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lu  the  District  Court  of  the  United  States  in  and 
for  the  Southern  District  of  California,  Central 
Division. 

No.  995-B— Civil 

JAMES  A.  KAMMERDINER,  Individually  and  as 
Surviving  Joint  Tenant  of 

MYRTLE  B.  KAMMERDINER,  Deceased, 

Plaintiff 

V. 

NAT  ROGAN,  Collector  of  Internal  Revenue  of 
the  Sixth  District  of  California, 

Defendant 

COMPLAINT  FOR  REFUND  OF  FEDERAL 
ESTATE  TAXES  ILLEGALLY  COL- 
LECTED. 

Plaintiff  herein  for  cause  of  action  against  the 
Defendant  alleges: 

I. 

That  on  or  about  the  fourth  day  of  April,  1935, 
Myrtle  B.  Kaniinerdiner  died  in  the  City  of  Los 
Angeles,  State  of  California,  but  left  no  estate 
and  made  no  transfers  of  property  other  than  Joint 
Tenancy  property  set  forth  in  Form  706  hereafter 
referred  to.  That  she  was  at  the  time  of  her  death 
a  resident  of  the  City  of  Los  Angeles,  State  of 
California,  Sixth  District  of  California.  That  at 
the  time  of  her  death  she  owned  certain  real  and 
personal  property  in  joint  tenancy  with  the  Plain- 
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tiff  herein.  That  upon  and  by  virtue  of  her  death, 
said  real  and  personal  property  so  held  by  her  in 
joint  tenancy  with  Plaintiff  herein  vested  solely 
in  Plaintiff.  That  Plaintiff  is  the  surviving  hus- 
band of  said  Myrtle  B.  Kammerdiner. 

II. 

That  on  or  about  the  1st  day  of  July,  1935,  the 
defendant,  Nat  Rogan,  was  duly  appointed  United 
States  Collector  of  Internal  Revenue  for  the  Sixth 
District  of  California,  and  continuously  thereafter 
was  and  still  is  the  duly  appointed,  qualified,  and 
acting  Collector  of  Internal  Revenue  for  the  said 
district  and  was,  during  [2]  all  of  said  times  and 
still  is,  a  resident  and  inhabitant  of  the  City  of  Los 
Angeles,  State  of  California,  and  of  the  Sixth  Dis- 
trict of  California. 

III. 

That  Plaintiff,  a  resident  of  said  district  as  such 
surviving  joint  tenant  of  Myrtle  B.  K^mmerdiner, 
did  duly  file  on  or  about  the  16th  day  of  March, 
1936  with  the  Defendant  as  Collector  of  Internal 
Revenue  for  the  Sixth  District  of  California,  a 
federal  estate  tax  return,  Form  706,  in  accordance 
with  the  provisions  of  law  in  that  regard  and  the 
regulation  of  the  Secretary  of  Treasury  of  the 
United  States  in  pursuance  thereof,  showing  therein 
a  total  net  federal  estate  tax  of  $4,332.27;  that  at 
the  time  of  filing  said  return,  Plaintiff,  as  such 
surviving  joint  tenant  as  aforesaid,  paid  the  De- 
fendant as  Collector  of  Internal   Revenue  of  the 
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United  States  for  the  Sixth  District  of  California, 
on  account  of  said  federal  estate  tax  so  returned, 
the  sum  of  $3,943.91,  and  on  or  about  the  17th 
day  of  August,  1936,  paid  to  Defendant  the  balance 
of  said  federal  estate  tax  as  so  returned  with  in- 
terest thereon  in  full  to  the  said  date  of  payment. 

IV. 

That  in  due  course  the  federal  estate  tax  return. 
Form  706,  was  audited  by  the  office  of  the  Commis- 
sioner of  Internal  Revenue,  resulting,  on  the  18th 
day  of  January,  1937,  in  a  tentative  determination 
of  deficiency  tax  amounting  to  $56,800.80.  That 
Plaintiff,  as  surviving  joint  tenant  as  aforesaid,  was 
informed  of  such  tentative  determination  by  a 
deficiency  letter  dated  January  18,  1937,  a  true 
copy  of  which  is  attached  hereto  and  by  specific 
reference  made  a  part  hereof  and  marked  Exhibit 
A.  [3] 

V. 

That  thereafter  and  as  a  result  of  a  protest 
duly  filed  with  the  Commissioner  of  Internal  Rev- 
enue, and  following  consideration  thereof  by  his 
office,  the  Commissioner  of  Internal  Revenue  did, 
on  November  10,  1937,  notify  Plaintiff  of  his  con- 
templated action  in  regard  to  said  protest,  said  con- 
templated action  showing  a  deficiency  tax  of  $30,- 
328.11,  instead  of  $56,800.80,  as  shown  in  said  Com- 
missioner's letter  of  January  18,  1937.  A  true  copy 
of  said  letter  of  November  10,  1937,  showing  the 
reduced  deficiency  tax,  is  attached  hereto  and  by 
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specific  reference  made  a  part  hereof  and  marked 
Exhibit  B. 

VI. 

That  after  the  submission  of  further  evidence  by 
Plaintiff,  the  Commissioner  of  Internal  Revenue 
did  on  January  26,  1938  tentatively  redetermine  the 
deficiency  in  said  federal  estate  tax  in  the  amount  of 
$23,816.11  and  further  tentatively  determined:  ^'If 
the  evidence  is  furnished  showing  that  the  estate 
is  entitled  to  the  credit  of  eighty  per  cent  against 
the  tax  as  determined  under  the  Revenue  Act  of 
1926,  the  net  deficiency  will  be  $19,706.44.  That 
Plaintiff,  as  such  surviving  joint  tenant,  as  afore- 
said, was  informed  of  such  tentative  redetermina- 
tion by  a  deficiency  letter  dated  January  26,  1938, 
a  true  copy  of  which  is  attached  hereto  and  by 
specific  reference  made  a  part  hereof  and  marked 
Exhibit  C. 

VII. 

That  on  March  18,  1938,  the  Commissioner  of 
Internal  Revenue  finally  redetermined  the  deficiency 
in  said  federal  estate  tax  in  accordance  with  the  de- 
ficiency indicated  in  his  said  letter  of  January  26, 
1938  in  the  amount  of  $23,816.11.  That  Plaintiff, 
as  such  surviving  joint  tenant,  as  aforesaid,  was 
informed  of  such  final  redetermination  of  said  de- 
ficiency in  the  said  federal  estate  tax  by  a  deficiency 
letter  dated  March  18,  1938,  a  true  copy  of  which 
is  attached  hereto  and  by  specific  reference  made 
a  part  hereof  and  marked  Exhibit  D.  [4] 
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VIII. 

That  on  May  10,  1938,  Plaintiff,  as  such  sur- 
viving joint  tenant,  as  aforesaid,  paid  the  defendant, 
as  Collector  of  Internal  Revenue  of  the  United 
States  for  the  Sixth  District  of  California,  $19,- 
706.44,  the  total  amount  of  the  deficiency  in  fed- 
eral estate  tax  in  said  matter  as  finally  determined 
by  the  Commissioner  of  Internal  Revenue  on 
March  18,  1938,  in  excess  of  the  proper  credit  for 
California  inheritance  tax,  $4,109.67,  together  with 
interest  thereon  at  six  per  cent  per  annum  from 
April  4,  1936  to  the  said  date  of  payment  $2,384.21, 
or  a  total  payment  of  deficiency  estate  tax  and  in- 
terest of  $22,090.65. 

IX. 

That  on  April  26,  1939,  the  said  Commissioner 
of  Internal  Revenue  acknowledged  in  writing  to 
Plaintiff  that  'Hhe  estate  has  submitted  evidence 
of  payment  of  State  estate,  inheritance,  legacy, 
or  succession  taxes  as  required  by  Article  9,  Regu- 
lations 80,  entitled  it  to  a  credit  of  $4,109.67,  which 
is  herein  allowed.''  A  true  copy  of  said  written 
acknowledgment  of  April  26,  1939  is  attached  hereto 
and  by  specific  reference  made  a  part  hereof  and 
marked  Exhibit  E. 

X. 

That  on  May  31,  1939,  said  Commissioner  of  In- 
ternal Revenue,  after  a  final  audit  of  the  said  estate 
tax  return,  issued  a  certificate  of  overassessment 
covering  said  $4,109.67,  '^Credit  for  State  estate, 
inheritance,   legacy  or  succession  taxes,"   and   in- 
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terest  thereon,  leaving  as  the  final  redetermination 
of  deficiency  in  said  federal  estate  tax,  $19,706.44, 
which  said  amount  was,  as  stated  in  paragraph 
VIII  hereof,  paid  in  full  by  Plaintiff  on  March 
18,  1938,  with  all  interest  payable  thereon  to  the 
said  date  of  payment,  [5]  total  payment  redeter- 
mined deficiency  and  interest,  $22,090.65.  A  true 
copy  of  said  certificate  of  overassessment  of  May 
31,  1939  is  attached  hereto  and  by  specific  reference 
made  a  part  hereof  and  marked  Exhibit  F. 

XI. 

That  thereafter,  to-wit,  on  or  about  the  7th  day 
of  July,  1939,  the  said  Plaintiff  duly  and  regularly 
filed  with  the  said  Defendant,  as  Collector  of  In- 
ternal Revenue  of  the  United  States  for  the  Sixth 
District  of  California,  for  transmittal  to  the  Com- 
missioner of  Internal  Revenue  of  the  United  States, 
a  claim  for  refund  of  federal  estate  tax  erroneously 
and  illegally  assessed  and  collected  in  said  matter 
in  the  sum  of  $22,090.65,  ^'(or  such  greater  amount 
as  is  legally  refundable)". 

XII. 

That  on  or  about  tlie  seventeenth  day  of  October, 
1939,  the  said  Plaintiff  duly  and  regularly  filed 
with  the  said  Defendant,  as  Collector  of  Internal 
Revenue  of  the  United  States  for  the  Sixth  Dis- 
trict of  California,  for  transmittal  to  the  said  Com- 
missioner of  Internal  Revenue  of  the  United  States 
an  amended  claim  for  refund  of  federal  estate  tax 
erroneously  and  illegally  assessed  and  collected  in 
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said  matter  in  the  said  sum  of  $22,090.65,  ''  (or  such 
greater  amount  as  is  legally  refundable)'',  and 
interest.  Said  amended  claim  was  filed  in  substitu- 
tion of  said  former  claim  filed  as  aforesaid  on  the 
7th  day  of  July,  1939.  A  true  copy  of  said  amended 
claim  for  refund  is  attached  hereto  and  by  specific 
reference  made  a  part  hereof  and  marked  Exhibit 
G.  That  thereafter,  said  Commissioner  of  Internal 
Revenue,  having  audited  said  amended  claim  for 
refimd,  did  find  and  determine  that  there  had  not 
been  an  overassessment  or  overpayment  of  federal 
estate  tax  against  or  by  Plaintiff,  individually  or  as 
such  surviving  joint  tenant  of  the  said  [6]  Myrtle 
B.  Kal^.t^er diner,  deceased,  or  the  estate  of  said 
Myrtle  B.  Ka^merdiner,  deceased,  in  excess  of  the 
amount  for  which  certificate  of  overassessment  was, 
as  stated  in  Paragraph  X  hereof,  issued  on  May  31, 
1939,  and  did  therefore  reject  said  claim  for  refund 
in  its  entirety  by  written  rejection  dated  February 
2,  1940.  A  true  copy  of  said  rejection  in  the  form 
of  a  letter  to  Plaintiff  dated  February  2,  1940, 
signed  by  D.  S.  Bliss,  Deputy  Commissioner  of 
Internal  Revenue  is  attached  hereto  and  by  this 
specific  reference  made  a  part  hereof  and  marked 
Exhibit  H. 

That  the  Commissioner  of  Internal  Revenue  in 
said  letter  of  February  2,  1940,  a  copy  of  which  is 
attached  hereto  as  ''Exhibit  H",  in  referring  to  the 
interest  of  decedent  in  the  rotary  jar  business  in- 
cluded in  the  federal  estate  tax  return  herein.  Form 
706,  as  Item  One  of  ''Other  Miscellaneous  Prop- 
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erty"  states:  ''The  records  of  the  Bureau  show 
that  the  value  of  decedent's  interest  was  determined 
at  $175,000.00  for  the  purpose  of  final  adjustment, 
which  adjustment  was  agreed  to  by  the  estate." 
The  Plaintiff  denies  that  a  final  adjustment  was  at 
any  time  made  or  agreed  to  in  relation  to  the  said 
federal  estate  tax  or  the  determined  tax  deficiency. 
And  in  this  connection,  Plaintiff  alleges  that  on  the 
third  day  of  January,  1928,  decedent  and  her  hus- 
band, Plaintiff  herein,  entered  into  an  agreement  in 
relation  to  the  manufacture,  renting  and  selling  of 
rotary  jars,  that  the  subject  of  said  agreement  was 
community  property  of  the  parties  acquired  prior  to 
July  29,  1927,  and  is  referred  to  in  Item  One  of 
''Other  Miscellaneous  Property"  in  the  federal 
estate  tax  return,  Form  706,  herein.  That  a  copy 
of  said  agreement  is  attached,  as  Exhibit  A  to  and 
a  part  of  the  said  Exhibit  G  appended  hereto  as 
aforesaid.  That  by  the  terms  of  said  agreement, 
the  said  business  and  property  therein  referred  to 
was  either  community  property  acquired  [7]  before 
July  29,  1927  or  joint  tenancy  property  and,  there- 
fore, no  part  of  it  was  or  is  a  proper  part  of  de- 
cedent's gross  estate  for  estate  tax  purposes  for 
the  reason  that  the  decedent  was  not  the  original 
owner  of  any  part  thereof  and  any  interest  if  any 
therein  of  the  decedent  was  not  received  for  a  val- 
uable or  adequate  consideration.  That  said  Com- 
missioner of  Internal  Revenue  failed  to  give  due 
consideration  to  the  effect  of  said  agreement  in 
determining  the  federal  estate  tax  payable  herein. 
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XIII. 

That  the  Commissioner  of  Internal  Revenue  of 
the  United  States  erroneously  and  illegally  exacted 
from  Plaintiff  federal  estate  tax  in  the  following 
particulars,  to-wit: 

(a)  That  the  Commissioner  of  Internal  Revenue 
erred  in  including  in  the  gross  estate  of  the  said 
Myrtle  B.  Kammerdiner  any  interest  or  value  in 
the  rotary  jar  business,  included  in  the  federal 
estate  tax  return  herein,  Form  706,  as  Item  One 
of  ^' Other  Miscellaneous  Property." 

(b)  That  the  Commissioner  of  Internal  Revenue 
erred  in  including  as  an  asset  of  said  rotary  jar 
business  the  patents  issued  to  and  owned  by  Plain- 
tiff and  securing  to  him  the  sole  right  to  manufac- 
ture said  rotary  jars. 

(c)  That  the  Commissioner  of  Internal  Revenue 
erred  in  finding  that  one-half  of  said  rotary  jar 
business,  including  rotary  jars  on  hand,  good  will 
and  patents  issued  to  and  owned  by  Plaintiff  was 
of  the  value  of  $175,000.00  or  of  any  value  in  excess 
of  $100,000.00. 

(d)  That  the  Commissioner  of  Internal  Revenue 
erred  in  finding  that  the  said  rotary  jar  business  was 
not  owned  by  decedent  and  Plaintiff  either  as  the 
community  property  of  said  spouses  acquired  prior 
to  July  29,  1927  or  in  joint  tenancy  [8]  created  out 
of  such  community  property  or  out  of  such  comnui- 
nity  property  and  property  of  decedent  which  had 
been  given  to  her  by  Plaintiff,  and  therefore  not  a 
part  of  her  gross  estate  for  federal  estate  tax 
purposes. 


James  A.  Kammer diner  11 

That  by  reason  of  the  foregoing  said  taxpayer 
overpaid  his  federal  estate  tax  in  the  amount  of 
$22,090.65. 

Wherefore,  Plaintiff  prays  judgment  in  his  favor 
against  Defendant  in  the  sum  of  $22,090.65,  with 
interest  thereon  at  the  rate  of  six  per  cent  (6%)  per 
annum  from  May  10,  1938  to  the  date  of  payment, 
and  for  his  costs  herein  expended,  and  for  such 
other  and  further  relief  as  the  Court  may  deem 
meet  and  proper  in  the  premises. 
Dated  this  10th  day  of  June,  1940. 

CLAUDE  I.  PARKER  and 
RALPH  W.  SMITH 

Attorneys  for  Plaintiff 
Of  Counsel: 

W.  H.  H.  GENTRY 
(Duly  verified.)   [9] 
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EXHIBIT  A 

TREASURY  DEPARTMENT 

Washington 
Office  of  January  18,  1937. 

Commissioner  of  Internal  Revenue, 
Address  Reply  to 

Commissioner  of  Internal  Revenue  and  Refer  to 
MT-ET-8199-6th  California. 
Estate  of  Myrtle  B.  Kammerdiner 
Date  of  Death— April  4,  1935. 

James  A.  Kammerdiner,  Executor, 
237  South  Highland, 

Los  Angeles,  California. 
Sir: 

A  deficiency  in  the  Federal  estate  tax  liability  of 
the  above-named  estate  is  hereby  proposed  as  the 
result  of  an  examination  of  the  return,  Form  706, 
the  revenue  agent's  report,  and  other  data  on  file. 

If  you  acquiesce  in  the  proposed  deficiency,  you 
are  requested  to  execute  and  forward  the  enclosed 
Form  890,  which  is  a  waiver  of  the  statutory  re- 
strictions upon  the  immediate  assessment  and  col- 
lection of  the  deficiency.  The  submission  of  the 
waiver  will  expedite  the  closing  of  the  case  and 
will  also  lessen  the  accumulation  of  interest,  since 
the  interest  y)eriod  will  then  terminate  thirty  days 
after  filing  of  the  waiver  or  on  the  date  of  assess- 
ment, whichever  is  earlier.  Should  you  desire  to 
consent  to  the  assessment  and  collection  of  only  a 
part  of  the  deficiency,  the  waiver  may  be  executed 
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for  such  partial  amount.  The  execution  of  the 
waiver  does  not  prejudice  your  right  to  file  a  claim 
for  refund  of  all  or  any  portion  of  the  tax. 

The  issuance  of  this  notice  does  not  permit  a 
petition  to  the  United  States  Board  of  Tax  Ap- 
peals. However,  a  protest  against  the  proposed 
deficiency  may  be  filed  within  30  days  from  the  date 
of  this  letter.  If  a  hearing  is  desired  in  this  office, 
or  if  no  [11]  hearing  is  contemplated,  the  protest 
should  be  filed  with  this  office.  If  a  hearing  is  de- 
sired in  the  local  division,  the  protest  should  be 
filed  with  the  Internal  Revenue  Agent  in  Charge, 
Los  Angeles,  California.  A  protest  must  be  filed 
in  duplicate,  and  (a)  present  fully  the  grounds 
upon  which  made,  supported  by  the  evidence  relied 
upon,  and  (b)  state  whether  a  hearing  is  requested. 
Any  statements  of  fact  included  therein  must  be 
under  oath. 

If  the  case  cannot  be  closed  upon  the  basis  of  a 
waiver,  or  if  a  protest  is  not  filed  within  the  speci- 
fied time,  a  formal  notice  of  deficiency  will  be  issued 
under  section  308(a)  of  the  Revenue  Act  of  1926, 
as  amended,  and  you  may  then  petition  the  United 
States  Board  of  Tax  Appeals  for  redetermination 
of  the  tax  liability. 

A  copy  of  this  letter  is  being  forwarded  to  the 
Internal  Revenue  Agent  in  Charge,  939  South 
Broadway,  Los  Angeles,  California. 

Examination  of  the  return  discloses  the  follow- 
ing: 
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Tentatively 
Returned  Determined 


Gross  estate  $142,904.64     $512,716.86 

Deductions 

(1926  Act)   103,486.72       102,016.51 

Net  estate 

(1926  Act)    $  39,417.92     $410,700.35 

Gross   estate   $142,904.64    $512,716.86 

Deductions 

(1932  Act)    53,486.72        52,016.51 

Net  estate 

(1932  Act)   $  89,417.92     $460,700.35 

1.  Gross  tax 

(1926  Act)   $       394.18     $  13,035.02 

2.  Credit  for 

ffift  tax 0.00  0.00 


3.  Gross  tax  less  gift 

tax  credit  394.18         13,035.02 

4.  Credit  for  estate  or 

inheritance  tax  ..         315.84  0.00 

5.  Net  tax  (1926  Act)    $     78.84*  $13,035.02 

[12] 

6.  Total  gross  taxes 
(1926  and  1932 

Acts)    $    4,647.61     $  61,133.07 

7.  Gross  tax  1926  Act        394.18         13,035.02 


8.  Gross  add'l.  tax..$  4,253.43  $  48,098.05 

9.  Credit  for  gift  tax  0.00  0.00 

10.  Net  add'l.  tax  ....$  4,253.43  $  48,098.05 

11.  Total  net  tax $  4,332.27  $  61,133.07 


♦Should  be  $78.34 

Amount  assessed  as 
deficiency  pursu- 
ant to  waiver  0.00  4,332.27 

Deficiency    $56,800.80 
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The  deficiency  bears  interest  at  the  rate  of  6 
per  cent  per  annum  from  one  year  after  the  dece- 
dent's death  to  the  date  of  assessment,  or  to  the 
thirtieth  day  after  the  filing  of  a  waiver  of  the 
restrictions  on  the  assessment,  whichever  is  the 
earlier. 

The  deficiency  results  from  the  following  adjust- 
ments : 

GROSS  ESTATE 

Tentatively 
Jointly  Owned  Property  Returned  Determined 

Item  14  $    5,380.00        $  10,760.00 

Item  15  2,500.00  5,000.00 

Item  16  900.00  1,800.00 

Item  17  3,125.00  5,000.00 

Item  18  5,000.00  5,625.00 

Item  25  5,151.00  5,188.88 

Item  27  10,750.00  10,756.25 

Interest  on  Item  27 0.00  66.88 

Interest  on  Item  28 0.00  137.77 

Interest  on  Item  29 0.00  230.44 

[13] 

Item  31  3,250.00  3,300.00 

Item  41  855.00  1,710.00 

Items  14,  15  and  16  under 
this  schedule  are  included  in 
full  values  as  it  does  not  appear 
upon  investigation  that  contri- 
butions toward  the  purchase 
prices  of  these  items  were  made 
by  any  other  person  than  the 
decedent. 

Other  Miscellaneous  Property 
Item  1  $  0.00        $357,148.00 

Decedent's  interest  in  the 
business  of  leasing  rotary  jars 
for  oil  wells,  patents,  royalties, 
partnership,  etc.,  is  valued  as 
follows : 
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Average  net  earnings  for  the  past  10  years  is.  about 
$73,000.00  per  year,  or  for  the  next  17  years  will,  at  the 
same  rate,  amount  to  $1,241,000.00.  The  Factor  for  17 
years  at  the  rate  of  6%  is  .575581  and  $1,241.00  X  .575581 
=  $714,296.02,  and  V2  of  this  amount  is  accepted  as  the 
value  of  the  item  considered  under  this  schedule. 

DEDUCTIONS 

Tentatively- 
Determined  Returned 

Miscellaneous  administration 

expenses  $     1,228.78        $    2,698.99 

To  balance $371,282.43 

Under  miscellaneous  administration  expenses  one- 
half  of  the  taxes  due  at  the  date  of  death  are  al- 
lowed since  payment  was  made  from  the  joint  bank 
account  of  the  decedent  and  her  husband. 

Credit 
No  allowance  is  made  for  credit  on  account  of 
State  estate,  inheritance,  legacy  or  succession  taxes 
paid,  for  the  reason  that  [14]  the  evidence  required 
under  Article  9  of  Regulations  80  has  not  been  sub- 
mitted. Please  advise  when  the  credit  evidence  may 
be  expected. 

If  the  full  eighty  per  cent  credit  is  allowed,  the 
net  deficiency  tax  will  be  $46,372.78.  Execution  of 
the  enclosed  waiver  as  to  that  amount  will  enable  the 
Bureau  to  assess  the  full  amount  of  the  probable 
net  tax  and  expedite  the  closing  of  the  case. 
Respectfully, 
(Sg.)  D.  S.  BLISS 

Deputy  Commissioner. 
Enclosure  Waiver.  [15] 
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EXHIBIT  B 

TREASURY  DEPARTMENT 

Washington 
Office  of  Nov.  10,  1937 

Commissioner  of 
Internal  Revenue 

Address  Reply  to 

Commissioner  of  Internal  Revenue 
and  Refer  To 

MT-ET-Cl-8199-6th  California 
Estate  of  Myrtle  B.  Krammerdiner 
Date  of  death— April  4,  1935 

James  A.  Kammerdiner,  Executor, 
237  South  Hghland, 

Los  Angeles,  California. 
Sir: 

Reference  is  made  to  Bureau  letter  of  January 
18,  1937,  which  tentatively  determined  a  deficiency 
in  estate  tax  in  the  above-named  estate  in  the 
amount  of  $56,800.80.  A  protest  against  the  tenta- 
tive determination  was  filed  in  this  office  on  March 
17,  1937,  and  at  a  hearing  the  estate  was  represented 
by  L.  A.  Luce  and  Ralph  W.  Smith  acting  under 
a  power  of  attorney. 

The  protest  relates  to  the  following  items  and 
adjustments  are  proposed  as  indicated: 

GROSS  ESTATE 

Jointly  Owned  Tentatively  Proposed 

Property  Returned  Determined         Determination 

Item  11  $  3,375.00        $  3,375.00        $         0.00 

Item  12  1,125.00  1,125.00  0.00 
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Gross  Estate — (Cont'd.) 

Jointly  Owned  Tentatively  Proposed 

Property  Returned  Determined         Determination 

Item  13  2,500.00  2,500.00  0.00 

Item  14  5,380.00  10,760.00  10,760.00 

Item  15  2,500.00  5,000.00  5,000.00 

Item  16  900.00  1,800.00  1,800.00 

[16] 

Item  17  3,125.00  5,000.00  5,000.00 

Item  18  5,000.00  5,625.00  0.00 

The  protest  as  to  items  11,  12,  13  and  18  is  sus- 
tained and  the  values  as  tentatively  determined  are 
herein  eliminated  from  the  gross  estate.  The  evi- 
dence submitted  indicated  that  the  property  repre- 
sented by  these  items  was  purchased  with  commu- 
nity funds  acquired  prior  to  July  1927,  in  which 
the  wife  had  a  mere  expectancy  and  she  made  no 
contribution  to  the  purchase  of  the  jointly  owned 
property. 

As  to  items  14,  15  and  16  the  protest  is  rejected. 
As  to  these  items  it  is  contended  that  although  the 
property  was  inherited  by  the  decedent  from  her 
parents,  the  decedent  and  her  husband  contributed 
to  the  maintenance  and  upkeep  of  the  property  from 
community  funds  for  many  years  and  therefore 
resulted  indirectly  in  a  contribution  of  the  husband 
to  the  acquisition  of  the  property.  Such  a  conten- 
tion is  not  accepted  by  the  Bureau. 

The  protest  as  to  item  17  was  to  the  effect  that 
only  one-half  of  the  value  should  have  been  in- 
cluded in  the  gross  estate.  In  the  audit  only  one- 
half  of  the  value  as  determined  by  the  Bureau  w^as 
included  and  the  protest  as  to  this  item  is  rejected. 
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Gross  Estate — (Cont'd.) 

other  Miscellaneous  Tentatively  Proposed 

Property  Returned  Determined        Determination 

Item  1   $         0.00      $357,148.00      $215,700.00 

The  Bureau  holds  that  the  decedent  and  her  hus- 
band were  equal  partners  in  the  business  of  leasing 
rotary  jars  for  oil  wells.  This  question  was  before 
the  Board  of  Tax  Appeals  in  the  case  of  Kammer- 
diner V.  Commissioner,  25  B.T.A.  495  and  it  was 
held  that  an  equal  partnership  existed.  Decedent's 
interest  in  the  partnership  [17]  is  herein  valued  at 
$215,700.00. 

The  following  summary  is  submitted: 

Gross   estate   $358,643.86 

Deductions,  1926  Act 102,016.51 

Net  estate,  1926  Act $256,627.35 

Net  estate,  1934  Act $306,627.35 

Gross  tax,  1926  Act $     6,765.09 

Credit  for  State  estate,  inheri- 
tance, legacy,  or  succession 
taxes  0.00 

Net  tax,  1926  Act $     6,765.09 

Gross  taxes,  1926  and  1934  Acts-$  34,660.38 
Gross  tax,  1926  Act 6,765.09 

Additional  tax  27,895.29 

Total  net  tax $  34,660.38 

Tax  returned 4,332.27 

Deficiency    $  30,328.11 

If  the  evidence  is  furnished  showing  that  the 
estate  is  entitled  to  the  credit  of  80  per  cent  against 
the  tax  as  determined  imder  the  Revenue  Act  of 
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1926,  the  net  deficiency  will  be  $24,916.04.  Execution 
of  the  enclosed  waiver  as  to  that  amount  will  enable 
the  Bureau  to  assess  the  net  deficiency  and  expedite 
the  closing  of  this  case  and  will  also  stop  the  run- 
ning of  interest. 

This  is  not  a  final  determination  of  the  tax  lia- 
bility in  this  case  and  no  appeal  herefrom  lies  to 
the  Board  of  Tax  Appeals.  A  reply  to  this  letter 
within  twenty  days  from  this  date  will  be  ap- 
preciated. 

Respectfully, 

D.  S.  BLISS, 

Deputy  Commissioner. 
Enclosure: 
Waiver.  [18] 


EXHIBIT  C 


Jan.  26,  1938. 


MT-ET-Cl-8199-6th  California 
Estate  of  Myrtle  B.  Kammerdiner 
Date  of  death— April  4,  1935 

James  A.  Kammerdiner,  Executor, 
237  South  Highland, 

Los  Angeles,  California. 
Sir: 

Reference  is  made  to  Bureau  letters  of  January  18 
and  November  10,  1937,  which  tentatively  deter- 
mined a  deficiency  in  estate  tax  in  the  above-named 
estate.  Since  the  mailing  of  Bureau  letter  of  No- 
vember 10,  1937,  the  estate  has  submitted  further 
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evidence  relative  to  the  value  of  decedent's  interest 
in  the  business  of  leasing  rotary  jars  for  oil  wells 
and  the  evidence  submitted  shows  that  the  estate 
has  endeavored  to  sell  the  entire  business  for  $250,- 
000.00,  but  so  far  has  been  unable  to  do  so.  A  value 
of  $175,000.00  for  decedent's  interest  has  been  agreed 
upon  in  this  estate  tax  case.  This  business  was  re- 
turned as  item  1  under  other  miscellaneous  property 
in  the  estate  tax  return  and  the  following  adjust- 
ment is  proposed: 

GROSS  ESTATE 

other  Miscellaneous  Proposed  Proposed 

Property  Returned      Determination      Re-Determination 

Item  1  $        0.00        $215,700.00        $175,000.00 

The  following  summary  is  submitted: 

Gross  estate  $317,943.86 

Deductions  (1926  Act)  102,016.51 


Net  estate  (1926  Act) $215,927.35 

Net  estate  (1932  Act) $265,927.35 

Gross  tax  (1926  Act) $     5,137.09 

[19] 
Credit  for  State  estate,  inheritance,  legacy  or 
succession    taxes    0.00 


Net  tax  (1926  Act) $     5,137.09 

Total  gross  taxes  (1926  and  1932  Acts) $  28,148.38 

Gross  tax  (1926  Act) 5,137.09 


Net  additional  tax $  23,011.29 

Net  tax  (1926  Act) 5,137.09 


Total  net  tax $  28,148.38 

Amount  assessed  on  return 4,332.27 


Deficiency    $  23,816.11 
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If  the  evidence  is  furnished  showing  that  the 
estate  is  entitled  to  the  credit  of  80  per  cent  against 
the  tax  as  determined  under  the  Revenue  Act  of 
1926,  the  net  deficiency  will  be  $19,706.44.  Execu- 
tion of  the  enclosed  waiver  will  enable  the  Bureau 
to  assess  the  net  deficiency  and  expedite  the  clos- 
ing of  this  case  and  will  also  stop  the  running  of 
interest. 

This  is  not  a  final  determination  of  the  tax  lia- 
bility in  this  case  and  no  appeal  herefrom  lies  to 
the  Board  of  Tax  Appeals.  Your  reply  to  this  letter 
within  twenty  days  from  the  date  hereof  will  be 
appreciated. 

Respectfully, 
(Signed)  D.  S.  BLISS, 

Deputy  Commissioner. 
End. — Waiver. 
JBM-ER  [20] 
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EXHIBIT  D 

TREASURY  DEPARTMENT 

Washington 
Office  of  Mar.  18,  1938. 

Commissioner  of  Internal  Revenue 

Address  Reply  to 

Commissioner  of  Internal  Revenue 

And  Refer  to 

MT-ET-8199-6th  California 
Estate  of  Myrtle  B.  Kammerdiner 
Date  of  Death— April  4,  1935 

James  A.  Kammerdiner,  Executor, 
237  South  Highland, 

Los  Angeles,  California. 
Sir: 

Reference  is  made  to  Bureau  letter  addressed  to 
you  under  date  of  January  26,  1938,  indicating  a 
deficiency  in  estate  tax  due  from  the  above-named 
estate  amounting  to  $23,816.11.  The  determination 
of  such  deficiency  is  final,  subject  to  allowance  of 
credit  for  State  estate,  inheritance,  legacy  or  suc- 
cession taxes. 

Of  the  deficiency,  $19,706.44  has  been  assessed  in 
accordance  with  a  signed  waiver,  Form  890.  As 
the  balance  of  the  deficiency  in  tax  is  due  to  the 
disallowance  of  credit  for  such  State  taxes,  the 
assessment  thereof  will  be  deferred  pending  advice 
relative  to  the  submission  of  the  evidence  required 
by  Article  9,  Regulations  80. 

Pa3rinent  of  the  portion  of  the  deficiency  and  in- 
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terest  assessed  should  be  made  to  the  collector  upon 
receipt  of  his  notice  and  demand. 
Respectfully, 

D.  S.  BLISS, 

Deputy  Commissioner.  [21] 


EXHIBIT  E 

MT-ET-8199-6th  California. 
Estate  of  Myrtle  B.  Kammerdiner 
Date  of  death— April  4,  1935. 

April  26,  1939 
James  A.  Kammerdiner,  Executor, 
237  South  Highland 

Los  Angeles,  California. 
Sir: 

Reference  is  made  to  Bureau  letter  addressed  to 
you  under  date  of  March  18,  1939,  indicating  a 
deficiency  in  estate  tax  due  from  the  above-named 
estate  amounting  to  $23,816.11,  which  has  been 
assessed. 

Since  the  mailing  of  the  above-mentioned  letter 
the  estate  has  submitted  evidence  of  payment  of 
State  estate,  inheritance,  legacy  or  succession  taxes 
as  required  by  Article  9,  Regulations  80,  entitling 
it  to  a  credit  of  $4,109.67,  which  is  herein  allowed. 
A  certificate  of  overassessment  will  be  issued  in 
due  course. 

Respectfully, 
(Signed)  D.  S.  BLISS, 

Deputy  Commissioner. 
MWB:HLE  [22] 
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EXHIBIT  F 

TREASURY  DEPARTMENT 

Office  of 

Commissioner  of  Internal  Revenue 

Washington 

May  31,  1939. 
Miscellaneous  Tax  Unit    Certificate  of 

Overassessment 
MT-ET-  Number:  8199-6th  Calif. 

Allowed:  $4,606.88 
Schedule  No.  MTR:20435 

James  A.  Kammerdiner,  Executor, 
u/w  of  Myrtle  B.  Kammerdiner, 
237  South  Highland, 

Los  Angeles,  California. 
Sir: 

An  audit  of  the  estate  tax  return.  Form  706,  of 
the  estate  of  Myrtle  B.  Kammerdiner,  who  died 
April  4,  1935,  and  a  consideration  of  all  the  claims 
(if  any)  filed  by  you  indicates  that  the  tax  assessed 
against  the  Estate  was  in  excess  of  the  amount  due 
as  per  the  following  statement: 

Assessments : 

August  1936  List,  page  102,  line  0 $  4,332.27 

August  1936,  page  102,  line  0— Interest 8.60 

April  1938  5th  Supple.  List,  page  101,  line  4  19,706.44 
April  1938  5th  Supple.  List,  page  101,  line 

4— Interest    2,384.21 

March  1939  2d  Supple.  List,  page  100,  line  0    4,109.67 
March  1939  2d  Supple.  List,  page  100,  line 

0— Interest    497.21 

$31,038.40 
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Correct  tax  liability $28,148.38 

Credit    for    State    estate,    inheri- 
tance, legacy  or  succession  taxes    4,109.67 

Net  tax  liability $24,038.71 

Interest    2,392.81 

Tax  and  interest  payable 26,431.52 


[23] 

Overassessment  $  4,606.88 

This  overassessment,  no  part  of  which  is  subject 
to  refund,  results  from  the  allowance  of  credit  for 
the  payment  of  State  estate,  inlieritance,  legacy 
or  succession  taxes  on  behalf  of  the  above-named 
estate,  and  the  adjustment  of  interest. 

The  amount  of  the  overassessment  will  be  abated 
or  refunded  as  indicated  below.  (The  estate  will 
be  relieved  from  the  pa3anent  of  any  amount  abated ; 
and  any  amount  found  to  be  refundable  is  covered 
by  a  Treasury  check  transmitted  herewith.) 
Respectfully, 

D.  S.  BLISS, 
Deputy  Commissioner. 

Date  claim  filed ....  None .  .  .  . ,  19 

Abated:  $4,606.88 
Refunded:  $ 
Interest:  $ 

Instructions  Executed 
Signature  NAT  ROGAN 

Collector  Int.  Rev. 
A.  J.  T.  [24] 
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EXHIBIT  G 
Form  843 
Treasury  Department 
Internal  Revenue  Service 

Revised  June  1930 
Amended  Claim  in  Substitution  of  Former  Claim 
Filed  on  the  7th  Day  of  July,  1939 

Collector's  Stamp 
(Date  received) 
To  Be  Filed  With  the  Collector  Where  Assessment 
Was  Made  or  Tax  Paid 
The  Collector  will  indicate  in  the  block  below  the 
kind  of  claim  filed,  and  fill  in  the  certificate  on  the 
reverse  sid. 

[XXX]  Refund  of  Tax  Illegally  Collected. 
[  ]  Refund    of    Amount     Paid    for 

Stamps    Unused,    or    Used    in 
Error  or  Excess. 
[  '      ]  Abatement  of  Tax  Assessed  (not 

applicable  to  estate  or  income 
taxes). 

State  of  California, 
County  of  Los  Angeles — ss. 

Name  of  taxpayer  or  purchaser  of  stamps :  James 
A.  Kammerdiner  individually  and  as  surviving 
Joint  Tenant  of  Myrtle  B.  Kammerdiner,  Dec'd. 

Business  address :  808  Bank  of  America  Building, 
(Street)  Los  Angeles  (City),  California  (State). 

Residence:  237  South  Highland  Avenue,  Los  An- 
geles, California. 

The  deponent,  being  duly  sworn  according  to  law, 
deposes  and  says  that  this  statement  is  made  on 
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Exhibit  G — (Continued) 
behalf  of  the  taxpayer  named,  and  that  the  facts 
given  below  are  true  and  complete : 

1.  District  in  which  return  (if  any)  was  filed, 
Sixth  District,  California. 

2.  Period    (if  for  income   tax,    make    separate 

form  for  each  taxable  year)  from  ,  19...., 

to  ,  19 

3.  Character  of  assessment  or  tax:  Federal  Es- 
tate Tax. 

4.  Amount  of  assessment,  $22,090.65;  dates  of 
payment.  May  10,  1938. 

5.  Date  stamps  were  purchased  from  the  Gov- 
ernment   

6.  Amount  to  be  refunded  (or  such  greater 
amount  as  is  legally  refundable)  $22,090.65  and 
interest. 

7.  Amount  to  be  abated  (not  applicable  to  in- 
come or  estate  taxes)  

8.  The  time   within   which   this   claim    may  be 

legally  filed  expires,  under  Section of  the 

Revenue  Act  of  19 .  . .  . ,  on ,19 

The    deponent    verily    believes    that    this    claim 
should  be  allowed  for  the  following  reasons : 
(Attach  letter-size  sheets  if  space  is  not  sufficient) 
(Signed)  JAMES  A.  KAMMERDINER 
James  A.    Kanunerdiner    In- 
dividually and  as  Surviving 
Joint  Tenant  of  Myrtle  D. 
Kammerdiner,  Deceased. 
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Sworn  to  and  subscribed  before  me  this  17  day 
of  October,  1939. 

[Seal]  PEARL  ANDERSON 

Notary  Public  [25] 

An  informal  hearing  was  held  before  the  Bureau 
of  Internal  Revenue  Department  in  Washington  on 
the  23rd.  day  of  July,  1939,  in  relation  to  the 
Original  Claim  for  Refund  herein  filed,  and  by 
reason  of  the  failure  of  the  Original  Claim  for 
Refund  to  include  Exhibit  ^^A"  hereinafter  re- 
ferred to,  and  further,  by  reason  of  the  suggestion 
of  the  Government  Conferee  that  certain  pertinent 
extracts  from  the  testimony  of  the  case  of  Kammer- 
diner  v.  Commissioner,  25  B.T.A.  495,  be  included 
in  the  Claim  for  Refund,  it  was  deemed  advisable 
to  prepare  and  file  the  within  as  an  Amended  and 
Substituted  Claim  for  Refund  and  to  entirely  re- 
place the  Original  Claim  for  Refund  herein  filed 
on  July  7th,  1939. 

Preliminary  Statement 
The  Commissioner  has  determined  that  by  reason 
of  the  decision  of  the  Board  of  Tax  Appeals  in  the 
case  above  referred  to,  a  partnership  existed  be- 
tween decedent  and  her  husband,  James  A.  Kam- 
merdiner,  and  therefore  one-half  of  all  partnership 
assets  are  included  in  her  estate,  and  values  this 
interest  at  $175,000.00,  and  failed  to  recognize  the 
effect  and  validity  of  Exhibit  ^^A"  hereto  attached. 

Summary  of  Pacts 
Decedent,    Myrtle    B.    Kammerdiner,    wife    of 
James  A.  Kammerdiner,  deceased  a  resident  of  the 
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Exhibit  G— (Continued) 
City  of  Los  Angeles,  California,  on  the  4th  day  of 
April,  1935.  That  prior  to  January  3,  1928,  the 
said  James  A.  Kammerdiner  and  Myrtle  B.  Kam- 
merdiner  entered  into  an  oral  agreement  relative  to 
the  income  and  profits  from  the  business  then  owned 
and  operated  by  the  said  James  A.  Kammerdiner 
in  the  manufacturing,  renting  and  selling  of  ro- 
tary [26]  jars,  a  patented  device  used  in  the  field 
in  the  drilling  of  oil  wells  and  in  the  production 
of  oil  and  gas. 

That  heretofore  protest  was  duly  submitted  to 
the  deficiency  determination  of  the  Commissioner, 
and  said  protest  was  finally  acted  upon  by  the 
Bureau  on  January  26,  1938,  in  a  letter  over  the 
signature  of  D.  S.  Bliss,  Esq.,  Deputy  Commission- 
er, bearing  Symbols  MT-ET-Cl-8199-6th  California. 

That  on  the  said  3rd  day  of  January,  1928,  the 
said  parties  duly  entered  into  and  executed  a 
written  agreement  by  which  they  specifically  set 
forth  all  of  their  respective  right,  title  and  interest 
in  and  to  said  rotary  jar  business.  That  an  exact 
copy  of  this  agreement  is  attached  hereto  and 
marked  Exhibit  ^^A."  That  said  Exhibit  ^^\"  was 
not  altered  or  amended  and  remained  in  full  force 
and  effect  until  the  death  of  the  said  Myrtle  B. 
Kammerdiner. 

That  the  Connnissioner  of  Internal  Revenue,  in 
his  report  issued  by  the  Internal  Revenue  Agent  in 
Charge,  Alf  Oftedal,  Esq.,  of  tlic  L(^s  Angeles 
office,  of  date  May  15,  1930,  in  auditing  tlie  income 
tax  return  of  Mr.  and  Mrs.  KamTiierdiner  for  the 
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year  1928,  attached  to  said  report  an  exact  copy  of 
the    said   written   agreement  hereto    attached    and 
marked  Exhibit  ^^A",  and  in  said  report  made  the 
following  finding,  to- wit: 

^^As  of  January  3,  1928,  a  document  was 
drawn  up  for  and  signed  by  J.  Kammerdiner 
and  his  wife.  Myrtle  B.  Kammerdiner,  which 
they  designated  as  a  partnership  agreemcTit, 
but  which,  in  fact,  is  a  joint  tenancy  [27] 
agreement  and  was  so  considered  by  the  attor- 
ney, Kimpton  Ellis,  who  drew  it  up  for  the 
taxpayers."     (See  Exhibit  *^A"). 

^'This  agreement  states,  among  other  things, 
that  all  of  the  assets  of  the  ^rotary  jar'  busi- 
ness are  the  community  property  of  husband 
and  wife.  The  principal  asset  of  the  business 
is  the  patent  which  was  obtained  by  the  hus- 
band in  1923  and  under  the  protection  of  which 
he  manufactures  the  ^rotary  jar'  which  pro- 
duces the  income.  This  patent  has  never  been 
assigned  by  J.  Kammerdiner  and  remains  his 
separate  property  to  continue  to  hold  or  to 
dispose  of  as  he  may  see  fit." 

^^Satisfactory  evidence  was  submitted  as  to 
the  joint  ownership  of  all  of  the  proj^erty  which 
produced  the  income  which  was  reported  on 
Lines  4-5-7-9  and  10  of  Form  1065." 

That  the  income  tax  return  of  Mr.  Kammerdiner 
for  the  calendar  year  1929  includes  under  Para- 
graph Five  which  relates  to  ^*  Income  from  Part- 
nership" the  following  notation:   '^Mr.   and   Mrs. 
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Jas.     Kammerdiner,     partnership     or     community 

property,  as  per  return  submitted.'^ 

The  audit  letter  of   the   Commissioner,   bearing 

date  of  August  14,  1928,  over  the  signature  of  H.  B. 

Robinson,  Head  of  Division,  and  bearing  Symbols 

IT:AR:B-10,   addressed  to    Mr.    J.    Kammerdiner 

covering  the  income  tax  years  1925  and  1926,  [28] 

contains  the  following  recital: 

^^Your  contention  that  a  partnership  existed 
between  you  and  your  wife  during  the  years 
1925  and  1926  and  that  your  wife  held  a  vested 
interest  in  such  partnership  as  her  separate 
property  has  been  denied.  As  no  specific  evi- 
dence has  been  furnished  to  substantiate  your 
contentions  the  total  income  received  by  you 
and  Mrs.  Kammerdiner  during  the  years  in 
question  is  considered  to  be  community  income 
taxable  to  you."     (Underscoring  ours). 

The  Honorable  Commissioner,  in  his  audit  letter 
for  the  income  tax  years  1925  and  1926,  dated  June 
12,  1928,  addressed  to  Mr.  J.  Kammerdiner  over  the 
signature  of  E.  C.  Wright,  Internal  Revenue  Agent 
in  Charge  at  Los  Angeles,  California,  makes  the 
following  recital: 

^^ Taxpayer  objects  to  the  change  based  on  tlie 
following  argument: 

"  'The  Undersigned,  James  A.  Kammer- 
diner and  Myrtle  B.  KammerdiiuM',  husband 
and  wife,  of  Los  Angeles,  California,  hereby 
state,  declare  and  agree  that  the  business  of 
manufacturing,  renting  and  selling  rotary  jars, 
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heretofore  conducted  by  them  under  the  name 
of  James  A.  Kammerdiner  at  237  South  High- 
land Avenue,  Los  Angeles,  California,  all  of  the 
assets  of  which  business  are  their  community 
property,   is  now  and   all  increase   or   change 

thereof  shall  be,  their  joint  property  with  [29] 
right  of  survivorship. 

^^  'In  Witness  Whereof  we  have  hereunto 
affixed  our  signatures  at  the  City  of  Los  Ange- 
les, California,  on  the  3rd  day  of  January, 
1928.' 

'^  Taxpayers  state  that  they  had  an  oral 
agreement  prior  to  the  above.  First  Return  as 
a  partnership  made  in  1925."  (Underscoring 
ours). 

It  is  apparent  from  the  foregoing  quotation  that 
the  agreement  set  forth  was  merely  a  recital  of 
Exhibit  '^A''  hereto  attached. 

That  the  principal  error  involved  in  this  claim  is 
the  inclusion  in  the  gross  estate  of  decedent  of  any 
part  of  the  property,  title  to  which  stood  in  the 
name  of  James  A.  Kammerdiner  at  the  date  of  his 
wife's  death,  or  which  was  effected  by  Exhibit  *'A" 
hereto  attached.  The  Commissioner,  in  his  letter 
of  January  26,  1938,  bearing  Symbols  MT-ET-Cl- 
8199-6th  California,  has  appraised  this  interest  at 
$175,000.00  and  included  said  sum  in  the  gross 
estate  of  said  decedent  and  determined  a  net  de- 
ficiency tax  on  said  estate  of  $19,706.44  after  allow- 
ing a  credit  of  80%  against  the  tax  for  inheritance 
taxes  paid. 
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That  the  issue  in  relation  to  the  taxability  of  the 
income  of  Mr.  and  Mrs.  Kammerdiner  for  years 
prior  to  1928  was  reported  in  the  case  of  Kammer- 
diner vs.  Commissioner,  25  B.T.A.  495.  Claimant's 
Exhibit  '^A"  attached  hereto  and  upon  which  he 
relies  for  relief  in  the  instant  matter  was  not  intro- 
duced in  evidence  in  the  Board  case,  although  said 
Exhibit  ''A''  was  referred  to  on  a  number  of  in- 
stances. We  take  from  the  Transcript  of  Record 
in  the  Board  case,  being  Docket  Nos.  41643  and 
46555,  [30]  which  was  heard  at  Los  Angeles,  Cali- 
fornia, on  June  10,  1931,  the  following: 
Testified  by  Mr.  Kammerdiner: 

^'Q.     What  did  she  do  with  the  money  that 
she  collected? 

^'A.     She  put  it  in  the  joint  account  in  the 
bank." 

(R.  19,  1.3). 

The  Record  at  this  point  indicates  that  all  monies 
from  the  rotary  jar  business  were  placed  in  a  joint 
bank  account.  The  Record  before  the  Board  in- 
volved years  prior  to  1928,  this  being  before  the 
execution  of  Exhibit  ^'A",  and  at  which  time  Mr. 
and  Mrs.  Kammerdiner  had  an  oral  agreement  in 
relation  to  the  income  from  their  properties. 
Mr.  Kammerdiner  testified  as  follows: 

''Q.     Have  you  ever  reduced  it  to  writing 
with  respect  to  the  partnershi})  agreement? 

''A.     We  have,  in  1928,  I  believe — August, 
1928.'' 
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At  page  24,  beginning  with  line  six  of  the  Record 
before  the  Board,  it  may  be  noted  in  a  colloquy 
between  the  attorneys  for  the  taxpayer  and  Govern- 
ment that  it  was  suggested  that  the  audit  letters  to 
which  reference  has  been  above  made  be  introduced 
in  evidence,  but  the  Government  objected  to  the 
audit  letters,  and  also  to  the  presentation  in  evi- 
dence Exhibit  '*A",  because  they  were  all  im- 
material and  irrelevant. 

We   take   the    following    from   page    26    of    the 
Record : 

^'Mr.  Milliken:  We  will  show,  your  Honor, 
that  this  letter — in  the  first  place,  my  purpose 
in  offering  it  is  this ;  that  when  we  get  into  the 
year  1928,  [31]  the  Government  agents  had  con- 
tested this  partnership  proposition.  The  evi- 
dence will  further  show,  by  other  witnesses, 
that  these  people  executed  this  agreement 
merely  because  the  Government  told  them  ^We 
will  never  recognize  it  until  you  do.'  Then 
when  they  did  that,  and  with  no  change  what- 
soever ever  having  occurred  in  their  relation- 
ship, for  the  year  1928,  or  the  3^ears  subsequent 
to  the  appeals  now  before  your  Honor,  tliey 
recognize  the  partnership,  then  we  have  the 
right  of  appeal  to  the  Board,  and  they  had  a 
small  additional  tax  of  some  $200  recently,  but 
which  we  have — which  they  paid. 

Mr.  Clark:  Well,  to  that,  I  object,  your 
Honor. 
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The  Member :  Well,  I  take  it  that  the  situa- 
tion is  something  like  this:  The  taxpayer,  as 
to  this  written  agreement,  partnership  agree- 
ment, is  contending  that  it  was  simply  a  re- 
duction to  writing  of  the  oral  agreement  that 
was  entered  into  in  1923,  or  whenever  it  was. 

By  Mr.  Milliken : 

Q.  That  was  right,  wasn't  it,  Mr.  Kammer- 
diner?  A.     Yes." 

We   take    the    following    from    page    27    of   the 
record : 

^^The  Member:  And  I  take  it  the  Govern- 
ment's [32]  position  is  that,  the  very  fact  that 
the  written  agreement  was  entered  into  in  1928, 
is  to  be  regarded  as  evidence  or  an  indication 
anyway,  that  there  was  no  partnership  prior  to 
that  date." 

We  take  the  following  from  page  28  of  the  rec- 
ord: 

^'The  Member:  And  that  thereafter,  they 
were  in  business,  and  in  1928,  when  the  part- 
nership agreement  was  effected,  it  was  nothing 
more  than  a  reduction  to  writing  of  the  original 
oral  agreement.  That  is  what  the  Government 
disputes,  T  j)i'esume. 

Mr.  Milliken:  Well,  it  is  a  reduction  to 
writing  of  the  partnership  agreement  in  1928. 

By  Mr.  Milliken: 

Q.     Was   it   a    reduction   to   writing   of   the 
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understanding  or  agreement  that  had  thereto- 
fore existed  since  April,  1923  ? 

A.     That  was  our  intention,  yes. 

Q.  I  believe  you  testified  that  it  did  not 
change  your  manner  of  operations  or  anything 
one  iota? 

A.     No  sir." 

The  taxpayer  set  forth  in  Form  706,  under  Sched- 
ule ^^ Other  Miscellaneous  Property",  a  statement 
indicating  that  the  business  relationship  of  Mr.  and 
Mrs.  Kammerdiner  in  the  business  of  leasing  ro- 
tary jars,  but  in  the  Federal  Estate  Tax  Return 
stated  that  [33]  decedent  at  time  of  death  had  no 
taxable  interest  in  said  business  includable  in  her 
gross  estate. 

That  heretofore  and  on  the  10th  day  of  May,  1938, 
claimant  herein  did  duly  pay  to  the  Collector  of 
Internal  Revenue,  6th  District,  California,  the  said 
sum  of  $19,706.44  and  interest  thereon  in  the  sum 
of  $2,384.21,  making  a  total  tax  and  interest  of 
$22,090.65,  and  has  heretofore  submitted  proof  of 
the  80  per  cent  credit  for  inheritance  taxes  paid. 

ERROR  1 

The  Commissioner  of  Internal  Revenue,  having 
disregarded  Exhibit  ^^A"  in  determining  tax  liabil- 
ity, erred  in  including  in  the  gross  estate  of  the 
said  Myrtle  B.  Kammerdiner  any  interest  or  value 
in  the  rotary  jar  business.  This,  by  reason  of  the 
fact  that  the  said  James  A.  Kammerdiner  did,  in 
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the  year  1922,  invent  the  said  rotary  jar  and  did, 
in  the  year  1922  or  the  year  1923  secure  his  original 
patent  thereon  in  his  own  name.  That  title  to  said 
patent  continued  in  his  own  name  ever  since  the  is- 
suance thereof.  That  during  all  of  said  time  the 
said  James  A.  Kammerdiner  was  the  sole  owner 
of  the  patent  and  all  other  patents  acquired. 

It  therefore  follows,  that  if  the  Commissioner  is 
not  to  determine  tax  liability  under  the  agreement 
Exhibit  ''A",  and  is  to  disregard  Exhibit  '*A"  in 
the  determination  of  the  tax,  then  since  title  to 
Item  One,  *^ Other  Miscellaneous  Property",  for 
which  a  value  of  decedent's  interest  was  proposed 
at  $175,000.00  under  MT-ET-Cl-8199-6th  Califor- 
nia, which  stood  in  the  sole  [34]  name  of  James  A. 
Kammerdiner  and  was  his  sole  property  or  ex- 
pectant community  property,  therefore  unless  this 
property  was  changed  by  agreement  between  hus- 
band and  wife,  no  part  thereof  should  be  included 
in  the  wife's  gross  estate. 

ERROR  2 

That  the  Commissioner  determined  a  value  on  de- 
cedent's interest  of  $175,000.00  being  one-half  of 
the  value  of  the  said  rotary  jar  business,  together 
with  the  good  will  of  said  business,  and  rotary 
jar  patents.  That  said  Commissioner  erred  in  as- 
signing to  the  gross  estate  of  decedent  one-half 
of  said  rotary  jar  business.  That  the  said  Myrtle 
B.  Kammerdiner  at  the  time  of  her  death  had  no 
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interest  in  the  rotary  jar  business  other  than  that 
acquired  under  said  Exhibit  ^^A". 

That  although  the  Commissioner  of  Internal 
Revenue  gave  profound  consideration  to  Exhibit 
*^A"  attached  hereto  in  the  audit  of  the  income 
tax  returns  of  Mr.  and  Mrs.  Kammerdiner  for  the 
calendar  year  of  1928  and  prior  calendar  years, 
inadequate,  if  any,  consideration  was  given  thereto 
in  the  matter  of  determining  the  Federal  estate  tax, 
and  claimant  avers  that  under  said  Exhibit  ^^A" 
any  interest  which  the  said  Myrtle  B.  Kammerdiner 
might  have  had  in  the  said  rotary  jar  business  or 
the  patents  thereto  ceased  at  her  death  and  she  did 
not  at  any  time  have  an  interest  in  the  corpus  of 
said  business  or  in  the  patents  owned  by  the  said 
James  A.  Kammerdiner  other  than  the  expectant 
interest  under  the  California  law,  which  ceased  at 
her  death  and  was  not  transferred  by  reason  thereof. 

That  an  analysis  of  said  Exhibit  ^^A"  definitely 
discloses  that  the  business  or  property  therein  re- 
ferred to  was  community  property  and  said  Ex- 
hibit ^'A"  was  entered  into  for  the  sole  purpose 
of  converting  said  community  property  into  joint 
tenancy  property  with  right  of  survivorship.  [35] 

Therefore,  under  Section  302  of  the  Revenue  Act 
of  1926  (as  amended  by  Section  404  of  the  Revenue 
Act  of  1934)  and  Regulations  80  (1937  Edition) 
Article  23,  exemption  from  tax  is  specifically  al- 
lowed in  relation  to  joint  tenancies  in  property 
shown  to  have  originally  belonged  to  the  surviving 
joint  tenant  and  never  to  have  belonged  to  the  de- 
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cedent.  In  the  instant  matter  the  agreement  hav- 
ing* been  made  on  the  3rd  day  of  January,  1928,  and 
patents  having  issued  prior  to  July  29,  1927,  being 
the  date  when  a  wife  in  California  was  given  a  pres- 
ent and  equal  interest  in  the  community  property 
under  Section  161  (a)  of  the  California  Civil  Code, 
Section  161  (a)  not  being  retroactive  or  affecting 
property  owned  at  the  time  of  its  enactment,  and  the 
property  referred  to  in  said  Exhibit  ''A"  being  ex- 
pectant community  property  in  which  no  vested  in- 
terest in  the  wife  existed,  the  husband  was  the  orig- 
inal owner  of  all  of  said  property  and,  therefore, 
was  the  creator  of  the  joint  tenancy  under  said  Ex- 
hibit ^^A",  at  his  wife's  death,  the  wife  not  having 
contributed  thereto  anything  of  value  and  not  under 
any  circumstances  having  any  vested  interest  in 
the  rotary  jar  business  or  the  patents,  title  to  which 
stood  in  the  husband's  name,  the  Commissioner  er- 
roneously included  in  the  decedent's  estate  any  por- 
tion of  the  property  or  patents  used  in  or  belonging 
to  the  rotary  jar  business. 

That  an  examination  of  said  Exhibit  *^A"  indi- 
cates that  no  property  or  anything  of  value  was 
transferred  by  reason  of  the  death  of  Mrs.  Kam- 
merdiner  nor  incident  thereto.  That  Mr.  Kammer- 
diner  merely  succeeded  to  the  interest  which  for- 
merly and  prior  to  the  execution  of  Exhibit  ^^A" 
had  vested  in  him,  which  former  interest  was  com- 
munity property,  but  expectant  commvmity  prop- 
erty [36]  and  not  community  property  in  which  his 
wife  had  a  vested  or  fixed   interest.    The  nature 
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of  the  expectant  interest  of  the  wife  is  set  forth 
in  the  case  of  Preston  v.  Commissioner,  35  B.T.A. 
312  (Promulgated  January  21,  1937). 

In  California,  although  a  husband  and  wife,  by 
reason  of  the  provisions  of  Section  158  of  the  Cali- 
fornia Civil  Code,  may  enter  into  engagements  or 
transactions  with  each  other  and  may  also  change 
the  character  of  their  property,  the  presumption 
always  remains,  which  can  only  be  rebutted  by  evi- 
dence, that  property  acquired  after  marriage  is  com- 
munity property  and  applies  not  only  to  property 
acquired  by  either  the  husband  or  the  wife  sepa- 
rately "hut  to  property  acquired  jointly." 

Biggi  V.  Biggi,  98  Cal.  35; 

Sventinich  v.  Sheean,  124  Cal.  216. 

The  interest  of  the  wife  being  community  prop- 
erty, she  had  no  title  or  vested  right  therein  during 
marriage.   See  U.  S.  v.  Robbins,  269  U.S.  315. 

By  reason  of  the  foregoing,  even  if  the  Commis- 
sioner is  right  in  assuming  that  under  Exhibit  ^'A" 
Mrs.  Kammerdiner  acquired  some  right,  title  and  in- 
terest in  the  physical  assets  of  the  business  and/or 
patents,  nevertheless,  such  assets  or  any  interest 
therein  could  not  be  properly  included  in  her  gross 
estate  since,  under  Exhibit  ^^A",  title  would  be 
held  in  joint  tenancy,  and  since  Mrs.  Kammerdiner 
made  no  contribution  to  the  joint  tenancy  no  part 
thereof  could,  under  the  Regulations,  be  assigned  to 
her  estate. 

ERROR  3 

The  Commissioner  erred  in  assigning  a  value  of 
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$175,000.00  [37]  to  the  interest  of  Mrs.  Kammer- 
diner  in  the  patents  and  the  rotary  jar  business 
or  assigning  any  value  whatever  thereto,  but  in 
the  event  that  it  should  be  determined  that  the  Com- 
missioner was  correct  in  including  in  Mrs.  Kam- 
merdiner's  gross  estate  a  value  on  the  patents  and 
rotary  jar  business  representing  an  interest  which 
vested  in  her  and  which  was  transferred  by  reason 
of  her  death,  then  in  that  event  claimant  assigns  as 
error  the  value  determined  as  excessive  and  that 
the  one-half  interest  which  the  Commissioner  con- 
tends was  owned  by  Mrs.  Kammerdiner  did  not 
have  a  fair  market  value  at  the  date  of  her  death 
as  determined  by  him  of  $175,000.00,  but  was  of  a 
fair  market  value  of  $100,000.00,  and  any  value 
fixed  over  and  above  $100,000.00  on  the  interest  of 
said  decedent  in  said  patents  and  rotary  jar  busi- 
ness was  excessive. 

That  in  support  of  this  error  reference  is  made 
to  the  affidavit  of  James  A.  Kammerdiner  dated 
the  18th  day  of  November,  1937,  and  letter  of 
Messrs.  Lyons  and  Lyons,  signed  by  Henry  S.  Rich- 
mond, Esq.,  of  date  June  5,  1937,  and  of  the  protest 
dated  March  9,  1937,  by  claimant  filed  with  the  Hon- 
orable Commissioner  of  Internal  Revenue,  Estate 
Tax  Division,  relative  to  the  protestation  of  the  de- 
ficiency tax  as  determined  in  the  thirty-da}^  letter 
in  this  matter. 

Conclusion 

That  no  probate  proceedings  have  been  taken  in 
the  Estate  of  Myrtle  B.   Kammerdiner,   deceased, 
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and  no  executor  nor  administrator  has  been  ap- 
pointed. That  the  said  James  A.  Kammerdiner, 
as  surviving  joint  tenant,  did  duly  file  in  the  Su- 
perior Court  [38]  of  the  State  of  California,  in  and 
for  the  County  of  Los  Angeles,  his  petition  to  ter- 
minate the  joint  tenancies  existing  between  him- 
self and  his  wife,  Myrtle  B.  Kammerdiner.  That  a 
hearing  was  held  on  said  petition  and  a  decree  was 
duly  entered  terminating  said  joint  tenancies.  That 
the  said  James  A.  Kammerdiner  filed  Form  706 
herein  as  surviving  joint  tenant  and  is  claimant 
herein  as  taxpayer  in  his  individual  capacity  and 
as  surviving  joint  tenant,  the  said  James  A.  Kam- 
merdiner having  personally  paid  the  deficiency  tax 
upon  which  this  claim  for  refund  is  predicated. 

CERTIFICATE 

I  hereby  certify  that  the  foregoing  claim  for  re- 
fund was  prepared  by  me  for  and  on  behalf  of  tax- 
payer; that  the  facts  recited  in  said  claim  for  re- 
fund are  the  exact  facts  as  given  to  me  by  the  tax- 
payer; and  to  the  best  of  my  knowledge  and  be- 
lief are  true  and  correct. 

Dated  at  Los  Angeles,  California,  this  17  day  of 
October,  1939.  3 

(Signed)  RALPH  W.  SMITH,  with 

CLAUDE  I.  PARKER  and 
RALPH  W.  SMITH, 

808  Bank  of  America  Build- 
ing, Los  Angeles,  Califor- 
nia. 
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EXHIBIT  ^'A" 

The  undersigned  James  A.  Kammerdiner  and 
Myrtle  B.  Kammerdiner,  husband  and  wife,  of  Los 
Angeles,  California,  hereby  state,  declare  and  agree 
that  the  business  of  manufacturing,  renting  and 
selling  Rotary  Jars,  heretofore  conducted  by  them 
under  the  name  of  James  A.  Kammerdiner,  at  237 
South  Highland  Avenue,  Los  Angeles,  California, 
all  the  assets  of  which  business  is  [39]  their  com- 
munit}^  property,  is  now  and  all  increase  or  change 
thereof  shall  be,  their  joint  property  with  right 
of  survivorship. 

In  Witness  Whereof  we  have  hereunto  affixed 
our  signatures  at  the  City  of  Los  Angeles,  Califor- 
nia, on  the  3rd  day  of  January,  1928. 

JAMES  A.  KAMMERDINER, 
MYRTLE  B.  KAMMERDINER. 

State  of  California, 
County  of  Los  Angeles — ss. 

On  this  3rd  day  of  January,  1928,  before  me 
Kimpton  Ellis,  a  Notary  Public  in  and  for  the 
said  coinit.v  of  Los  Angeles,  State  of  California, 
residing  therein,  duly  commissioned  and  sworn,  per- 
sonally appeared  James  A.  Kammerdiner  and  Myr- 
tle B.  Kammerdiner,  known  to  me  to  be  the  persons 
whose  names  are  subscribed  to  the  within  instru- 
ment, and  acknowledged  to  me  that  they  executed 
the  same. 
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In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  in  said  County  the  day 
and  year  in  this  certificate  first  above  written. 

(Seal)  KIMPTON  ELLIS, 

Notary  Public  in  and  for  said  County  of  Los  Ange- 
les, State  of  California.  [40] 


EXHIBIT  H 

Treasury  Department 
Washington 
Office  of  Feb.  2,  1940 

Commissioner  of 
Internal  Revenue 

Address  Reply  to 

Commissioner  of  Internal  Revenue 
And  Refer  to 
MT-ET-8199-6th  California 

Estate  of  Myrtle  B.  Kammerdiner 
Date  of  Death— April  4,  1935 

James  A.  Kemmerdiner,  Individually  and  as 

Surviving  Joint  Tenant  of  Myrtle  B. 

Kammerdiner,  deceased, 

808  Bank  of  America  Building, 

Los  Angeles,  California. 

Sir: 

Reference  is  made  to  the  claim  filed  on  July  7, 
1939  and  the  amended  claim  filed  on  October  18, 
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1939,  both  for  refund  of  $22,090.65,  Federal  estate 
tax  and  interest  paid  under  the  Revenue  Act  of 
1934. 

It  is  contended  that  item  1  under  other  miscel- 
laneous property  representing  decedent's  interest 
in  a  partnership  determined  at  a  value  of  $175,- 
000.00  was  unlawfully  included  and  overvalued  in 
the  decedent's  gross  estate.  The  records  of  the  bu- 
reau show  that  the  value  of  decedent's  interest  was 
determined  at  $175,000.00  for  the  purpose  of  final 
adjustment,  which  adjustment  was  agreed  to  by 
the  estate. 

In  view  of  the  above  and  a  further  reconsidera- 
tion of  the  evidence  at  hand  there  appears  to  be  no 
reason  to  eliminate  or  reduce  the  value  of  the  item 
under  consideration.  Accordingly,  the  claims  filed 
by  you  on  July  17,  1939  and  October  18,  1939,  for 
refund  of  $22,090.65,  Federal  estate  tax  and  inter- 
est thereon  are  rejected  in  their  entireties. 
Respectfully, 

GUY  T.  HELVERING, 
Commissioner. 
By  D.  S.  BLISS, 

Deputy  Commissioner. 

[Endorsed] :  Filed  Jun.  12,  1940.  [41] 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  the  defendant  in  the  above-entitled 
action  and,  in  answer  to  plaintiff's  complaint  herein, 
admits,  denies  and  alleges: 
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I 

Admits  the  allegations  contained  in  Paragraph 

I  thereof  except  that  defendant  denies  that  decedent 
left  no  estate  and/or  made  no  transfers  of  property 
other  than  joint  tenancy  property  set  forth  in  Form 
706  referred  to  in  plaintiff's  complaint. 

II 

Admits  each  and  every  allegation  of  Paragraph 

II  thereof. 

Ill 
Admits  each  and  every  allegation  of  Paragraph 

III  thereof. 

IV 
Admits  each  and  every  allegation  of  Paragraph 

IV  thereof. 

V 
Admits  each  and  every  allegation  of  Paragraph 

V  thereof. 

VI 
Admits  each  and  every  allegation  of  Paragraph 

VI  thereof. 

VII 
Admits  each  and  every  allegation  of  Paragraph 

VII  thereof. 

VIII 
Admits  each  and  every  allegation  of  Paragraph 

VIII  thereof.  [42] 

IX 
Admits  each  and  every  allegation  of  Paragraph 

IX  thereof. 

X 
Admits  the  allegations  contained  in  Paragraph 
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X  thereof  except  that  defendant  alleges  that  the 
estate  tax  payment  therein  referred  to  was  made  on^ 
the  10th  day  of  May,  1938,  instead  of  on  the  18th 
day  of  March,  1938. 

XI 
Admits  each  and  every  allegation  of  Paragraph 

XI  thereof. 

XII 
Admits  the  allegations  in  Paragraph  XII  thereof 
except  that  defendant  denies  that  the  subject  of 
said  agreement  of  January  3,  1928,  was  community 
property  of  the  parties;  and  denies  that  by  the 
terms  of  said  agreement  the  said  Rotary  Jar  busi- 
ness and  assets  w^as  transferred  into  community 
property;  denies  that  no  part  of  said  business  and 
its  assets  was  or  is  a  proper  part  of  decedent's 
gross  estate  for  estate  tax  purposes ;  denies  that  de- 
cedent was  not  the  original  owner  of  any  part 
thereof  and/or  any  interest  therein ;  denies  that  de- 
cedent's  interest  was  not  received  for  a  valuable 
and/or  adequate  consideration;  and  denies  that  the 
Commissioner  failed  to  give  due  consideration  to 
the  effect  of  said  agreement  in  determining  the  fed- 
eral estate  tax  payable  herein. 

XIII 

(a)  Defendant  denies  each  and  every  allegation 
of  Paragraph  XIII (a)  thereof. 

In  that  connection  defendant  alleges  that  tlie  un- 
divided one-half  of  such  Rotary  Jar  business  and 
its  assets,  the  value  of  which  half  was  included  in 
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decedent's  gross  estate,  never  originally  belonged 
to  her  surviving  husband  and  was  never  received  or 
acquired  by  the  latter  from  decedent  for  less  than 
an  adequate  and  full  consideration  in  money  or 
money's  worth,  nor  otherwise  by  him  received  or 
acquired;  and  that  the  undivided  half  of  said  busi- 
ness and  assets,  the  value  of  which  was  in-  [43] 
eluded  in  decedent's  gross  estate,  was  at  all  times, 
and  until  her  death,  the  sole  and  separate  property 
of  decedent. 

(b)  Defendant  denies  each  and  every  allegation 
of  Paragraph  XIII (b)  thereof. 

In  that  connection  defendant  alleges  that  the  pat- 
ents and  patent  rights  referred  to  in  Paragraph 
XIII (b)  at  all  times  until  decedent's  death  be- 
longed to  and  were  a  part  of  the  assets  of  said  Ro- 
tary Jar  business. 

(c)  Defendant  denies  each  and  every  allegation 
of  Paragraph  XIII (c)  thereof. 

In  that  connection  defendant  alleges  that  the 
value  of  one  half  of  said  business,  including  stock 
on  hand,  goodwill,  patents  and  patent  rights,  as 
of  the  date  of  death  of  decedent,  was  in  excess  of 
$175,000.00;  that  prior  to  the  final  assessment  of 
the  deficiency  tax  herein  a  controversy  arose  as 
to  the  amount  of  such  valuation,  the  Commissioner 
contending  that  such  value  was  far  in  excess  of 
$175,000.00,  and  plaintiff  contending  that  such  value 
was  substantially  less  than  said  sum;  that  for  the 
purpose  of  settling  such  controversy  the  Commis- 
sioner and  plaintiff  agreed  that  such  value  in  con- 
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nection  with  said  proposed  deficiency  assessment 
should  be  taken  as  $175,000.00;  that  said  agreed 
value  was  used  by  the  Commissioner  pursuant  to 
and  in  reliance  upon  said  agreement  when  com- 
puting and  finally  assessing  said  tax,  and  the  amount 
of  such  deficiency  tax  was  thereby  correspondingly 
reduced;  and  that  by  virtue  of  such  agreement,  re- 
liance and  loss  of  revenue,  plaintiff  is  estopped  from 
now  contending  that  such  value  was  less  than  $175,- 
000.00. 

(d)  Defendant  denies  each  and  every  allegation 
of  Paragraph  XIII (d)  thereof. 

Further  answering  said  Paragraph  XIII,  defen- 
dant denies  that  the  Commissoner  erroneously  and/ 
or  illegally  exacted  any  federal  estate  [44]  tax  from 
plaintiff,  and  denies  that  said  taxpayer  overpaid 
his  federal  estate  tax  in  any  amount  whatever. 

Second  Defense 

Further  answering  plaintiff's  complaint  and  as  a 
second  and  separate  defense  thereto,  defendant  al- 
leges : 

XIV. 

That  for  the  calendar  years  1925,  1926  and  1927 
the  Commissioner  of  Internal  Revenue  determined 
income  tax  deficiencies  against  plaintiff  in  the  sums 
of  $4,220.70,  $5,969.56  and  $9,619.95  respectively; 
that  the  income  which  the  Connnissioner  proposed 
to  add  to  that  reported  by  plaintiff  in  his  tax  re- 
turn as  his  gross  income  for  said  years,  and  which 
he  proposed  to  use  in  computing  said  tax  deficien- 
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cies,  was  one-half  of  the  net  profits  of  the  Rotary 
Jar  business  referred  to  in  plaintiff's  complaint; 
and  that  as  the  ground  for  such  proposed  deficiency 
assessments  the  Commissioner  contended  that  100% 
of  said  business  and  100%  of  the  income  therefrom 
was  community  property  of  the  type  acquired  by 
California  spouses  prior  to  July  29,  1927,  and  hence 
belonged  solely  to  plaintiff. 

That  plaintiff  thereupon  contested  said  proposed 
deficiencies,  and  contended  and  represented  to  the 
Commissioner  and  the  Treasury  Department: 

First,  that  he  was  not  the  sole  owner  of  said 
patent,  rotary  jar  business  and  income, 

Second,  that  one-half  thereof  belonged  to  the 
decedent,  his  wife, 

Third,  that  said  patent  rotary  jar  business  was 
owned  by  him  and  his  wife  as  equal  partners,  and 

Fourth,  that  only  one-half  thereof  belonged  to 
him  and  that  the  other  undivided  one-half  thereof 
belonged  to  the  decedent,  his  wife,  as  [45]  her  sole 
and  separate  property. 

That  the  Treasury  Department  was  finally  con- 
vinced of  the  truth  of  said  representations,  and  the 
Commissioner  acquiesced  in  such  conviction  and, 
in  the  belief  that  said  representations  were  true, 

First,  the  Commissioner  failed  to  assess,  and  the 
Department  failed  to  collect,  said  proposed  defi- 
ciencies and  interest  thereon  to  the  substantial  loss 
of  the  Government  treasury,  and 

Second,  the  Treasury  Department  failed  to  assess 
and  collect  from  plaintiff  income  taxes  attributable 
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to  one-half  of  the  net  profits  of  said  business  for 
the  years  1928  to  1935,  inclusive,  to  the  substantial 
loss  of  the  Government. 

That  the  time  for  the  Government  to  assess  and 
collect  from  plaintiff  deficiency  taxes  for  said 
years  1925  through  1935  is  barred  by  limitations; 
that  plaintiff  is  estopped  from  now  contending 
herein  that  decedent,  his  wife,  was  never  the  sole 
and  separate  owner  of  said  business  and  its  assets; 
and  that  defendant  is  not  withholding  from  plain- 
tiff any  funds  which  in  equity  and  good  conscience 
should  be  returned  to  him. 

Third  Defense 

Further  answering  plaintiff's  complaint  and  as  a 
third  and  separate  defense  thereto,  defendant  al- 
leges : 

XV. 

Defendant  realleges  and  incorporates  herein  by 
reference  each  and  all  of  the  allegations  contained 
in  his  Second  Defense,  Paragraph  XIV  above,  the 
same  as  though  set  forth  herein  in  full. 

That  incidental  to  and  as  an  outgrowth  of  said 
income  tax  controversy  between  plaintiff  and  the 
Treasury  Department  relative  to  the  years  1925, 
1926  and  1927,  plaintiff  petitioned  the  United  States 
Board  of  Tax  Appeals  for  a  redetermination  of  said 
deficiency  proposed  by  the  [46]  Commissioner ;  that 
in  his  petitions  plaintiff  made  his  foregoing  con- 
tentions and  factual  representations;  that  in  his 
answers  to  said  petitions  the  Commissioner  denied 
said  representations  and  made  the  said  contentions 
urged  by  him  as  the  ground  for  his  said  deficiency 
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determinations;  that  the  issues  thus  made  were 
tried  and  evidence  was  introduced  in  behalf  of 
plaintiff  and  considered  by  the  Board ;  that  the  trial 
of  said  issues  resulted  in  findings  of  fact  and  a  de- 
cision by  the  Board  in  favor  of  plaintiff;  that  the 
Board  docket  numbers  of  said  petitions  are  41643 
and  46555,  and  that  the  decision  of  the  Board  is 
reported  in  25  B.T.A.  495. 

That  in  reliance  upon  said  decision  and  the 
adjudications  of  law  and  fact  therein  made,  the 
Commissioner  did  not  appeal  therefrom.  The  same 
became  final  as  provided  by  law,  and  the  Commis- 
sioner formally  acquiesced  therein  (XI-2  C.B.  5). 

That  plaintiff  is  therefore  estopped  and  barred 
from  now  raising  in  this  action  any  of  the  said 
issues  so  decided  and  adjudicated  by  the  Board ;  and 
that  defendant  is  not  withholding  from  plaintiff  any 
funds  which  in  equity  and  good  conscience  should 
be  returned  to  him. 

Wherefore,  having  fully  answered,  defendant 
prays  that  he  be  hence  dismissed  with  his  costs  in 
this  behalf  expended. 

WM.  FLEET  PALMER 

United  States  Attorney 
E.  H.  MITCHELL 

Asst.  United  States  Attorney 
ARMOND  MONROE  JEWELL 
Asst.  United  States  Attorney 
By  E.  H.  MITCHELL 

Attorneys  for  Defendant 

[Endorsed]:     Filed  Oct.  5,  1940.  [47] 
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[Title  of  District  Court  and  Cause.] 
MINUTE  ORDER 

This  cause  having  been  heard  upon  the  issues 
raised  by  the  Complaint  and  the  Answer  and  evi- 
dence, oral  and  documentary,  having  been  intro- 
duced, and  the  cause  having  been  submitted  to  the 
court  for  decision,  and  the  court  having  considered 
the  law  and  the  briefs  of  counsel,  now  finds  in  favor 
of  the  plaintiff  and  orders  judgment  ordering  and 
decreeing  that  plaintiff  do  have  and  recover  of  and 
from  the  defendant  the  sum  of  $22,090.65,  with  in- 
terest thereon  at  the  rate  of  six  percent  per  annum, 
from  May  10,  1938. 

The  court  is  of  the  view  that  at  the  time  of  Mrs. 
Kammerdiner's  death,  the  property  on  which  the 
tax  was  collected  was  held  in  joint  tenancy  by  the 
plaintiff  and  his  deceased  wife. 

The  joint  tenancy  was  created  in  1928,  confirming 
the  oral  agreement  of  1923,  out  of  the  joint  earnings 
of  the  spouses,  which,  prior  to  the  law  of  1927,  as 
interpreted  by  the  Supreme  Court  of  California 
and  the  Supreme  Court  of  the  United  States,  were 
community  property,  belonging  in  its  entirely  to 
the  husband. 

No  estoppel  has  been  shown.  The  claim  of  part- 
nership for  certain  years,  in  order  to  overcome  the 
opposition  of  the  Internal  Revenue  Bureau  to  the 
rights  granted  the  wife  under  the  commimity  prop- 
erty law  of  California,  does  not  create  an  estoppel. 
More,  the  Government  did  not  [48]  acquiesce  in  the 
claim  or  rely  on  it.    It  contested  it  before  the  Board 
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of  Tax  Appeals.  That  it  failed  to  appeal  after  the 
Board  decided  in  favor  of  the  taxpayers  does  not 
amount  to  acquiescence  and  reliance. 

A  litigant  who  contests  a  claim  before  an  admin- 
istrative tribunal  and  loses  cannot  claim  estoppel 
because  he  declined  to  pursue  other  remedies. 

The  Government's  plea  of  res  judicata  is  not 
sustained. 

Hence  the  ruling  made. 

Findings  and  judgment  to  be  prepared  by  counsel 
for  the  plaintiff  under  Local  Rule  8. 

Dated  this  28th  day  of  February,  1942. 

Counsel  notified.  [49] 


[Title  of  District  Court  and  Cause.] 

FINDINGS   OF  FACT,  AND 
CONCLUSIONS  OF  LAW 

The  above  entitled  cause  having  come  on  regu- 
larly to  be  heard  the  29th  day  of  December,  1941, 
before  the  Honorable  Leon  R.  Yankwich,  Judge 
Presiding,  sitting  without  a  jury,  a  jury  having 
been  expressly  waived,  plaintiff  appearing  by  his 
attorneys,  Messrs.  Claude  I.  Parker  and  Ralph  W. 
Smith,  by  Ralph  W.  Smith  and  J.  Everett  Blum; 
defendant  appearing  by  his  attorney,  E.  H.  Mitchell, 
and  the  matter  having  been  heard  up  the  issues 
raised  by  the  complaint  and  the  answer,  and  evi- 
dence both  oral  and  documentary  having  been  in- 
troduced, and  the  cause  having  been  submitted  to 
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the  Court  for  decision  and  the  Court  having  con- 
sidered the  facts  and  the  law,  and  being  fully  ad- 
vised in  the  premises,  now  makes  its  findings  of 
fact  as  follows: 

I. 
It  is  true  that  on  or  about  the  fourth  day  of 
April,  1935,  [50]  Myrtle  B.  Kammerdiner  died  in 
the  City  of  Los  Angeles,  State  of  California,  but 
left  no  estate  and  made  no  transfers  of  property 
other  than  Joint  Tenancy  property  set  forth  in 
Form  706  hereafter  referred  to.  That  she  was  at 
the  time  of  her  death  a  resident  of  the  City  of  Los 
Angeles,  State  of  California,  Sixth  District  of  Cali- 
fornia. That  at  the  time  of  her  death  she  owned 
certain  real  and  personal  property  in  joint  tenancy 
with  the  plaintiff  herein.  That  upon  and  by  virtue 
of  her  death,  said  real  and  personal  property  so  held 
by  her  in  joint  tenancy  with  plaintiff  herein  vested 
solely  in  plaintiff.  That  plaintiff  is  the  surviving 
husband  of  said  Myrtle  B.  Kammerdiner. 

II. 

All  of  the  facts  alleged  in  Paragraphs  II,  III, 
IV,  V,  VI,  VII,  VIII,  IX,  XI,  of  plaintiff's  com- 
plaint, having  been  expressly  admitted  by  defend- 
ant's answer,  the  Court  generally  finds  each  and 
every  allegation  in  said  paragraphs  of  said  com- 
plaint to  be  true. 

III. 

It  is  true  that  on  May  31,  1939,  said  Conunission- 
er  of  Internal  Revenue,  after  a  final  audit  of  the 
said  estate  tax  return,  issued  a  certificate  of  over- 
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assessment  covering  said  $4,109.67,  ^*  Credit  for 
State  estate,  inheritance,  legacy  or  succession 
taxes'',  and  interest  thereon,  leaving  as  the  final  re- 
determination of  deficiency  in  said  federal  estate 
tax,  $19,706.44,  which  said  amount  was,  as  stated  in 
paragraph  VIII  of  Plaintiff's  complaint,  paid  in 
full  by  plaintiff  on  May  10,  1938,  with  all  interest 
payable  thereon  to  the  said  date  of  payment,  total 
payment  redetermined  deficiency  and  interest, 
$22,090.65.  A  true  copy  of  said  certificate  of  over- 
assessment  of  May  31,  1939  was  introduced  into 
evidence  as  Exhibit  F. 

IV. 

It  is  true  that  on  or  about  the  seventeenth  day 
of  [51]  October,  1939,  the  said  plaintiff  duly  and 
regularly  filed  with  the  said  defendant,  as  Collector 
of  Internal  Revenue  of  the  United  States  for  the 
Sixth  District  of  California,  for  transmittal  to  the 
said  Commissioner  of  Internal  Revenue  of  the 
United  States  an  amended  claim  for  refund  of  fed- 
eral estate  tax  erroneously  and  illegally  assessed 
and  collected  in  said  matter  in  the  said  sum  of 
$22,090.65,  ^^(or  such  greater  amount  as  is  legally 
refundable)",  and  interest.  Said  amended  claim 
was  filed  in  substitution  of  said  former  claim  filed 
as  aforesaid  on  the  7th  day  of  July,  1939.  A  true 
copy  of  said  amended  claim  for  refund  was  intro- 
duced into  evidence  as  Exhibit  G.  That  thereafter, 
said  Commissioner  of  Internal  Revenue^  having 
audited  said  amended  claim  for  refund,  did  find  and 
determine  that  there  had  not  been  an  overassess- 
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ment  or  overpayment  of  federal  estate  tax  against 
or  by  plaintiff,  individually  or  as  such  surviving 
joint  tenant  of  the  said  Myrtle  B.  Kammerdiner, 
deceased,  or  the  estate  of  said  Myrtle  B.  Kammer- 
diner,  deceased,  in  excess  of  the  amount  for  which 
certificate  of  overassessment  was,  as  stated  in  para- 
graph X  of  plaintiff's  complaint,  issued  on  May 
31,  1939,  and  did  therefore  reject  said  claim  for  re- 
fund in  its  entirety  by  written  rejection  dated  Feb- 
ruary 2,  1940.  A  true  copy  of  said  rejection  in  the 
form  of  a  letter  to  plaintiff  dated  Febrruary  2,  1940, 
signed  by  D.  S.  Bliss,  Deputy  Commissioner  of  In- 
ternal Revenue  was  introduced  into  evidence  as 
Exhibit  H. 

That  the  Commissioner  of  Internal  Revenue  in 
said  letter  of  February  2,  1940,  a  true  copy  of  which 
w^as  introduced  into  evidence  as  Exhibit  H,  in  re- 
ferring to  the  interest  of  decedent  in  the  rotary 
jar  business  included  in  the  federal  estate  tax  re- 
turn, Form  706,  as  Item  One  of  ^^  Other  Mis- 
cellaneous Property",  states:  ^^The  records  of  the 
Bureau  show  that  the  value  of  decedent's  interest 
was  determined  at  $175,000.00  for  the  purpose  of 
final  adjustment,  which  adjustment  was  agreed  to 
by  the  estate."  That  plaintiff  denies  that  a  final 
adjustment  was  at  any  time  made  or  [52]  agreed  to 
in  rehxtion  to  the  said  federal  estate  tax  or  the  de- 
termined tax  deficiency.  And  in  this  connection, 
plaintiff  alleges  that  on  the  third  day  of  January, 
1928,  decedent  and  her  husband,  plaintiff  herein, 
entered  into  an  agreement  in  relation  to  the  manu- 
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facture,  renting,  and  selling  of  rotary  jars;  that  the 
subject  of  said  agreement  was  community  property 
of  the  parties  acquired  prior  to  July  29,  1927,  and 
is  referred  to  in  Item  One  of  ^^  Other  Miscellaneous 
Property"  in  the  federal  estate  tax  return.  Form 
706.  That  a  copy  of  said  agreement  was  introduced 
into  evidence  as  Exhibit  A  to  and  a  part  of  the 
said  Exhibit  G,  as  aforesaid.  That  by  the  terms  of 
said  agreement,  the  said  business  and  property 
therein  referred  to  was  joint  tenancy  property  and, 
therefore,  no  part  of  it  was  or  is  a  proper  part  of 
decedent's  gross  estate  for  estate  tax  purposes,  for 
the  reason  that  the  decedent  was  not  the  original 
owner  of  any  part  thereof  and  any  interest,  if  any, 
therein  of  the  decedent  was  not  received  for  a  valu- 
able or  adequate  consideration.  That  said  Commis- 
sioner of  Internal  Revenue  failed  to  give  due  con- 
sideration to  the  effect  of  said  agreement  in  deter- 
mining the  federal  estate  tax  payable  herein. 

V. 

It  is  true  that  the  Commissioner  of  Internal 
Revenue  of  the  United  States  erroneously  and 
illegally  exacted  from  plaintiff  federal  estate  tax  in 
the  following  particulars,  to  wit: 

(a)  That  the  Commissioner  of  Internal  Revenue 
erred  in  including  in  the  gross  estate  of  the  said 
Myrtle  B.  Kammerdiner  any  interest  or  value  in 
the  rotary  jar  business,  included  in  the  federal 
estate  tax  return  herein.  Form  706,  as  Item  One  of 
*' Other  Miscellaneous  Property"; 

(b)  That  the  Commissioner  of  Internal  Reve- 
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nue  erred  in  including  as  an  asset  of  said  rotary- 
jar  business  the  patents  issued  to  and  owned  by 
plaintiff  and  securing  to  him  the  sole  right  to  manu- 
facture said  rotary  jars.  [53] 

(c)  That  the  Commissioner  of  Internal  Revenue 
erred  in  finding  that  one-half  of  said  rotary  jar 
business,  including  rotary  jars  on  hand,  good  will, 
and  patents  issued  to  and  owned  by  plaintiff  was 
of  the  value  of  $175,000.00,  or  of  any  value  in  excess 
of  $160,000.00; 

(d)  That  the  Commissioner  of  Internal  Revenue 
erred  in  finding  that  the  said  rotary  jar  business 
was  not  owned  by  decedent  and  plaintiff  either  as 
the  community  property  of  said  spouses  acquired 
prior  to  July  29,  1927  or  in  joint  tenancy  created 
out  of  such  community  property  or  out  of  such 
community  property  and  property  of  decedent 
which  had  been  given  to  her  by  plaintiff,  and,  there- 
fore, not  a  part  of  her  gross  estate  for  federal  estate 
tax  purposes; 

That  by  reason  of  the  foregoing,  said  taxpayer 
overpaid  his  federal  estate  tax  in  the  amount  of 
$22,090.65. 

VI. 

It  is  true  that  the  interest  of  Myrtle  B.  Kammer- 
diner,  deceased,  in  the  business  and  assets  of  the 
Kammerdiner  Rotary  Jar  Company,  and  referred 
to  in  said  agreement  of  January  3,  1928,  at  the  time 
of  her  death  was  a  joint  tenancy  interest  with  her 
husband,  James  A.  Kammerdiner,  which  joint 
tenancy  was  created  out  of  the  joint  earnings  of  the 
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spouses  earned  after  their  marriage  and  while 
domiciled  in  the  State  of  California,  and  prior  to 
July  29,  1927;  that  James  A.  Kammerdiner  origi- 
nally owned  all  of  the  property,  which  later  was 
invested  in  and  entered  into  said  joint  tenancy 
property,  and  decedent,  Myrtle  B.  Kammerdiner, 
received  no  interest  in  said  joint  tenancy  from  the 
said  James  A.  Kammerdiner  for  a  valuable  or  ade- 
quate consideration,  but  the  whole  of  her  interest 
therein  was  received  by  her  from  the  said  James  A. 
Kammerdiner  by  gift,  without  any  consideration 
whatsoever,  valuable,  adequate,  or  otherwise.  [54] 

VII. 

Each  and  every  allegation  contained  in  Para- 
graphs I  to  XIII,  inclusive,  of  defendant's  answer 
which  is  in  conflict  with  the  facts  as  hereinbefore 
found,  is  untrue. 

VIII. 

It  is  true  that  for  the  calendar  years  1925,  1926, 
and  1927  the  Commissioner  of  Internal  Revenue 
determined  income  tax  deficiencies  against  plaintiff 
in  the  sums  of  $4,220.70,  $5,969.56  and  $9,619.95, 
respectively;  that  the  income  which  the  Commis- 
sioner proposed  to  add  to  that  reported  by  plaintiff 
in  his  tax  return  as  his  gross  income  for  said  years, 
and  which  he  proposed  to  use  in  computing  said 
tax  deficiencies,  was  one-half  of  the  net  profits  of 
the  Rotary  Jar  business  referred  to  in  plaintiff's 
complaint;  and  that  as  the  ground  for  such  pro- 
posed deficiency  assessments  the  Commissioner  con- 
tended that  100  per  cent  of  said  business  and  100 
per  cent  of  the  income  therefrom  was  community 
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property  of  the  type  acquired  by  California  spouses 
prior  to  July  29,  1927,  and  hence  belonged  solely 
to  plaintiff. 

That  plaintiff  thereupon  contested  said  proposed 
deficiencies,  and  contended  and  represented  to  the 
Commissioner  and  the  Treasury  Department: 

First,  that  he  was  not  the  sole  owner  of  said 
patent,  rotary  jar  business,  and  income, 

Second,  that  one-half  thereof  belonged  to  the  de- 
cedent, his  wife, 

Third,  that  said  patent  rotary  jar  business  was 
owned  by  him  and  his  wife  as  equal  partners,  and 

Fourth,  that  only  one-half  thereof  belonged  to 
him  and  that  the  other  undivided  one-half  thereof 
belonged  to  decedent,  his  wife,  as  her  sole  and  sep- 
arate property. 

IX. 

It  is  not  true  that  the  Treasury  Department  was 
finally  [55]  convinced  of  the  truth  of  said  represen- 
tations, and  the  Commissioner  acquiesced  in  such 
conviction,  in  the  belief  that  said  representations 
were  true.  On  the  contrary,  it  is  true  that  the 
Treasury  Department  did  not  acquiesce  in  such 
conviction  and  did  not  believe  that  said  representa- 
tions were  true. 

X. 

It  is  not  true  that  the  Commissioner  failed  to 
assess  and  the  Treasury  Department  failed  to  col- 
lect said  proposed  deficiencies  and  interest  thereon 
to  the  substantial  loss  of  the  Government  Treasury, 
either  for  the  years  1925,  to  1927,  inclusive,  or  for 
the  years  1928  to  1935,  inclusive. 
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XI. 

It  is  true  that  during  the  years  1925  to  1935,  in- 
elusive,  the  said  Myrtle  B.  Kammerdiner,  deceased, 
and  the  said  James  A.  Kammerdiner  did  each  re- 
port one-half  of  the  income  received  from  said 
Kammerdiner  Rotary  Jar  business  on  their  respec- 
tive separate  income  tax  returns  filed  with  the  Bu- 
reau of  Internal  Revenue. 

XII. 

It  is  true  that  plaintiff  is  not  estopped  from  now 
contending  that  no  part  of  said  Kammerdiner  Ro- 
tary Jar  business  or  its  assets  is  includable  in  the 
gross  estate  of  Myrtle  B.  Kammerdiner  for  federal 
estate  tax  purposes. 

XIII. 

It  is  true  that  defendant  is  withholding  from 
plaintiff  funds  which  in  equity  and  good  conscience 
should  be  returned  to  him. 

XIV. 

It  is  true  that  for  the  years  1925,  1926,  and  1927 
James  A.  Kammerdiner  petitioned  the  United 
States  Board  of  Tax  Appeals  for  a  redetermination 
of  deficiencies  proposed  by  the  Commissioner 
against  him,  which  proposed  deficiencies  were 
predicated  upon  taxing  100  per  cent  of  the  income 
of  the  Kammerdiner  Rotary  Jar  business  to  James 
A.  Kammerdiner;  that  the  Commissioner  de- 
nied [56]  the  allegations  of  said  James  A.  Kammer- 
diner before  the  said  Board  of  Tax  Appeals;  that 
upon  trial  of  said  matter  before  the  Board  of  Tax 
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Appeals,    the  Board   of    Tax   Apx)eals    decided   in 
favor  of  James  A.  Kammerdiner ; 

It  is  true  that  the  Commissioner  did  not  appeal 
from  the  said  decision  rendered  by  the  said  Board 
of  Tax  Appeals. 

It  is  true  that  said  decision  of  said  Board  of  Tax 
Appeals  became  final,  as  provided  by  law,  and  the 
Commissioner  of  Internal  Revenue  formally  acqui- 
esced therein. 

XV. 

It  is  not  true  that  plaintiff  is  estopped  and  barred 
from  now  contending  that  no  part  of  said  Kammer- 
diner Rotary  Jar  business,  or  the  assets  thereof, 
are  includable  in  the  gross  estate  of  Myrtle  B. 
Kammerdiner  for  federal  estate  tax  purposes. 

XVI. 

It  is  true  that  the  issues  tried  before  the  Board 
of  Tax  Appeals  for  the  years  1925,  1926,  and  1927, 
in  respect  to  the  proposed  income  tax  deficiencies 
against  the  said  James  A.  Kammerdiner  were 
whether  or  not  for  the  years  1925,  1926,  and  1927 
said  James  A.  Kammerdiner  and  Myrtle  B.  Kam- 
merdiner were  operating  the  said  Kammerdiner 
Rotary  Jar  business  in  such  manner  that  the  income 
received  therefrom  was  reportable  by  them  one- 
half  thereof  in  the  separate  income  tax  return  of 
Myrtle  B.  Kammerdiner  and  one-half  thereof  in 
the  separate  income  tax  return  of  James  A.  Kam- 
merdiner, filed  for  each  of  said  years  1925,  1926, 
and  1927. 
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XVII 

It  is  true  that  beginning  with  at  least  the  year 
1929  the  Commissioner  of  Internal  Revenue  refused 
to  recognize  that  the  said  Myrtle  B.  Kammerdiner 
and  the  said  James  A.  Kammerdiner  owned  or  op- 
erated the  said  Kammerdiner  Rotary  Jar  business 
or  its  assets  as  partners,  but,  on  the  contrary,  found, 
determined,  and  agreed  that  the  said  James  A. 
Kammerdiner  and  the  said  Myrtle  B.  Kammer- 
diner [57]  ever  since  January  3,  1928,  owned  and 
operated  the  said  Kammerdiner  Rotary  Jar  busi- 
ness and  its  assets  as  joint  tenants,  with  right  of 
survivorship. 

XVIII 

It  is  true  that  the  fair  market  value  of  one-half 
of  the  Kammerdiner  Rotary  Jar  business  and  its 
assets  on  the  date  of  death  of  the  said  Myrtle  B. 
Kammerdiner  was  one  hundred  sixty  thousand  dol- 
lars ($160,000.00). 

CONCLUSIONS  OF  LAW 

And  as  conclusions  of  law  from  the  foregoing 
facts,  the  Court  finds: 

I 

That  Myrtle  B.  Kammerdiner  and  James  A. 
Kammerdiner  owned  the  Kammerdiner  Rotary  Jar 
business  and  the  assets  thereof  as  joint  tenants 
with  the  right  of  survivorship. 

II 

That  the  property  which  was  invested  in  or  en- 
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tered  into  the  creation  of  said  joint  tenancy  prop- 
erty, referred  to  in  Conclusion  I  hereof,  was  all 
contributed  to  said  joint  tenancy  by  James  A.  Kam- 
merdiner,  and  no  part  thereof  was  contributed  to 
said  joint  tenancy  by  Myrtle  B.  Kammerdiner. 

Ill 

That  plaintiff  is  not  estopped  or  barred  from  con- 
tending in  this  action  that  no  part  of  said  Kammer- 
diner Rotary  Jar  business  or  its  assets  is  includ- 
able in  the  gross  estate  of  Myrtle  B.  Kammerdiner 
for  federal  estate  tax  purposes. 

IV 

That  plaintiff  is  entitled  to  judgment,  ordering 
and  decreeing  that  plaintiff  do  have  and  recover 
of  and  from  the  defendant  the  sum  of  twenty-two 
thousand  ninety  dollars  and  sixty-five  cents  ($22,- 
090.65),  with  interest  thereon  at  the  rate  of  [58] 
six  per  cent  (6%)  per  annum  from  the  10th  day  of 
May,  1938. 

Judgment  is  hereby  ordered  to  be  entered  ac- 
cordingly. 

Dated  this  15th  day  of  July,  1942. 

LEON  R.  YANKWICH, 

Judge   of  the   above   entitled 
Court. 
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Approved  as  to  Form,  this day  of  _— , 

1942. 

WM.  FLEET  PALMER, 

United  States  Attorney. 
E.  H.  MITCHELL, 

Asst.  United  States  Attorney. 
ARMOND  MONROE  JEWELL, 
Asst.  United  States  Attorney. 
Attorneys  for  Defendant. 
[Endorsed] :  Filed  Jul.  15,  1942.  [59] 


In  the  District  Court  of  the  United  States  in  and 
for  the  Southern  District  of  California,  Central 
Division. 

No.  995-B 
Civil 

JAMES  A.  KAMMERDINER,  Individually,  and 
as  Surviving  Joint  Tenant  of  Myrtle  B.  Kam- 
merdiner,   Deceased, 

Plaintiff, 
vs. 

NAT  ROGAN,  Collector  of  Internal  Revenue  of 
the  Sixth  District  of  California, 

Defendant. 

JUDGMENT 

The  above  entitled  cause  having  come  on  regu- 
larly to  be  heard  the  29th  day  of  December,  1941, 
before  the  Honorable  Leon  R.  Yankwich,  Judge 
presiding,  sitting  without  a  jury,  a  jury  having  been 
expressly  waived,  plaintiff  appearing  by  his  attor- 
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neys,  Messrs.  Claude  I.  Parker  and  Ralph  W.  Smith, 
by  Ralph  W.  Smith  and  J.  Everett  Blum,  defen- 
dant appearing  by  his  attorney,  E.  H.  Mitchell, 
Esq.,  and  the  matter  having  been  heard  upon  the 
issues  raised  by  the  complaint  and  the  answer,  and 
evidence  both  oral  and  documentary  having  been 
introduced  and  the  cause  having  been  submitted  to 
the  Court  for  decision,  and  the  Court  having  made 
its  findings  of  fact  and  conclusions  of  law,  after 
due  deliberation, 

Now,  Therefore,  It  Is  Hereby  Ordered,  Adjudged, 
and  Decreed  that  plaintiff  have  judgment  against 
defendant  in  the  sum  of  [61]  twenty-two  thousand 
ninety  dollars  and  sixty-five  cents  ($22,090.65),  to- 
gether with  interest  thereon  at  the  rate  of  six  per 
cent  (6%)  per  annum  from  the  10th  day  of  May, 
1938; 

It  Is  Further  Ordered,  Adjudged,  and  Decreed 
that  plaintiff  recover  his  costs  in  the  sum  of 
Done  this  15th  day  of  July,  1942. 

LEON  R.  YANKWICH, 

Judge   of   the   above   entitled 
Court. 
Approved  as  to  Form,  this  6th  day  of  July,  1942. 
WM.  FLEET  PALMER, 

United  States  Attorney. 
E.  H.  MITCHELL, 

Asst.  United  States  Attorney. 
ARMOND  MONROE  JEWELL, 
Asst.  United  States  Attorney. 
By  E.  H.  MITCHELL, 

Attorneys  for  Defendant. 
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Judgment  entered  Jul.  15,  1942. 
Docketed  Jul.   15,   1942. 
C.  O.  Book  10,  Page  366. 

EDMUND  L.  SMITH, 
Clerk. 
By  LOUIS  J.  SOMERS, 
Deputy. 

[Endorsed]:     Filed  Jul.  15,  1942.     [62] 


[Title  of  District  Court  and  Cause.] 

DEPENDANT'S  MOTION  POR  NEW  TRIAL 
AND  TO  AMEND  AND  ADD  FINDINGS 
AND  CONCLUSIONS  (RULES  52(b)  AND 
59(a)     (2).) 

Defendant  respectfully  shows  to  the  Court : 

The  Issues  in  Chief. 

The  chief  issues  raised  by  the  pleadings  in  this 
estate  tax  case  are : 

1st.  Whether  more  than  half  of  the  1935 
assets  of  the  spouses'  joint  tenancy  Rotary  Jar 
business  '^originally  belonged"  to  the  surviv- 
ing husband,  and 

2d.  If  so,  whether  with  business  services,  or 
[63]  otherwise,  decedent  paid  for  all  or  a  por- 
tion of  her  joint  half  any  consideration  in 
money  or  money's  worth. 

The   fact   that   such   assets   were   owned   by   the 
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spouses  at  the  time  of  the  wife's  death  as  joint 
tenants  raised  the  question  as  stated  above.  (Sec. 
302(e),  Revenue  Act  of  1926,  as  amended  in  1934.) 

There  was  thus  cast  upon  the  plaintiff  the  diffi- 
cult burden  of  establishing  by  clear  and  convinc- 
ing evidence  (in  order  to  bring  himself  within  a 
statutory  exception  to  the  general  rule)  either  (1st) 
that  none  of  the  assets  of  the  joint  tenancy  busi- 
ness ^^ originally  belonged"  to  the  decedent  wife,  on 
(2d)  that  her  joint  interest  was  acquired  from  her 
husband  for  less  than  an  adequate  and  full  consid- 
eration in  money  or  money's  worth,  and  the  extent, 
if  any,  of  such  inadequacy. 

The  trial  court  has  found,  as  alleged  by  plaintiff 
(Complaint,  Par.  XII,  p.  6,  lines  23  and  24),  that 
each  and  every  asset  belonging  to  the  liusiness  in 
1935  (the  date  of  death),  both  tangible  and  intan- 
gible, was  originally  California  community  prop- 
erty of  the  type  acquired  before  1927;  that  it, 
therefore,  ^* originally  belonged"  to  the  husband  to 
the  extent  of  100%  thereof;  that  no  part  or  portion 
of  any  of  such  assets  ever  ^* originally  belonged"  to 
the  wife;  and  that  no  part  or  portion  of  decedent's 
1935  joint  tenancy  interest  was  acquired  by  her  for 
*'a  valuable  or  adequate  consideration";  that  is,  that 
the  promised  services  contributed  to  the  business  by 
the  wife  were  either  valueless  or  were  pure  gifts  by 
her  to  her  husband. 

Defendant  admitted  that  the  written  agreement 
of  1928  transformed  the  assets  of  said  business  into 
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joint  tenancy  property  (Answer,  Par.  XII,  p.  2, 
line  11),  but  (1st),  expressly  denied  that  such  as- 
sets, prior  to  the  1928  agreement,  were  community 
property  (idem..  Par.  XII,  p.  2,  lines  12  and  13), 
and  (2d),  expressly  denied  that  the  wife's  half  was 
not  originally  acquired  by  her  for  a  valuable  and/or 
adequate  consideration  (idem.,  lines  18  and  19).  [64] 

The  identical  issue  was  raised  by  Paragraphs 
XIII  (d)  of  the  Complaint  and  Answer. 

In  his  opening  and  closing  briefs,  plaintiff  relied 
exclusively  upon  the  contention  that  each  asset  of 
the  business,  at  the  time  of  death  (1935),  was 
through  all  its  transmutations  clearly  traceable  to 
old-type  community  property.  Defendant's  chief 
contention  was  that  plaintiff  had  not  clearly  estab- 
lished that  the  1935  assets  of  the  business  were  not 
traceable  to  an  original  co-ownership  by  the  spouses 
either  as  partners,  joint  adventurers,  tenants  in 
common  or  joint  tenants.  (See,  for  example,  De- 
fendant's Brief,  p.  27,  lines  15-17;  p.  10,  lines  4-24; 
p.  12,  lines  25-32;  p.  13,  lines  6-8;  p.  15,  lines  10-13, 
and  lines  21-32;  p.  17,  line  12,  and  lines  15-25;  and 
p.  21,  line  7  to  p.  23,  line  11.) 

Error  No.  1. 

Insofar  as  concerns  the  ultimate  question  of 
*^ original"  co-ownership,  the  Court  has  erroneously 
held  (Finding  IV,  p.  4,  lines  5-7)  that  under  the 
record  at  hand  the  plaintiff,  by  clear  and  convinc- 
ing evidence,  traced  each  of  the  1935  assets  of  the 
business  back  to  old-type  community  property. 

Were  the  record  silent  concerning  the  conduct. 
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declarations  and  unusual  agreements  of  the  spouses, 
prior  to  the  written  joint  tenancy  contract  of  Janu- 
ary 3,  1928  (Plaintiff's  Ex.  9),  such  decision  of  the 
Court  might  be  justified.  Agreements  are  not  neces- 
sary to  the  creation  of  community  property.  Like 
dower,  it  is  a  creature  of  law  and  is  seldom  founded 
on  contract.  Plaintiff  does  not  contend  that  any 
community  property  here  resulted  from  an  agree- 
ment, and  we  have  in  this  case  no  evidence  whatever 
of  a  ^* community  property"  agreement.  Hence,  the 
Court's  finding  that  100%  of  the  joint  tenancy  prop- 
erty was  clearly  traced  to  old-type  community  prop- 
erty cannot  stand  without  first  finding  that  the  writ- 
ten joint  tenancy  agreement  of  1928  was  not  only 
the  first,  but  was  the  only,  agreement  respecting 
[65]  propert}^  or  earnings  ever  entered  into  by  the 
spouses. 

In  the  face  of  the  uncontradicted  testimony  of 
the  plaintiff  and  the  numerous  uncontradicted  oral 
and  written  admissions  and  declarations  of  both 
spouses  concerning  ^^co-ownership"  (Azevedo  v.  Se- 
queira,  132  C.  A.  439,  22  P.  (2)  745)  and  the  actual 
existence  of  a  '^co-ownership"  agreement  dating 
from  the  time  of  their  marriage,  it  is  difficult  to 
see  how  the  Court's  contrary  finding  can  stand. 
The  overwhelming  and  uncontradicted  evidence  to 
which  we  refer  is  summarized  on  pp.  11  to  23  of 
defendant's  brief  and  need  not  be  here  repeated. 
Suffice  to  say  that  it  establishes  beyond  question 
that  the  spouses  entered  into  an  oral  property  and 
earnings    '^ co-ownership"    contract    of    some    type 
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shortly  after  the  1908  marriage,  and  that  it,  or  some 
other  type  of  ^^co-ownership"  relationship,  contin- 
ued in  force  until  the  wife's  death. 

The  agreement  or  agreements  necessarily  created 
either  joint  business  ventures  or  business  partner- 
ships or  both;  relationships  which  were  then  en- 
tirely foreign  to  most  marriages.  The  uncontra- 
dicted evidence  of  conduct  throughout  marriage 
likewise  shows  that  each  spouse  contributed  per- 
sonal services  to  their  joint  enterprises,  and  that  all 
assets  thereof  and  income  therefrom  were  owned  by 
them  in  equal  proportions. 

Such  evidence  does  not  support  a  finding  of  nor- 
mal, sole  ownership  by  a  California  husband  of 
old-type  community  property,  a  type  of  property 
relationship  which  arises  without  agreement  and 
without  the  actual  performance  of  even  one  house- 
hold duty  by  the  wife. 

Error  No.  2. 

The  second  set  of  erroneous  findings  are  to  the 
effect  that  none  of  the  decedent's  1935  joint  tenancy 
interest  in  the  several  assets  of  the  jar  business 
was  acquired  by  her  for  an  adequate  or  full  con- 
sideration in  money  or  money's  worth;  that  is,  that 
she  received  her  interest  as  a  pure  ^^gift"  from 
her  husband.  (Finding  IV,  p.  4,  lines  [66]  15-17; 
and  Finding  VI,  p.  5,  lines  26-31.) 

There  is  no  evidence  to  support  such  findings. 
Without  contradiction  the  record  establishes  the  ex- 
tra-marital business  activities  of  the  wife  during 
the  six  years  between  1909  and  1915.    (Defendant's 
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Brief,  p.  13,  lines  14-28.)  The  earnings  of  each 
spouse  on  the  Brae  Lease  were  placed  in  a  single 
joint  account;  ^'a  50-50  split"  was  made  pursuant 
to  an  agreement  between  the  spouses,  which  agree- 
ment was  the  same  as  the  partnership  or  joint-ad- 
venture agreement  of  1923.  (Tr.  pp.  31-33.)  In 
1923  the  wife's  one-half  share  of  this  joint  account 
exceeded  $3,000.00  (Tr.,  p.  17),  and  a  portion  of  it 
was  then  invested  in  the  infant  Rotary  Jar  busi- 
ness. (Defendant's  Ex.  16,  pp.  8,  35,  37,  51  and  71.) 
Later  and  during  the  last  twelve  years  of  her  life 
(1923-1935)  decedent  worked  full  time  in  the  Ro- 
tary Jar  business,  not  for  pleasure  or  as  a  gift  to 
her  husband,  but  pursuant  to  a  contract  with  him 
relating  ^Ho  the  marketing,  sale  and  ownership  of 
this  patent  ...  it  was  decided"  that  the  husband 
would  do  the  field  work  and  '^she  would  do  the 
office  work",  and  profits,  if  any,  would  be  divided 
between  them.  (Defendant's  Ex.  16,  p.  11.)  The 
husband  needed  a  business  partner  (idem.,  p.  15), 
not  a  mere  housewife.  The  agreement  related  *Ho 
all  the  rights"  then  owned  and  **all  the  rights" 
which  might  be  thereafter  acquired  *4n  the  patent, 
or  to  the  patent,  or  to  the  rights".  (Idem.,  pp. 
43-44.)  The  agreement  related  '^to  what  rights" 
each  spouse  should  have.  Each  was  ^^to  take  a 
share  alike,  fifty-fifty".  (Idem.,  pp.  53-54.)  Under 
the  agreement  both  were  to  *^work  in  the  business" 
and  in  consideration  thereof  the  wife  was  to  receive 
an  **  interest  in  one-half  of  property  and  income 
.  .  .   ".    (Defendant's  Exs.  19,  20,  21;  and  14-(b), 
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15,  17  and  18.)    The  foregoing  evidence  is  uncon- 
tradicted. 

Some  of  the  valuable  services  rendered  the  jar 
business  by  the  v^ife  over  the  12-year  period  are 
listed  in  defendant's  brief,  p.  18,  lines  11  to  24,  and 
p.  19,  line  8  to  p.  20,  line  12.  Such  are  not  the  do- 
mestic services  for  which  California  wives  were,  in 
theory,  rewarded  [67]  with  expectant  interests  in 
old-type  community  property.  Mrs.  Kammerdiner 's 
services  were  extraordinary,  were  of  actual  value 
to  the  business,  and  were  rendered  unquestionably 
pursuant  to  an  express  contract  with  her  husband. 
Since  they  were  not  *  domestic  services  which  are 
incidental  to  the  marital  status",  the  plaintiff's 
agreement  to  compensate  his  wife  therefor  is  not 
void  as  against  public  policy.  Moore  v.  Crandall 
(CCA.  9th),  205  Fed.  689,  construing  the  Califor- 
nia law;  and  Re  Cox  (D.C),  199  Fed.  952,  which 
arose  in  New  Mexico.  Cf.  Brooks  v.  Brooks  (CaL 
App.  ..  1941),  48  A.  C  A.  397  (2b),  399,  119  P. 
(2)   970   (3),  972.) 

^^The  services  of  a  wife  may  be  recognized  as 
a  consideration  (within  the  meaning  of  Sec.  302  (e) 
of  the  1926  Act)  where  there  is  an  understanding 
between  husband  and  wife  that  they  should  be  a 
partial  contribution  to  her  equal  share  in  all  prop- 
erty acquired." 

Randolph   E.    Paul    (1942),   Federal    Estate 
&  Gift  Taxation,  Vol.  1,  p.  405. 

Let  us  now  assume  that  the  oral  Rotary  Jar  busi- 
ness agreement  of  1923   created  between  plaintiff 
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and  his  wife  the  relationship  of  employer  and  em- 
ployee, respectively,  instead  of  that  of  partners  or 
joint  adventurers;  and  that  decedent's  joint  ten- 
ancy interest  was  received  as  mere  compensation 
for  services  rendered  by  her  pursuant  to  such  con- 
tract of  employment.  Upon  the  record,  this  assump- 
tion is  the  most  favorable  to  the  plaintiff.  Can  it  be 
reasonably  said  that  such  compensation  was  paid  to 
her  without  a  valuable  consideration?  The  answer 
to  this  question  may  also  be  found  in  Moore  v. 
Crandall,  In  re  Cox,  and  Brooks  v.  Brooks,  cited 
supra. 

Whether  the  1923  agreement  created  the  relation- 
ship of  joint  adventurers,  partners,  or  employer  and 
employee,  it  admittedly  required  the  contribution 
of  valuable  services  by  the  wife,  which  services 
were  actually  rendered,  and  for  which  services,  pur- 
suant to  the  same  contract,  decedent  was  rewarded 
with  her  ultimate  joint  tenancy  half  interest.  The 
value  of  such  interest  was  therefore  includable  [68] 
in  her  gross  estate. 

Randolph  E.  Paul,  supra; 

Richardson  v.  Helvering   (App.   D.   C),  80 
F.  (2d)  548;  and 

Estate  of  Lester  L.  Fletcher  (1941),  44  B.T. 
A.  429,  No.  70. 

There  is  no  evidence,  substantial  or  otherwise,  to 
support  the  finding  that  the  whole  of  decedent's 
1935  joint  tenancy  interest  in  the  business  was  re- 
ceived from  plaintiff  ^*by  gift".    (Finding  VI,  p. 
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5,  lines  28-30.)    In  fact,  the  evidence  is  directly  to 
the  contrary. 

The  trial  court's  implied  finding  that  none  of  the 
1935  assets  of  the  Rotary  Jar  business  was  attribu- 
table to  the  valuable  services  of  the  decedent  is  just 
as  clearly  erroneous  as  is  its  implied  finding  that 
all  of  such  1935  assets,  including  good  will,  were  at- 
tributable solely  to  the  husband's  services  and/or 
the  basic  patent. 

In  this  latter  connection  it  is  to  be  borne  in  mind 
that  the  patent  rights  were  used  by  the  business 
enterprise,  and  by  no  one  else,  continuously  from 
1923  until  the  wife's  death  in  1935,  pursuant  to  an 
express  agreement  to  that  effect.  The  firm  there- 
fore was  at  all  times  the  equitable  or  beneficial 
owner  of  all  such  rights.  While  the  legal  title  to 
the  patent  stood  in  plaintiff's  name,  he  held  such 
title  in  trust  for  the  enterprise  or  firm,  which  firm 
or  enterprise  was  at  all  times  the  real  owner. 
Hill  V.  Miller,  78  Cal.  149,  20  P.  304. 

This  rule  applies  to  all  property,  real  or  per- 
sonal, used  by  a  partnership. 

Bastjan  v.  Bastjan  (1932),  215  Cal.  662,  12 

P.(2)   627(4),  629; 
Perelli-Minetti  v.  Lawson,  205  Cal.  642,  272 
P.  573;  and 

Lamb  v.  Hall,  147  Cal.  37,  81  P.  286.  [69] 

But  even  had  plaintiff  been  at  all  times  the  sole 
owner  of  the  patent  and  patent  rights,  it  must  also 
be  borne  in  mind  that  the  value  of  these  patent 
rights  was  purely  speculative  until  1924  after  nearly 
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a  j^ear's  contracted  services  had  been  expended  by 
the  two  spouses  in  commercially  exploiting  them 
(Tr.  pp.  19,  46  and  47),  and  that  some  $85,000  of 
the  admittedly  co-owned  joint-tenancy,  tenancy  in 
common  or  partnership  income  was  invested  in  pro- 
tective patents  prior  to  the  wife's  death.  (Tr.,  p. 
82,  line  20  to  p.  85,  line  25.)  It  would  be  wholly  un- 
reasonable to  say  that  the  subsequent  great  value  of 
the  firm's  rights  under  the  patent  and  the  later  sub- 
stantial profits  of  the  business  were,  to  the  extent  of 
100%,  attributable  solely  to  the  original  basic  patent, 
and  that  no  proportion  whatever  thereof  can  be  at- 
tributed to  the  services  of,  and  the  management  of 
the  business  by,  the  wife. 

Noteworthy  also  is  the  fact  that  the  plaintiff 
made  no  effort  whatever  to  establish  the  proportion 
of  the  1935  values  which  was  attributable  to  original 
capital  and  the  proportion  thereof  attributable  to 
services. 

Since  the  taxpayer  failed  to  present  any  evidence 
tending  to  prove  the  valuelessness  of  the  wife's 
promised  business  services,  there  is  nothing  to  sup- 
port the  trial  court's  implied  findings  to  the  effect 
that  such  services  had  no  value  or  that  they  were  a 
gift  to  her  husband.  (Cf.  Rogan  v.  Riggle  (1942- 
C.C.A.  9th),  182  F.(2d)  118  (3),  120.) 

Error  No.  3. 

There  is  no  evidence  to  support  the  finding  to 
the  effect  that  the  patent  rights  were  owned  by 
plaintiff  only,  to  the  effect  that  the  patents  secured 
to  him  the  sole  right  to  manufacture  said  rotary 


James  A.  Kammer diner  79 

jars,  and  to  tlie  effect  that  the  patents  or  rights 
thereunder  were  not  assets  of  the  rotary  jar  busi- 
ness.   (Finding  V  (b),  p.  4,  lines  29-32.)  [70] 

Error  No.  4. 

There  is  no  evidence  to  support  the  trial  court's 
Findings  IX,  X,  XII  and  XIII. 

Error  No.  5. 

There  is  no  evidence  to  support  the  trial  court's 
Findings  XV  and  XVII. 

Error  No.  6. 

Conclusion  I  is  incomplete,  since  it  fails  to  spe- 
cify the  date  that  the  spouses  commenced  to  own 
the  jar  business  and  the  assets  and  income  thereof 
as  joint  tenants.  Such  date  is  essential  to  the 
Court's  decision  and  should  be  expressly  found. 

Error  No.  7. 

Conclusions  II  and  III  are  not  supported  by  the 
findings,  by  the  evidence,  or  by  the  law. 

Error  No.  8. 

In  his  Third  Defense  to  plaintiff's  complaint,  de- 
fendant, on  pages  5  and  6  of  his  answer,  affirma- 
tively alleged  that  the  following  issues  of  fact  were 
involved,  and  were  tried  and  decided  by  the  Board 
of  Tax  Appeals,  in  the  case  of  J.  Karomerdiner  v. 
Commissioner,  25  B.T.A.  495,  to  wit: 

1st.  Whether  in  the  year  1925  the  property  and 
income  of  the  Rotary  Jar  business  was  community 
property. 

2d.  Whether  in  the  year  1925  plaintiff  was  the 
sole  owner  of  the  patent,  the  Rotary  Jar  business 
and  its  income ; 
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3d.  Whether  in  the  year  1925  an  undivided  one- 
half  of  such  patent,  business  and  income  belonged 
to  his  wife ; 

4th.  Whether  in  said  year  the  assets  and  income 
of  said  business  were  owned  by  plaintiff  and  his 
wife  as  equal  partners;  and  [71} 

5th.  Whether  in  said  year  one-half  thereof  be- 
longed to  the  decedent  wife. 

In  response  to  such  allegations  (issues  in  this 
case)  the  trial  court  has  made  no  findings  or  con- 
clusions whatever. 

Since  they  are  the  most  material  facts  alleged 
by  defendant  in  support  of  his  defense  of  res  ad  ju- 
dicata, defendant  feels  that  he  is  entitled  to  spe- 
cific findings  thereon,  and  respectfully  requests  that 
they,  whether  affirmative  or  negative,  be  made  by 
the  Court  at  this  time. 
Error  No.  9. 

The  issues  of  fact  and  law,  set  forth  below,  are 
vital  and  material  in  this  case  and  have  been  raised 
and  presented  to  the  trial  court  for  decision.  The 
Findings  and  Conclusions  are  silent  in  respect  of 
these  issues.  In  the  event  of  appeal,  a  reviewing 
court  would  find  it  most  difficult  to  determine  the 
many  and  complicated  reasons  and  grounds  upon 
which  the  judgment  may  have  been  based.  For 
these  reasons,  and  because  the  defendant  is  entitled 
to  express  findings  and  conclusions  in  response  to 
such  issues  (Rule  52(a)),  it  is  respectfully  re- 
quested that  the  trial  court  now  expressly  make 
special  findings  or  conclusions,  either  affirmative  or 
negative,  upon  the  following  questions,  to  wit: 
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(a)  Whether  the  personal  services  contributed 
by  the  wife  to  the  jar  business  were  valueless. 

(b)  Whether  the  wife  contributed  her  services 
to  the  jar  business  pursuant  to  an  understanding 
or  agreement  with  her  husband,  and,  if  so,  a  finding 
as  to  the  terms  of  such  understanding  or  agree- 
ment. 

(c)  Whether  the  services  contributed  by  the  wife 
to  the  business  were,  in  fact,  a  gift  to  her  husband. 

(d)  Whether  such  services  were  domestic  and 
** incidental  to  the  [72]  marital  status". 

(e)  A  conclusion  as  to  whether  ^^the  decedent 
(wife)  contributed  toward  the  acquisition  of"  her 
1935  joint  tenancy  interest  in  the  business,  within 
the  meaning  of  Art.  22  of  Regulations  80  (1934 
Ed.). 

(f)  A  conclusion  as  to  whether  the  outlay  by 
the  spouses  of  some  $85,000  of  joint  tenancy  funds 
for  protective  patents  constituted  ''an  outlay  of 
funds,  which,  in  the  first  instance,  were  decedent's 
own",  within  the  meaning  of  Art.  23  of  Regula- 
tions 80   (1934  Ed.). 

(g)  A  conclusion  as  to  whether  the  decedent 
(wife)  ''furnished  a  part  only  of  the  purchase 
price"  in  the  acquisition  of  any  of  the  assets  of  the 
joint  tenancy  business,  within  the  meaning  of  Art. 
23(b)  of  Regulations  80  (1934  Ed.),  and,  if  so,  a 
finding  specifying  the  particular  assets  in  the  pur- 
chase of  which  she  furnished  a  part  of  the  purchase 
price  and  the  exact  proportion  thereof  furnished 
by  her. 
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Defendant  moves  that  an  order  be  entered  herein 
grantmg  the  defendant  a  new  trial  because  of  the 
errors  specified  above.  Defendant  further  moves 
that  the  findings  and  conclusions  of  the  Court  be 
now  amended,  for  the  reasons  and  in  the  particu- 
lars above  set  forth,  and  that  the  Court  now  make 
additional  findings  and  conclusions  requested  supra 
upon  the  foregoing  issues  of  law  and  fact. 

This  motion  will  be  made  upon  the  pleadings,  Re- 
porter's Transcript,  exhibits,  briefs,  and  the  Find- 
ings and  Conclusions,  on  file  in  this  case,  and  upon 
the  foregoing  points  and  authorities. 

Dated:  July  22,  1942. 

WM.  FLEET  PALMER, 

United  States  Attorney. 
E.  H.  MITCHELL, 

Assistant   United    States   At- 
torney. 
By  E.  H.  MITCHELL, 

Assistant   United    States   At- 
torney, 

Attorneys  for  Defendant. 

[Endorsed] :  Filed  Jul.  22,  1942.  [73] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  HEARING 

To:  James  A.  Kammerdiner,  Plaintiff,  and  Claude 
I.  Parker,  Ralph  W.  Smith,  W.  H.  Gentry  and 
J.  Everett  Blum,  His  Attorneys : 

You  and  Each  of  You  Will  Please  Take  Notice 
that  the  defendant  will  call  for  hearing  his  Motion 
for  New  Trial  and  to  Amend  and  Add  Findings 
and  Conclusions  under  Rules  52(b)  and  59(a)(2)  at 
10:00  o'clock,  A.  M.,  on  Monday,  the  3d  day  of  Au- 
gust, 1942,  or  as  soon  thereafter  as  counsel  can  be 
heard,  in  Courtroom  No.  5,  before  the  Honorable 
Leon  R.  Yankwich,  in  the  Post  Office  and  Court 
House  Building  on  Spring  and  Temple  Streets  in 
the  City  of  Los  Angeles,  [74]  California. 

Dated :  July  22,  1942. 

WM.  FLEET  PALMER, 

United  States  Attorney. 
E.  H.  MITCHELL, 

Assistant   United    States   At- 
torney. 
By  E.  H.  MITCHELL, 

Assistant   United    States   At- 
torney, 

Attorneys  for  Defendant. 
[Endorsed] :  Filed  Jul.  22,  1942.  [75] 
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At  a  stated  term,  to  wit:  The  February  Term, 
A.  D.  1942,  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central  Di- 
vision of  the  Southern  District  of  California,  held 
at  the  Court  Room  thereof,  in  the  City  of  Los  An- 
geles on  Wednesday  the  5th  day  of  August  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and 
forty-two. 

Present : 

The    Honorable:    Leon    R.    Yankwich,    District 
Judge. 
[Title  of  Cause.] 

This  cause  now  coming  before  the  Court,  it  is 
ordered  that  motion  for  a  new  trial,  heretofore  sub- 
mitted, be,  and  it  hereby  is,  denied,  and  that  the  mo- 
tion of  the  defendant  to  amend  and  add  findings  and 
conclusions  be,  and  it  hereby  is,  denied.  [76] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To:  James  A.  Kammerdiner,  PlaintifE,  and  Claude 
I.  Parker,  Ralph  W.  Smith,  W.  H.  Gentry  and 
J.  Everett  Blum,  His  Attorneys: 

Notice  is  Hereby  Given  that  Nat  Rogan,  as  Col- 
lector of  Internal  Revenue  for  the  Sixth  Collec- 
tion District  of  California,  the  Defendant  above 
named,  hereby  appeals  to  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  from  the  final  judg- 
ment entered  in  this  action  on  July  15,  1942. 
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Dated:  October  20,  1942. 

LEO  V.  SILVERSTEIN, 

United  States  Attorney. 
E.  H.  MITCHELL, 

Assistant   United    States   At- 
torney. 
By  E.  H.  MITCHELL, 

Attorneys  for  Defendant-Ap- 
pellant. 

[Endorsed]:    Piled  and  mid.  copy  to  attys.  for 
plf.  Oct.  20,  1942.  [77] 
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ORDER  EXTENDING  TIME  TO  DOCKET 
CAUSE  ON  APPEAL. 

Upon  motion  of  Defendant-Appellant,  and  good 
cause  appearing  therefor : 

It  Is  Hereby  Ordered  that  the  time  within  which 
to  file  the  record  and  docket  the  above-entitled  cause 
in  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  be,  and  the  same  hereby  is,  ex- 
tended to  and  including  the  17th  day  of  January, 
1943. 

Dated  this  25th  day  of  November,  1942. 
LEON  R.  YANKWICH, 

United  States  District  Judge. 

[Endorsed] :  Piled  Nov.  25,  1942.  [78] 
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[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  DOCKET 
CAUSE  ON  APPEAL 

Upon  motion  of  Defendant-Appellant,  and  good 
cause  appearing  therefor: 

It  Is  Hereby  Ordered  that  the  time  within  which 
to  file  the  record  and  docket  the  above-entitled 
cause  in  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  be,  and  the  same  hereby  is, 
extended  to  and  including  the  18th  day  of  January, 
1943. 

Dated  this  12th  day  of  January,  1943. 
LEON  R.  YANKWICH, 

United  States  District  Judge. 

[Endorsed] :  Filed  Jan.  12,  1943.  [79] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  RE   RECORD  ON  APPEAL 

Whereas,  the  defendant  in  the  above-entitled  ac- 
tion has  taken  an  appeal  from  the  judgment  in 
this  case  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  and  the  record  therein 
consists,  among  other  things,  of  55  written  exhibits 
that  were  introduced  in  evidence  by  the  parties ;  and 

Whereas,  it  is  the  desire  of  the  parties  hereto,  in 
order  to  save  the  time,  labor  and  expense  of  mak- 
ing photostatic  copies,  to  facilitate  printing  and  to 
permit  inspection  by  the  Appellate   Court  of  the 
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originals,  that  said  original  documents  be  sent  to 
the  said  Court  in  lieu  of  copies; 

Now,  Therefore,  It  Is  Hereby  Stipulated  and 
Agreed,  by  and  between  the  parties,  through  their 
respective  counsel  undersigned,  that  the  originals  of 
all  plaintiff's  Exhibits,  and  defendant's  Exhibits 
Nos.  1  to  36,  inclusive,  be  sent  to  the  Appellate  Court 
in  lieu  of  copies.  [80] 

Dated:  January  13,  1943. 

LEO  V.  SILVERSTEIN, 

United  States  Attorney. 
E.  H.  MITCHELL, 

Assistant   United   States   At- 
torney. 
By  E.  H.  MITCHELL, 

Attorneys  for  Defendant-Ap- 
pellant. 
CLAUDE  I.  PARKER, 
RALPH  W.  SMITH, 
JOHN  MOORE  ROBINSON, 
By  RALPH  W.  SMITH, 

Attorneys    for    Plaintiff-Ap- 
pellee. 

It  is  so  ordered  this  14th  day  of  January,  1943. 
LEON  R.  YANKWICH, 

Judge  of  the  District  Court. 

[Endorsed] :  Piled  Jan.  14,  1943.  [81] 
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[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  DESIGNATION  OF  CON- 
TENTS OF  RECORD  ON  APPEAL 

Defendant  and  appellant  requests  that  the  com- 
plete record  and  all  the  proceedings  and  evidence 
in  the  above-entitled  action  be  incorporated  in  the 
record  on  appeal,  including  the  following: — 

1.  Plaintiff's  complaint. 

2.  Defendant's  answer. 

3.  Reporter's  transcript  of  proceedings  of  De- 
cember 29,  1941. 

4.  All  of  the  Plaintiff's  Exhibits  numbered  1 
to  18,  inclusive. 

5.  All  of  the  Defendant's  Exhibits  numbered  1 
to  37,  inclusive. 

6.  The  trial  court's  minute  order  of  February 
28,  1942,  ordering  findings,  conclusion  and  judgment 
in  favor  of  the  plaintiff. 

7.  Findings  of  fact  and  conclusions  of  law,  dated 
and  filed  July  15,  1942. 

8.  Judgment  dated  and  entered  July  15,  1942. 

[82] 

9.  Defendant's  motion  for  new  trial  and  to 
amend  and  add  findings  and  conclusions,  dated  and 
filed  July  22,  1942. 

10.  Notice  of  hearing  said  motion  (No.  9  above), 
dated  and  filed  July  22,  1942. 

11.  Minute  order  of  Judge  Yankwich,  dated 
and  entered  August  5,  1942,  denying  defendant's 
said  motion.  No.  9  above. 
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12.  Notice  of  appeal  by  defendant,  dated  and 
filed  October  20,  1942. 

13.  Order  extending  time  to  docket  cause  on  ap- 
peal, dated  and  filed  November  25,  1942. 

14.  Order  extending  time  to  January  18,  1943, 
to  docket  cause  on  appeal,  dated  and  filed  January 
12,  1943. 

15.  This  designation  of  portions  of  the  record  to 
be  contained  in  the  record  on  appeal. 

Dated:  January  12,  1943. 

LEO  V.  SILVERSTEIN, 

United  States  Attorney. 
E.  H.  MITCHELL, 

Assistant   United   States   At- 
torney. 
By  E.  H.  MITCHELL, 

Attorneys  for  Defendant-Ap- 
pellant. 

[Endorsed] :  Filed  Jan.  12,  1943.  [83] 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  do  hereby  certify  the  foregoing  pages, 
numbered  from  1  to  83,  inclusive,  contain  full,  true 
and  correct  copies  of  Complaint;  Answer;  Minute 
Order  of  February  28,  1942 ;  Findings  of  Fact  and 
Conclusions  of  Law;  Judgment;  Defendant's  Mo- 
tion for  New  Trial  and  to  Amend  and  Add  Find- 
ings and  Conclusions;  Notice  of  Hearing;  Minute 
Order  of  August  5,  1942;  Notice  of  Appeal;  two 
Orders  Extending  Time  to  Docket  Cause  on  Ap- 
peal; Stipulation  re  Record  on  Appeal;  and  Des- 
ignation of  Contents  of  Record  on  Appeal,  which 
together  with  Reporter's  Transcript  of  Testimony 
and  original  exhibits  transmitted  herewith,  consti- 
tute the  record  on  appeal  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit. 

Witness  my  hand  and  the  Seal  of  the  District 
Court  of  the  United  States  for  the  Southern  Dis- 
trict of  California,  this  16  day  of  January,  A.  D. 
1943. 

(Seal)  EDMUND  L.  SMITH, 

Clerk. 
By  THEODORE  HOCKE, 

Deputy  Clerk. 
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[Title  of  District  Court  and  Cause.] 

TRANSCRIPT  OP  PROCEEDINGS 

Los  Angeles,  California 

Monday,  December  29,  1941 

10:00  o'clock  a.  m.  [2^] 

The  Court:     All  right.  Proceed. 

What  is  the  entire  amount  involved,  or  has  it 
been  computed? 

Mr.  Smith:     $22,090.65. 

If  your  Honor  please,  it  appears  from  the  answer 
that  the  Exhibits  to  our  complaint  are  admitted, 
and  we  therefore  offer  this  in  evidence. 

Mr.  Mitchell:  We  admit  that  they  are  correct 
copies. 

The  Court:  You  had  better  take  them  one  by 
one. 

Mr.   Smith:     We  will  offer  them  in  evidence. 

The  Court :  Perhaps  the  Government  has  photo- 
static copies  of  those  things. 

Mr.  Mitchell:  No,  your  Honor.  I  may  have  one 
of  them. 

The  Court:     Let's  take  them  one  by  one. 

Mr.  Smith:     We  will  offer  now  our  Exhibit  A. 

Mr.  Mitchell:  Just  a  moment.  Let  me  refresh 
my  memory. 

The  Court:  Exhibit  A  is  the  letter  from  the 
Treasury  Department  dated  January  18th,  1937. 

Mr.  Mitchell:  No  objection.  That  is  a  correct 
copy. 


*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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The  Court:     Exhibit  A  of  the  complaint  is  re- 
ceived by  reference  as  Plaintiff's  Exhibit  1. 

(The  document  referred  to  was  received  by 
reference  as  ^^Plaintiff's  Exhibit  No.  1".) 

[Plaintiff's  Exhibit  No.  1  is  set  out  as  Ex- 
hibit A  of  the  complaint,  on  page  12  of  this 
record.] 

Mr.  Smith:     Next  we  will  offer,  if  your  Honor 
please,  [7]  our  Exhibit  B. 

The  Court :     Exhibit  B  is  also  from  the  Treasury 
Department,  Office  of  the  Commissioner  of  Internal 
Revenue,  and  is  dated  November  10th,  1937. 
The  Clerk:     Plaintiff's  2. 
Mr.  Mitchell:     No  objection. 
The  Court:     It  will  be  received  as  Plaintiff's  2. 
(The  document  referred  to  was  received  in 
evidence     and     marked     '^Plaintiff's     Exhibit 
No.  2.") 

[Plaintiff's  Exhibit  No.  2  is  set  out  as  Ex- 
hibit B  of  the  complaint,  on  page  17  of  this 
record.] 

The  Court:     Exhibit  C  is  received  as  Plaintiff's 
3,  the  letter  of  January  26th,  1938. 
Mr.  Mitchell:     No  objection. 

(The  document  referred  to  was  received  in 
evidence  and  marked  '^Plaintiff's  Exhibit 
No.  3.") 

[Plaintiff's  Exhibit  No.  3  is  sot  out  as  Ex- 
hibit C  of  the  complaint,  on  page  20  of  this 
record.] 
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Mr.  Smith:     We  offer  Exhibit  D  as  our  next. 

The  Court:    Exhibit  D  will  be  Plaintiff's  4. 

Mr.  Mitchell:     No  objection. 

The  Court:     It  is  the  letter  of  March  18th,  1938. 
(The  document  referred  to  was  received  in 
evidence     and     marked     *^  Plaintiff's     Exhibit 
No.  4.") 

[Plaintiff's  Exhibit  No.  4  is  set  out  as  Ex- 
hibit D  of  the  complaint,  on  page  23  of  this 
record.] 

Mr.  Smith:     Exhibit  E. 

The  Court :     Exhibit  E  is  5,  and  is  a  letter  dated 
April  26th,  1939. 
Mr.  Mitchell:     No  objection. 

(The  document  referred  to  was  received  in 
evidence  and  marked  ^^Plaintiff's  Exhibit 
No.  5.")  [8] 

[Plaintiff's  Exhibit  No.  5  is  set  out  as  Ex- 
hibit E  of  the  complaint,  on  page  24  of  this 
record.] 

The  Court:     Exhibit  P  is  dated  March  31,  1939. 
It  will  be  received  as  6. 

Mr.  Smith:     May  31,  is  it  not? 

The  Court :     May  31,  1939,  that  is  right. 

Mr.  Mitchell:     No  objection. 

(The  document  referred  to  was  received  in 
evidence  and  marked  '^Plaintiff's  Exhibit 
No.  6.") 

[Plaintiff's  Exhibit  No.  6  is  set  out  as  Ex- 
hibit F  of  the  complaint,  on  page  25  of  this 
record.] 
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The  Court :  Exhibit  G  is  the  amended  claim  and 
substitution  of  former  claim  filed  as  of  the  7th  day 
of  July,  1939. 

Mr.  Mtichell:  No  objection  to  the  introduction 
of  that,  your  Honor.  However,  naturally  the  Gov- 
ernment doesn't  agree  to  the  contentions  made  in 
the  refund  claim. 

The  Court:  Well,  that  is  to  show  that  a  dispute 
existed  between  the  claimant  and  the  taxing  power. 
Mr.  Mitchell :  That  is  true,  your  Honor. 
The  Court :  And  that  the  very  controversy  which 
is  brought  into  court  was  before  them.  Otherwise, 
we  have  no  jurisdiction.  They  have  to  show  that 
they  laid  this  very  claim  before  the  Commissioner. 

Exhibit  G  is 

The  Clerk    (Interrupting) :     G  is  7,  your  Honor. 
The  Court :     Yes.  It  will  be  received. 

(The  document  referred  to  was  received  in 
evidence  and  marked  '^Plaintiff's  Exhibit 
No.  7.'') 

[Plaintiff's  Exhibit  No.  7  is  set  out  as  Ex- 
hibit G  of  the  complaint,  on  page  27  of  this 
record.] 

The  Court:  Exhibit  E  contains  the  amended 
claim  and  [9]  the  arguments  in  support  of  it,  con- 
.dsting  of  some  15  typewritten  pages. 

The  Clerk :     That  is  still  part  of  G. 

The  Court:  G  consists  of  an  amended  claim 
written  on  the  regular  printed  form,  plus  the  argu- 
ment in  support  of  it,  which  begins  on  page  2. 

Mr.   Mitchell:     I  might  make  the  record  clear. 
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The  Government  does  not  stipulate  to  the  genuine- 
ness of  Exhibit  A  attached  to  the  refund  claim, 
page  36. 

The  Court:  All  right.  Well,  you  may  stipulate 
that  the  document,  as  in  this  wording,  was  filed  with 
the  Commissioner. 

Mr.  Mitchell:     We  so  stipulate. 

The  Court :     All  right.  I  see.  Exhibit  H [10] 

Mr.  Smith  (Interrupting)  :  That  is  the  letter 
of  rejection  of  the  claim. 

The  Court:  Letter  of  the  final  rejection  of  the 
claim,  dated  February  2,  1940. 

Mr.  Smith :     That  is  why  we  are  here. 
Mr.  Mitchell:     No  objection. 
The  Clerk:     Plaintiff's  8. 

(The  document  referred  to  was  received  in 
evidence  and  marked  *^  Plaintiff's  Exhibit 
No.  8.")  [11] 

[Plaintiff's  Exhibit  No.  8  is  set  out  as  Ex- 
hibit H  of  the  complaint,  on  page  45  of  this 
record.] 

Mr.  Bloom:  One  of  the  issues,  your  Honor,  in 
the  event  that  your  Honor  decides  in  favor  of  the 
defendant,  will  be  the  value  of  this  business,  and 
in  order  to  eliminate  that  issue  from  the  case,  it  is 
stipulated  that  one-half  the  value  of  the  rotary  jar 
business  and  its  assets,  including  rotary  jars,  pat- 
ents, patent  rights,  good  will,  for  estate  tax  pur- 
poses, on  the  basic  date,  was  $160,000.00. 

Mr.  Mitchell:     So  stipulated.  [12] 
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JAMES  A.  KAMMERDINEE 

called  as  a  witness  by  and  on  behalf  of  the  Plain- 
tiff, having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

The  Clerk :     State  your  name,  please  ? 
The  Witness:     James  Allen  Kammerdiner. 

Direct  Examination 
By  Mr.  Smith: 

Q.     State  your  name? 

A.     James  Allen  Kammerdiner. 

Q.     Myrtle  B.  Kammerdiner  was  your  wife? 

A.    Yes. 

Q.     She  is  deceased?  A.     Yes. 

Q.    What  year?  A.     '34. 

The  Court:     '35  or  '34? 

The  Witness:     '34— or  '35. 

By  Mr.  Smith: 

Q.  '35  was  it? 

A.  Yes ;  six  years  ago.  [13] 

Q.  And  she  was  a  resident  of  this  County. 

A.  Yes. 

Q.  And  of  this  State?  A.    Yes. 

Q.  You  were  married  in  what  year? 

A.  1908. 

Q.  1908?  A.     Yes. 

Q.  Was   that   in   Los   Angeles,    County   of   Los 
Angeles?  A.     County  of  Orange. 

Q.  Li  Orange  County?  A.     Yes. 

Q.  And  you  and  Mrs.  Kammerdiner  had  been 
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residents  of  this  community  for  some  time  prior 

to  that  time?  A.     Yes. 

Q.  At  the  time  of  marriage,  did  Mrs.  Kammer- 
diner have  or  own  any  property,  and  if  so,  to  what 
extent? 

A.     None  that  I  knew  of,  no,  sir. 

Mr.  Mitchell :     What  was  the  answer  ? 

The  Witness:     No. 

By  Mr.  Smith: 

Q.     No  property?  A.     No,  sir. 

Q.  Did  you  have  any  property  at  the  time  of 
marriage?  A.     No,  sir. 

Q.  I  want  to  refresh  your  recollection,  if  I 
may.  [14] 

Did  you,  prior  to  your  marriage  and  after  your 
engagement  to  Mrs.  Kammerdiner,  forward  to  her 
any  checks  that  you  may  have  earned  ? 

A.     Yes.  I  was  working 

Mr.  Mitchell:  That  is  objected  to  on  the  ground 
it  is  immaterial. 

Mr.  Smith:     It  is  just  to  refresh  his  recollection. 

The  Court:  Well,  I  can't  tell,  gentlemen.  In 
these  husband  and  wife  relations,  a  lot  of  things 
go  back  for  many  years  and  it  is  very  difficult  to 
tell  in  such  a  stage  whether  this  is  material  or  not. 

[15] 

Mr.  Mitchell:  Objected  to  on  the  further  ground 
it  is  not  the  best  evidence. 

The  Court:  Well,  I  will  allow  the  particular 
question. 
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By  Mr.  Smith: 

Q.  Mr.  Kammerdiner,  did  you  have  any  prop- 
erty of  any  value  at  the  time  of  marriage,  and  if 
so,  about  what  was  the  extent  ? 

A.  No,  any  more  than  I  would  say  a  couple  of 
hundred  dollars. 

Q.     A  couple  of  hundred  dollars? 

A.     Yes. 

Q.  What  work  did  you  continue  to  do  after 
marriage  ?  A.     Drilling  oil  wells. 

Q.     In  1923  were  you  still  drilling  oil  wells  ?  [16] 

A.     Yes. 

Q.  And  during  that  time  did  your  wife  make 
any  money  that  amounted  to  anything? 

A.     Right  along  in  that  time,  no. 

Mr.  Mitchell:     What  time? 

Mr.  Smith:     From  1908  to  1923. 

The  Witness:  Yes,  sir,  she  made  some  money 
in  there. 

By  Mr.  Smith : 

Q.     What  did  she  do? 

A.     She  ran  a  boarding  house. 

Q.  Just  tell  us  how  this  boarding  house  was 
run? 

A.     I  don't  know  how  to  answer  that. 

Q.     Did  you  run  it,  or  did  she  or  both  of  you? 

A.  It  was  run,  yes.  It  was  on  a  lease  where  I 
was  and  she  did  the  working  part  of  it. 

Q.     And  she  took  in  boarders? 
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A.  Well,  yes.  There  were  sixty  or  eighty  of 
them. 

Q.  And  there  was  some  money  made  in  that 
venture  ?  A.     Yes. 

Q.  Did  you  have  any  agreement  with  her  as  to 
who  that  money  belonged  to? 

A.  We  had  a  checking  account  here  in  the  city 
and  we  just  moved  the  money  in  there  and  it  was  a 
joint  account. 

Q.     Did  you  have  any  agreement  with  her? 

Mr.  Mitchell:  Just  a  moment.  I  object  to  that 
question  as  calling  for  the  conclusion  of  the  wit- 
ness. [17] 

The  Court :  In  a  matter  of  this  character,  gentle- 
men, where  the  actions  of  the  parties  are  the  ones 
which  must  determine  what,  if  any,  agreement  ex- 
isted, I  think  leading  questions  as  to  whether  there 
was  an  agreement  don't  help  much.  State  what 
they  talked  about,  w^hat  they  decided  in  regard  to 
their  monies  or  properties,  what  was  to  be  done 
with  them. 

By  Mr.  Smith: 

Q.  What  was  said  relative  to  the  boarding  house 
money,  if  anything? 

A.  Well,  I  had  lots  of  work  to  do  outside.  I 
had  four  wells  to  take  care  of  and  we  decided  that 
she  would  take  care  of  the  boarding  house  and  I 
would  take  care  of  the  work  outside,  practically 
the  same  thing  as  we  had  in  the  jar  business,  prac- 
tically the  same  thing  all  along  the  line. 
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Q.  ''In  the  jar  business,"  that  would  mean  the 
rotary  jar  business?  A.     Yes. 

Q.  And  the  interest  therein,  which  is  involved 
here  ?  A.     Yes. 

Q.  Did  you  have  any  discussion  about  that,  as 
to  who  would  own  it  or  what  your  rights  would  be 
in  it? 

Mr.  Mitchell:     About  what?     The  jar  business? 

Mr.  Smith :    Yes.    And  also  the  patent. 

The  Witness:  Yes,  we  had  a  talk  on  that  on 
account  of  her  being  able  to  take  care  of  the  office 
work,  and  I  [18]  was  able  to  take  care  of  the  work 
out  in  the  field. 

Q.     When  was  that  discussion? 
It  was  decided  that 


A 

Q.     About  what  year  was  it? 

A.     It  was   '23. 

Q.     '23?  A.     Yes. 

Q.     What  was  the  substance  of  your  discussion? 

A.  Well,  we  were  to  divide  50-50,  win  or  lose. 
It  was  very  questionable  whether  we  could  make 
any  money  at  it,  but  we  did  make  some  money  in 
the  long  run. 

Q.  Tell  us  about  the  inception  of  this  jar  busi- 
ness, how  it  was  started  and  what  it  consisted  of? 

A.     It  is  pretty  hard  to  explain  that. 

Q.  We  know  nothing  about  it  here.  Tell  us 
about  the  jar  business,  what  it  was.  Just  tell  the 
Court  what  it  was.  A.     It  is  a 

Q.     Did  you  devise  it  or  someone  else? 
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A.     I  did. 

Q.  Tell  us  about  how  you  happened  to  do  it,  the 
history  ? 

A.  I  was  working  for  the  Union  Oil  Company 
and  I  had  nine  wells  to  take  care  of,  and  one  morn- 
ing I  had  four  of  them  fishing  lost  tools  and  stuff 
in  the  hole.  I  got  the  idea  that  if  I  had  something 
to  go  in  and  get  ahold  of  those  [19]  lost  parts, 
I  could  shake  them  out  of  there  and  bring  them 
out  of  the  sand,  and  I  devised  this  tool  and  it  was 
a  great  help. 

Q.    What  was  the  tool  called  ? 

A.     The  Kammerdiner  rotary  jar. 

Q.     Kammerdiner   Rotary   jar?  A.    Yes. 

Q.     That  was  in  '22  or  '23?  A.     '23. 

Q.     '23?  A.    Yes. 

The  Court:    Was  that  a  fishing  tool? 

The  Witness:  It  really  wasn't  a  fishing  tool;  it 
was  to  go  on  top  of  a  fishing  tool.  When  you  got 
ahold  of  anything  that  couldn't  be  pulled,  why  you 
could  strike  a  blow  at  it,  an  upward  blow,  and 
striking  that  blow,  by  that  we  got  out  many,  many 
jobs,  hundreds  of  them. 

The  Court:    It  would  jar  it  loose? 

The  Witness:   Yes. 

The  Court:  Instead  of  cutting  it,  you  would  jar 
it  loose;  is  that  the  idea? 

The  Witness:  Well,  in  some  cases  they  cut  pipe^ 
but  this  is  where  you  get  hold  of  it  and  stretch  the 
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pipe  up  three,  four  or  five  feet  then  turn,  and  it 

slips  and  strikes  the  blow.    It  strikes  upward. 

The  Court:  The  reason  I  am  asking  is  I  am 
familiar  [20]  with  the  operations  of  the  tools  be- 
cause I  have  handled  several  patent  cases  on  the 
fishing  tools. 

The  Witness:    Is  that  so? 

The  Court:   Yes. 

The  Witness:  They  have  cutters  where  they  go 
in  and  cut  pipes. 

The  Court:    I  know. 

The  Witness:   I  had  one  of  those  myself  once. 

By  Mr.  Smith: 

Q.  In  relation  to  this  type  of  tool,  the  patent, 
was  yours  the  orignal  patent  or  otherwise? 

A.     Yes,  it  was  the  original  patent. 

Q.     The  first  patent  of  that  type  in  the  field? 

A.     Yes,  it  was  the  first  trip  jar. 

Q.  Did  you  improve  or  develop  it,  or  buy  new 
protective  patents?  A.     Yes,  sir. 

Q.     And  you  have  many  of  them  now,  I  assume? 

A.     Yes. 

Q.  Which  are  the  valuable  ones  and  which  are 
the  ones  of  lesser  value,  as  you  would  estimate  it  ? 

A.     You  mean  which  is  the  most  valuable  now? 

Q.    Yes. 

A.     Well,  it  is  hard  to  determine  that. 

Q.  Well,  at  the  time  of  Mrs.  Kammerdiner 's  de- 
cease ? 

A.     That  was  the  Kammerdiner  rotary  jar.  [21] 
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Q.     That  was  the  first  one  you  had? 

A.     Yes. 

Q.     How  much  of  the  value  would  be  in  that? 

A.     Well,  that  would  be  hard  to  determine. 

Q.  If  you  hadn't  had  that  patent,  could  you  have 
protected  yourself  with  the  others   you   got? 

A.     No. 

Q.  In  other  words,  that  was  your  basic  patent^ 
you  called  it;  is  that  right?  A.    Yes. 

Q.     And  was  most  of  your  value  in  that  patent? 

A.     Yes.   That  patent,  though,  now  has 

Q.  I  am  not  talking  about  now.  I  am  talking 
about  1935.  We  are  talking  about  nothing  that 
happened  after  1935. 

I  will  show  you  what  purports  to  be  an  agree- 
ment, and  ask  if  you  have  seen  that  document  be- 
fore and  what  it  is?  A.     Yes. 

Q.  And  what  is  it,  Mr.  Kammerdiner?  I  mean 
who  signed  the  document? 

A.  It  is  James  A.  Kammerdiner  and  Myrtle  B. 
Kammerdiner. 

Q.     That  is  your  signature?  A.     Yes. 

Q.     That  is  your  wife's?  A.     Yes.  [22] 

Q.  Do  you  recall  the  circumstances  and  the  time 
when  you  signed  it?  A.     Yes. 

Q.     On  January  3rd,  1928?  A.     Yes. 

Q.     Who  prepared  that  ? 

A.     Mr.  Ellis,  I  think. 

Q.     Mr.  Kimpton  Ellis?  A.     Yes. 

Q.  And  had  you  had  any  agreement  prior  to 
executing  this  written  agreement  with  your  wfe? 
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Mr.  Mitchell:  Just  a  minute.  I  object  to  that  on 
the  ground  it  calls  for  the  conclusion  of  the  witness. 

By  Mr.  Smith: 

Q.  Had  you  had  any  business  arrangement,  I 
will  put  it  that  way,  with  your  wife  previous  to 
executing  this  agreement?  A.     Yes. 

Mr.  Mitchell:  That  is  objected  to  further  on  the 
ground  that  it  has  already  been  asked  and  answered. 

The  Court :  Overruled. 

By  Mr.  Smith: 

Q.  And  how  did  that  business  arrangement  differ 
from  this  writing? 

A.     Well,  I  wouldn't  say  any  different. 

Q.     Was  it  the  same?  [23] 

A.     The  same  thing. 

Q.  And  that  business  arrangement  was  made  in 
what  year  with  your  wife?  A.     '23. 

Q.  Was  that  at  the  time  that  you  devised  and 
patented  or  invented  this  rotary  jar?  A.     Yes. 

Q.  And  that  business  arrangement,  had  it  been 
changed  at  any  time  prior  to  the  executing  of  this 
agreement?  A.     No,  sir. 

Q.  Was  this  agreement  altered  or  changed  in  any 
way  after  its  execution  ?  A.     No,  sir. 

Q.  Was  it  in  full  force  and  effect  at  the  time 
of  the  death  of  your  wife?  A.     Yes,  sir. 

Mr.  Smith:  We  will  offer  it  in  evidence  and  we 
will  ask,  if  your  Honor  please,  that  it  be  in  sub- 
stitution of  our  ''A"  to  Exhibit  G.  This  is  the  one 
Mr.  Mitchell  said  that  they  would  require  proof  on. 
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The  Court:  You  don't  substitute  it  because  it 
confuses  the  matter.  Merely  give  it  a  separate  num- 
ber, just  so  we  identify  it  as  the  same  thing  which  is 
already  in  as  a  part  of  G.  What  would  the  next 
number  be? 

The  Clerk:    Plaintife's  9. 

The  Court:    It  may  be  received  as  Plaintiff's  9. 

[24] 
(The  document  referred  to  was  received  in 
evidence  and  marked  *' Plaintiff's  Exhibit  No. 
9.") 

PLAINTIFF'S  EXHIBIT  No.  9 

The  undersigned  James  A.  Kammerdiner  and 
Myrtle  B.  Kammerdiner,  husband  and  wife,  of  Los 
Angeles,  California,  hereby  state,  declare  and  agree 
that  the  business  of  manufacturing,  renting  and 
selling  Rotary  Jars,  heretofore  conducted  by  them 
under  the  name  of  James  A.  Kammerdiner,  at  237 
South  Highland  Avenue,  Los  Angeles,  California, 
all  the  assets  of  which  business  is  their  community 
property,  is  now  and  all  increase  or  change  thereof 
shall  be,  their  joint  property  with  right  of  sur- 
vivorship. 

In  Witness  Whereof  we  have  hereunto  affixed  our 
signatures  at  the  City  of  Los  Angeles,  California,  on 
the  3rd  day  of  January,  1928. 

JAMES  A.  KAMMERDINER 
MYRTLE  B.  KAMMERDINER 
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State  of  California, 
County  of  Los  Angeles — ss. 

On  this  3rd  day  of  January,  1928,  before  me, 
Kimpton  Ellis,  a  Notary  Public  in  and  for  the  said 
County  of  Los  Angeles,  State  of  California,  resid- 
ing therein,  duly  commissioned  and  sworn,  person- 
ally appeared  James  A.  Kammerdiner  and  Myrtle 
B.  Kammerdiner,  known  to  me  to  be  the  persons 
whose  names  are  subscribed  to  the  within  instru- 
ment, and  acknowledged  to  me  that  they  executed 
the  same. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  in  said  County  the  day 
and  year  in  this  certificate  first  above  written. 

[Seal]  KIMPTON  ELLIS 

Notary  Public  in  and  for  said  County  of  Los  An- 
geles, State  of  California. 

[Endorsed]:    Filed  Dec.  29,  1941. 


By  Mr.  Smith : 

Q.  The  patents  which  were  used  in  this  rotary 
jar  business,  in  whose  name  were  they  issued  and 
did  they  stand?  A.     James  A.  Kammerdiner. 

Q.     All  of  them  were  in  your  name? 

A.     Yes. 

Q.  Were  any  of  them  at  any  time  in  your  wife's 
name  ?  A.     No. 
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Q.  Did  you  ever  transfer  any  of  them  to  your 
wife  or  assign  them  to  your  wife  %  A.     No,  sir. 

Q.  Or  to  the  Kammerdiner  Rotary  Jar  Com- 
pany, or  business  ?  Did  you  ever  assign  any  of  them 
to  anybody  else  ?  A.     No,  sir. 

Q.     Or  to  any  company  or  any  associate? 

A.     No,  sir. 

Q.  What  was  the  manner  in  which  you  conducted 
your  rotary  jar  business,  particularly  in  reference 
to  whether  you  sold  jars  or  whether  you  rented 
them,  or  how  was  the  business  handled  in  relation 
to  your  clients? 

A.  We  rented  them  here  in  the  United  States 
and  sold  them  for  foreign  shipment. 

Q.     You  had  foreign  patents,  too,  I  assume? 

A.     Yes,  sir.  [25] 

Q.     In  foreign  countries?  A.    Yes. 

Q.     Your  jars  were  rented  here? 

A.     In  the  United  States. 

Q.  And  that  business  was  conducted  by  a  bus- 
ness  known  as  the  Kammerdiner  Rotary  Jar  busi- 
ness? A.     Yes,  sir. 

Q.     That  is  the  way  it  was  handled? 


Yes. 

That  was  not  an  incorporation  in  any  way  ? 

No,  sir. 

You  had  no  Articles  of  Association? 

No,  sir. 

Drawn  up,  or  anything  of  that  kind? 

No,  sir. 
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Q.  Was  the  rentals  done  in  the  name  of  the  Kam- 
merdiner Rotary  Jar,  or  done  in  your  name,  the 
rentals  of  the  jars? 

A.  Well,  I  couldn't  say  on  that.  I  was  well  ac- 
quainted in  the  field  and  it  was  just  James  Kam- 
merdiner there  altogether. 

The  Court:   What  was  the  title? 

The  Witness:    How? 

The  Court :  What  was  the  name  under  which  you 
did  business? 

The  Witness:  James  Kammerdiner,  James  A. 
Kammerdiner. 

The  Court:  You  didn't  file  a  certificate?  You 
know  [26]  what  a  certificate  of  doing  business  under 
a  fictitious  name  is,  don't  you,  in  California? 

The  Witness:    Yes,  I  have  some  idea  of  it. 

The  Court:  Well,  if  you  don't  know  then,  you 
didn't  file  one. 

Mr.  Smith:    One  was  filed,  if  your  Honor  please. 

The  Court:    What? 

Mr.  Smith:    One  was  filed. 

The  Court:    All  right. 

The  Witness :  And  I  think  it  was  advertised,  too, 
at  that  time. 

The  Court :   All  right. 

By  Mr.  Smith: 

Q.  Mr.  Kammerdiner,  did  you,  prior  to  1923, 
ever  receive  any  money  other  than  for  your  per- 
sonal services?  A.     No. 
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Q.  Did  you  receive  anything  by  gift  or  did  you 
inherit  any  money?  A.     No. 

Q.  Nothing  except  for  personal  services  for  what 
you  earned?  A.     Yes. 

Q.     What  you  earned  as  the  result  of  your  wages? 

A.  I  made  some  investments  that  I  made  money 
on,  of  course. 

Q.  But  the  nucleus  of  those  investments  was  the 
money  [27]  that  you  had  earned  by  your  personal 
services  ?  A.    Yes. 

Q.     Personal  efforts?  A.     Yes. 

Q.  By  salary  or  wages  or  something  of  that 
character  ?  A.     Yes. 

Q.  Did  Mrs.  Kammerdiner  ever  receive  any 
property  other  than  for  her  personal  services? 

Mr.  Mitchell:   Any  what? 

Mr.  Smith:  Any  property  or  money  or  funds 
other  than  for  her  personal  services. 

The  Witness:   No,  sir. 

By  Mr.  Smith: 

Q.  Did  she  inherit  anything  that  went  into  the 
rotary  jar  business  in  any  way?  A.     No,  sir. 

Q.  Or  nothing  by  gift  that  went  into  the  rotary 
jar  business  in  any  way?  A.     No,  sir. 

Q.  Did  you  make  any  gifts  of  property  to  Mrs. 
Kammerdner  that  went  into  the  rotary  jar  business? 

A.  No,  I  can't  say  I  did.  We  were  working  to- 
gether.    There  was  no  chance  of  giving  then. 

Q.  During  the  time  that  Mrs.  Kammerdiner  was, 
as  you  say,  working  and  made  wages,  or  earned 


110  Nat  Rogan  vs, 

(Testimony  of  James  A.  Kammerdiner.) 
money,  did  you  at  any  time  have  any  agreement 
with  her  that  those  wages  or  [28]  that  money  should 
be  her  separate  property  or  belong  separately  to 
her?  A.     No,  sir. 

Mr.  Mitchell:  I  object  to  that  question  on  the 
ground  that  it  has  already  been  asked  and  answered. 

Mr.  Smith :  Not  as  fully  as  I  would  like  to  have 
it  answered. 

Mr.  Mitchell:    The  witness  testified 

The  Court  (Interrupting) :  All  right.  Let's  avoid 
repetitious  statements.  He  knows  what  his  dealings 
were  with  his  wife.    Let's  take  them  one  at  a  time. 

By  Mr.  Smith: 

Q.     Your  answer  was  "No"? 

A.     That  is  right. 

Mr.  Smith :   I  guess  that  is  all. 

Cross  Examination 
By  Mr.  Mitchell : 

Q.  Mr.  Kammerdiner,  on  direct  examination  you 
did  state  that  the  agreement  regarding  the  boarding 
house  and  your  working  in  the  field — by  the  way, 
how  many  boarders  did  your  wife  take  care  of  at 
that  time? 

A.     Occasionally  as  many  as  one  hundred  sixty. 

Q.     And  she  had  full  charge? 

A.     Pull  charge  of  the  buying  and  management. 

Q.  And  your  agreement  regarding  that  and  the 
drill-  [29]  ing  contract,  you  were  under  a  contract 
for  that  drilling  job,  were  you  not?  A.     No. 
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Q.     What?  A.     No. 

Q.     You  were  paid  by  the  day? 

A.     By  the  month. 

Q.     By  the  month?  A.    Yes. 

Q.  And  you  stated  on  direct  examination  that  the 
agreement  regarding  that,  if  I  understood  you  cor- 
rectly, regarding  that  boarding  house  and  the  drill- 
ing in  connection  with  it  on  the  same  lease 

A.     (Interrupting)     Yes. 

Q.     was  the  same  as  the  agreement  of  1923 

regarding  the  jar  business? 

Mr.  Bloom :  Just  a  minute.  Mr.  Mitchell  himself 
objected  to  the  word  '^agreement,''  and  therefore 
Mr.  Kammerdiner  couldn't  testify  to  what  the 
agreement  was. 

The  Court:  On  cross  examination  he  may  ask 
the  question. 

Mr.  Mitchell:  Will  you  read  the  question,  Mr. 
Reporter  ? 

Do  you  remember  the  question? 

The  Witness :   No,  I  do  not. 

Mr.  Mitchell:    Will  you  read  it,  please? 

(The  question  referred  to  was  read  by  the  re- 
porter, [30]  as  follows: 

^'Q.  And  you  stated  on  direct  examination  that 
the  agreement  regarding  that,  if  I  understood  you 
correctly,  regarding  that  boarding  house  and  the 
drilling  in  connection  with  it  on  the  same  lease  was 
the  same  as  the  agreement  of  1923  regarding  the 
jar  business?") 
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The  Witness:  I  would  say  so,  because  all  the 
money  I  earned  out  there  and  all  that  she  earned, 
we  sent  in  here  to  the  bank  at  Seventh  and  Spring 
Street. 

By  Mr.  Mitchell: 

Q.     And  placed  it  in  a  joint  account? 

A.     How? 

Q.     And  placed  it  in  a  joint  account? 

A.     Yes. 

Q.     Go  ahead. 

A.  And  in  that  way,  why,  I  figured  it  was  just 
about  the  same  as  we  had  went  into  business  in  the 
jar  business. 

Q.     That  is,  50-50? 

A.     Very  consistent,  I  would  say. 

Q.    What  is  that? 

A.  I  would  say  that  was  very  much  in  line  as  it 
was  when  w^e  went  into  the  jar  business. 

Q.     That  was  a  50-50  split,  was  it  not? 

A.     Yes. 

Q.     What  year  was  that,  Mr.  Kammerdiner? 

A.  I  went  out  there  in  1909,  one  year  after  I 
was  [31]  married. 

Q.     How   long   did   that   continue? 

A.     Six  years. 

Q.  Six  years  that  she  kept  the  boarding  house, 
and  you  handled  the  drilling  in  the  field  on  the 
same  lease?  A.     Yes. 

Q.  And  the  compensation  which  you  received 
from  your  services,  and  the  profits  made  on  run- 
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ning  the  boarding  house  were  all  kept  in  a  single 

joint  account;  is  that  correct? 

A.  I  wouldn't  say  they  were  all  kept  there.  I 
had  an  account  at  FuUerton.  We  used  that  as  an 
emergency  out  there,  and  that  was  in  my  name  and 
we  never  had  very  much  money  out  there,  just  a 
few  himdred  dollars,  and  the  rest  was  always 
brought  in  here  to  the  city,  the  Security  National 
Bank. 

Q.    Where  was  this  lease? 

A.    At  a  little  place  called  Brea. 

Q.     And  that  was  near  what  town? 

A.     It  was  about  four  miles  north  of  Pullerton. 

Q.  And  you  kept  funds  in  a  bank  in  FuUerton 
for,  you  say,  just  living  expenses  or  emergency? 

A.     Emergencies,  yes. 

Q.    And  everything  you  saved  was  put  into  it? 

A.     Everything  was  brought  in  to  Los  Angeles. 

Q.     Brought  into  the  Los  Angeles  bank? 

A.     Yes.  [32] 

Q.     Were  they  both  joint  accounts? 

A.     No.  That  one  in  Pullerton  was  in  my  name. 

Q.     In  your  name?  A.     Yes. 

Q.  But  the  one  in  Los  Angeles  was  in  your  joint 
names  ?  A.     Yes. 

Q.  Were  you  able  to  find  your  bank  deposit 
books  for  that  period  of  time  from  1909  and  the 
following  six  years? 

Counsel  states  that  you  were  unable  to  find  the 
bank  deposit  books  for  that  period. 
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A.  Well,  I  looked  very  close  and  I  couldn't  find 
them.  They  may  be  in  there. 

Q.  I  show  you,  Mr.  Kammerdiner,  three  deposit 
books,  one  showing  deposits  beginning  August  3, 
1921,  a  book  issued  by  the  Guaranty  Trust  and  Sav- 
ings Bank,  Term  No.  248595,  the  period  begins 
August  3,  1921  and  ends  October  9,  1935. 

Can  3^ou,  from  memory,  tell  whether  the  account 
that  was  kept  between  1909  and  during  the  follow- 
ing six  years,  during  your  work  on  the  lease  at 
Brea,  was  issued  in  the  same  manner  as  this, 
^' James  Kammerdiner,  Mrs.  James  Kammer- 
diner"? 

A.     Well,  I  think  that  is  the  way  it  would  be. 

Q.     That  is  the  joint  account  you  referred  to? 

A.     Yes. 

Q.  Was  it  in  the  Security  Bank,  the  Guaranty 
Bank,  that  account  that  was  kept  prior  to  1915? 

A.  Yes.  It  was  at  Seventh  and  Spring,  the 
Security  [33]  Bank,  it  was;  I  believe  that  is  the 
Security,  isn't  it? 

Q.  It  is  now  the  Security.  It  used  to  be  the 
Guaranty  on  Seventh  and  Spring. 

A.     Yes. 

The  Court :     It  is  still  called  the  Guaranty  OfiSce. 

Mr.  Mitchell:  That  is  right,  your  Honor.  It  is 
now  taken  over  by  the  National  across  the  street, 
the  First  National. 

The  Court:     Yes. 

Mr.  Mitchell :  May  that  be  identified  as  Def end- 
ant  ^s  Exhibit  A? 
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The  Court :  All  right.  It  may  be  received  in  evi- 
dence. Is  there  any  objection,  Mr.  Smith? 

Mr.  Bloom:  We  object  on  the  ground  it  is  not 
the  best  evidence.  The  card  opening  the  a-ccount 
from  the  bank  would  be  the  best  evidence  of  how 
the  account  read. 

The  Court:  Well,  this  is  just  as  good  as  the 
card. 

Mr.  Bloom :     I  believe  not,  your  Honor. 

The  Court:  It  is  an  original  entry  and  it  has  a 
joint  deposit. 

Mr.  Bloom:  Well,  if  there  is  going  to  be  any 
contention  made  that  the  lack  of  the  words  ^^as 
Joint  Tenants,  with  right  of  survivorship,"  on  the 
bank  account 

The  Court:     It  isn't  lacking;  it  is  here. 

Mr.  Bloom:     Some  of  these  may  not  have  that. 

The  Court:  Well,  of  course,  this  one  has  on  it 
a  [34]  stamp. 

Mr.  Bloom:  I  know  some  have  them  and  some 
don't. 

The  Court:  That  is  a  question  of  argument. 
That  merely  means  the  effect  to  be  given  to  them. 

Mr.  Bloom:  I  assume  counsel  is  going  to  go 
along  with  each  of  these  books  and  introduce  them 
into  evidence. 

The  Court :  He  is  offering  them  as  going  to  the 
entire  case,  not  to  a  particular  point. 

Mr.  Smith:  I  think,  your  Honor,  you  haven't 
the  purport  of  counsel's  examination.  I  am  fearful 
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that  counsel  will  introduce  a  book  here  that  will 
show  it  is  in  the  two  names  of  these  parties  without 
any  description,  namely,  showing  Joint  Tenancy,  or 
with  right  of  survivor.  Then  counsel  in  his  brief 
might  say  it  is  a  Tenancy  in  Common  account. 

The  Court:  I  know  Mr.  Mitchell  as  well  as  I 
know  you,  probably  I  know  you  better  because  I 
have  known  you  longer.  Didn't  you  see  that  stamp 
there  ? 

Mr.  Mitchell:    I  didn't. 

Mr.  Smith:  He  made  the  mistake  right  there 
which  indicates  very  definitely  that  counsel  didn't 
want  to  get  one  of  those  type  of  books. 

Mr.  Mitchell:  I  have  no  objection.  I  want  the 
true  facts  to  come  out,  Mr.  Smith. 

The  Court:  Gentlemen,  you  know  me  well 
enough  that  regardless  of  what  counsel  does  or 
doesn't  do,  that  I  don't  [35]  consider  this  a  game  of 
skill,  lawsuits  as  a  game  of  skill.  He  has  offered  this 
and  I  am  telling  you  that  it  has  a  stamp  on  it  and 
if  he  made  a  mistake  he  can  withdraw  it.  If  he 
doesn't  intend  to  offer  it,  I  will  put  it  in  as  my 
Exhibit. 

Mr.  Smith:  The  point  we  make  is  this:  My  col- 
league here  has  a  bank  account  that  is  in  Joint 
Tenancy,  and  just  both  their  names,  he  and  his 
wife's  names  are  on  the  book.  That  would  be  all 
that  is  necessary,  but  the  kind  of  account  it  is  in 
the  bank  is  indicated  by  the  card,  the  contract  that 
the  parties  make  with  the  bank. 
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The  Court:     I  agree  with  you. 
Mr.  Smith :     That  is  the  point  we  are  making. 
The  Court :     That  is  all  right. 
The  Court:     The  objection  will  be  overruled  and 
the  bank  account  denominated  ^^Term  No.  248595 
of  the  Guaranty  Trust  and  Savings  Bank,"  will  be 
received  as  Government's  Exhibit  1. 

(The  document  referred  to  was  received  in 
evidence  and  marked  '^Defendant's  Exhibit 
No.  1.") 

DEFENDANT'S  EXHIBIT  No.  1 

GUARANTY  TRUST  &  SAVINGS  BANK 

Los  Angeles 

Term  No.  248595 

This  Account  Is  Not  Subject  to  Check 

In  Term  Account  with 
JAMES  KAMMERDINER  or 
MRS.  JAS.  KAMMERDINER 

Joint    owners,    subject   to   the   order    of   either,    the 
balance  at  the  death  of  either,  to  belong  to  the  survivor. 


Entered 

Date 

By      Withdrawn 

Deposited 

Balance 

Aug  3    '21 

M 

34.69 

34.69 

Sep  12  1921 

C 

25 

59.69 

Sep  15  1921 

c 

15 

74.69 

Sep  21  1921 

c 

49.50 

124.19 

Oct  25  1921 

c 

54.75 

178.94 

Nov  1  1921 

c 

15 

193.94 

Dec  7  1921 

T 

216 

409.94 

Dec.  31   '21, 

Interest  (66) 

1.98 

411.92 

Jan  10   '22 

C 

37.25 

449.17 

Feb  27   '22 

J 

21 

470.17 
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Guaranty  Trust  &  Savings  Bank — (Continued) 


Entered 

Date 

By       Withdrawn 

Deposited 

Balance 

Mar  13   '22 

J 

30 

500.17 

Mar  20  '22 

J 

25 

525.17 

Mar  22   '22 

T 

5 

530.17 
530.17 

June  30   '22 

Interest  (67) 

10.60 

540.77 

Aug  1   '22 

(Illegible) 

20 

560.77 

Aug  14   '22 

J 

39.23 

600 

Nov  14  '22 

T 

20 

620 

Dee.  31    '22 

Interest  (68) 

11.72 

631.72 

Dee  29  1922 

J 

2.50 

634.22 

Jun  25   '23 

L 

62.50 

696.72 

June  30   '23 

Interest  (69) 

12.68 

709.40 

Aug  31   '23 

M 

20 

729.40 

Nov  2  '23 

C 

35 

764.40 

Nov  24  '23 

L 

79.40 

843.80 

Dec  3   '23 

L 

18.35 

862.15 

Dec  8  '23 

(Illegible) 

20 

882.15 

Balance  Forward 

882.15 

Dec.  31-23  Interest(70) 

14.49 
20 

896.64 

Jan  Zi    Z4 

n          ^jsj 

916.64 

Feb  l-'24 

L 

150 

1066.64 

May  26   '24 

N 

40 

1106.64 

Jun  5   '24 

N        450 

656.64 

Jun  24   '24 

W 

37.50 

694.14 

June  30  '24 

Interest  (71) 

13.12 

707.26 

Jul  23   '24 

(Illegible) 

37.50 

744.76 

Oct  20   '24 

(Illegible) 

5.21 

749.97 

Nov  10   '24 

(Illegible) 

55.71 

805.68 

Balance 

Forward 

Balance  Forward 

805.68 

Nov  24   '24 

(Illegible) 

37.50 

843.18 

Nov  26  1924 

(Illegible) 

1.25 

844.43 

Nov  26  1924 

(Illegible)     • 

43.39 

887.82 

Dec.  31 '24  Interest   (72) 

14.86 

902.68 

Dec  29   '24 

(Illegible) 

6.91 

909.59 

Jan  7   '25 

S 

17.46 

927.05 
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Guaranty  Trust  &  Savings  Bank — (Continued) 


Date 

Jan  10   '25 
Mar  2   '25 
May  19  1925 
May  1-1925 
Jun  22  1925 
Jul  28  1925 


Entered 

By      Withdrawn 

(Illegible) 
(Illegible) 
(Illegible) 
(Illegible) 
(Illegible) 
(Illegible) 


Balance  Forward 

June  30   '25  Interest  (73) 


Aug  24 

'25 

(Illegible) 

Aug  28 

1925 

(Illegible) 

Sep  28 

1925 

N 

Nov  9  1925 

N 

Nov  16 

1925 

N 

Dec.  31 

'25  : 

Interest  (74) 

June  30 

'26 

Interest  (75) 

Jul  26  ; 

1926 

K       K 

Auff  3  1926 

K 

Balance  Forward 
Aug  10  1926  (Illegible) 
Sep  10  1926  (Illegible) 
Nov  13  1926  (Illegible) 
Nov  15  1926  (Illegible) 
Dec  9  1926  (Illegible) 
Dec.  31  '26  Interest  (76) 
Apr  5  1927  (Illegible) 
May  31  1927  (Illegible) 
Oct  7  1927  (Illegible) 
June  30  '27  Interest  (77) 
Nov  21  1927         ES 

Balance   Forward 

Nov  25  1927       (Illegible) 

Nov  25  1927       (Illegible) 


Deposited 

32.43 

39 
4.68 

15 

32.96 
118.76 
Balance 

20.14 

97.63 

30.91 

44 

57.56 

31.50 

25.09 

30 
229 

70 
Balance 

45 
25 
70 

56.06 
26.39 
36.24 
19.99 
40 

68.56 
42.18 
51.27 
Balance 

9.83 

20 


Balance 

959.48 
998.48 
1003.16 
1018.16 
1051.12 
1169.88 

Forward 
1169.88 
1190.02 
1287.65 
1318.56 
1362.56 
1420.12 
1451.62 
1476.71 
1506.71 
1506.71 
1735.71 
1805.71 

Forward 
1805.71 
1850.71 
1875.71 
1945.71 
2001.77 
2028.16 
2064.40 
2084.39 
2124.39 
2192.95 
2235.13 
2286.40 

Forward 
2286.40 
2296.23 
2316.23 
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(Testimony  of  James  A.  Kammerdiner.) 

Guaranty  Trust  &  Savings  Bank — (Continued) 


Entered 

Date                         By       Withdrawn 

Deposited 

Balance 

Dec.  31   '27  Interest  (78) 

44.09 

2360.32 

Jan  16  1928       (Illegible) 

120.90 

2481.22 

June  30  '28  Interest(79) 

48.76 

2529.98 

Oct  l-'28                  S 

51.07 

2581.05 

Dec.  31   '28  Interest  (80) 

50.58 

2631.63 

Dec  28  '28               S 

2.14 

2633.77 

June  30,  '29  Interest  (81) 

53.17 

2686.94 

Aug  15   '29              S 

143.79 

2830.73 

Dec.  31,   '29  Interest  (82) 

55.88 

2886.61 

Jan  17   '30               S 

2.12 

2888.73 

Balance  Forward 

Balance  Forward 

2888.73 

June  30    '30,  Interest 

57.80 

2946.53 

Dec.  31,  '30  Interest 

58.92 

3005.45 

June  30,    '31  Interest 

57.59 

3063.04 

Dec.   31,    '31   Interest 

53.60 

3116.64 

2-17-32 

500 

3616.64 

2-17-32          Ret                 500 

3116.64 

June  30,    '32,  Interest 

54.53 

3171.17 

Dec.  31,  32,  Interest 

55.49 

3226.66 

Feb  15  1933          OR     2500 

726.66 

Mar  20  1933        OR 

590.50 

1317.16 

June  30,  1933,  Interest 

1332.96 

Aug  25   '33   (Illegible)  1000 

332.96 

Balance  Forward 

Balance  Forward 

332.96 

Dec.  31,   1933  Interest 

4.98 

337.94 

June  30,  1934,  Interest 

5.05 

342.99 

Dec.    31,    1934,    Interest 

4.70 

347.69 

Jan  16  '35          (Illegible) 

100 

447.69 

June  30,  1935,  Interest 

5.46 

453.15 

Oct  9- '35  (Illegible)  132  453.15 

Closed. 

[Endorsed] :  Filed  Dec.  29,  1941 
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(Testimony  of  James  A.  Kammerdiner.) 

The  Court:  We  will  argue  the  effect,  if  any, 
later  on. 

Mr.  Mitchell:  I  think,  with  the  Court's  and 
counseFs  permission,  I  would  offer  them  in  evidence 
at  this  time  rather  than  having  them  identified  and 
then  offering  them  [36]  later. 

The  Court:     All  right. 

Mr.  Mitchell:  I  would  like  to  get  the  dates  in 
the  record.  One  issued  by  the  First  National  Bank, 
Fullerton,  California,  which  starts  November  13, 
1924  and  ends  December  2,  1925,  in  the  name  of 
^^Mr.  or  Mrs.  Jas.  Kammerdiner." 

The  Court:  All  right.  That  will  be  received  as 
Government's  Exhibit  2. 

Mr.  Bloom:  Might  it  be  understood  that  our 
objection 

The  Court  (Interrupting)  Subject  to  the  same 
objection,  which  is  overruled. 

Mr.  Bloom:     And  exception. 

The  Court:     That  is  no  longer  necessary. 

Mr.  Bloom :  I  thought  so,  but  I  wanted  to  be 
sure. 

(The  document  referred  to  was  received  in 
evidence  and  marked  ^^Defendant's  Exhibit 
No.  2.") 
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(Testimony  of  James  A.  Kammerdiner.) 

DEFENDANT'S  EXHIBIT  No.  2 

FIRST  NATIONAL  BANK 

Fullerton,  California 

In  account  with 

MR.  or  MRS.  JAS.  KAMMERDINER 

Nov.  1  1650— 

Nov  13  1924 425— 

Nov  15  1924 800— 

Nov  22  1924 275— 

Dec  17  1924 1400— 

Dec  19  1924 100— 

Mar  10  1925 50— 

Mar  16  1925 575— 

Mar  25  '25 600— 

Apr  9  1925 1250— 

Apr  30  '25 2000— 

May  15  '25 1650— 

May  18  1925 1350— 

Jun  20  1925 200 

Jul  29  1925 800— 

Aug  8  '25 656.25 

Aug  18  1925 2050— 

Sep  1  1925 3300— 

Sep  18  1925 3550— 

Oct  10  1925 1797— 

Oct  14  4514— 

Oct    21    1925 4740.40 

Oct    27    1925 8688.35 

Nov    17    1925 2312.55 

Nov    17    1925 4823.15 

Dec  1  1925 1059— 

Dec  2  1925 110.13 

[Endorsed]:  Filed  Dec.  29,  1941. 
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(Testimony  of  James  A.  Kammerdiner.) 

Mr.  Mitchell :  The  next  one  is  issued  by  the  Citi- 
zens National  Trust  &  Savings  Bank,  successors  to 
Citizens  Trust  &  Savings  Bank,  in  account  with 
*^Mr.  or  Mrs.  Jas.  Kammerdiner." 

The  first  entry  is  November  21,  1925,  and  the  last 
entry  is  July  26,  1930.  That  is  for  Los  Angeles, 
isn't  it? 

The  Witness :     Yes,  on  Western  Avenue. 

The  Court:     The  Western  Avenue  branch? 

Mr.  Bloom:     Same  objection. 

The  Court:  It  will  be  received  as  Government's 
Exhibit  3.  [37] 

(The  document  referred  to  was  received  in 
evidence  and  marked  ^^Defendant's  Exhibit 
No.  3.") 

DEPENDANT'S  EXHIBIT  No.  3 
CITIZENS  NATIONAL  TRUST  &  SAVINGS  BANK 

Successors  to 
Citizens  Trust  &  Savings  Bank 

In  Acct.  with 

MR.  or  MRS.  JAS.  KAMMERDINER 


Nov  21  '25 

A 

2362.50 

Dec  3  1925 

Z 

160.64 

Dec  11  '25 

A 

2131.27 

Dec  15  '25 

A 

6546.90 

Dec  17  '25 

A 

1700 

Dec  19  1925 

Z 

1621.52 

Dec  24  '25 

A 

2148.17 

Dec  31  '25 

A 

1915 

Jan  5  '26 

A 

75— 

Jan  13  '26 

A 

(6542.66 
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(Testimony  of  James  A.  Kammerdiner.) 

Citizens  National  Trust  &  Savings  Bank — (Continued) 


Jan  13  '26 

A 

(     10 

Jan  16  '26 

A 

1068.27 

Feb  3  '26 

A 

1072.65 

Feb  18  '26 

A 

1202.73 

Mar  5  '26 

A 

662.50 

Mar  8  '26 

A 

448.21 

Mar  9  '26 

A 

925.49 

Mar  15  '26 

A 

489.68 

Mar  22  '26 

A 

500— 

Mar  25  1926 

Z 

1167— 

4-13-26 

Dup 

3213.43 

Apr  14  '26 

(Illeg.) 

1875— 

Apr  21  '26 

A 

275— 

May  12  '26 

J 

300— 

May  21  '26 

A 

862.50 

May  26  '26 

A 

1075— 

May  29  '26 

A 

762.50 

Jun  2  '26 

J 

404.50 

Jun  7  '26 

A 

390— 

Jun  22  '26 

A 

2118.50 

Jun  24  '26 

A 

641— 

Jul  2  '26 

Z 

1000— 

Jul  16  1926 

c 

300— 

Jul  17  1926 

c 

12996.95 

Jul  20  1926 

c 

1367.50 

Jul  23  '26 

A 

206— 

Aug  2  '26 

z 

400— 

Aug  10  '26 

z 

823.93 

Aug  13  '26 

J 

332.62 

8-21-26 

Dup 

430— 

Aug  25  '26 

A 

1957.50 

Sep  11926 

Z 

1062.94 

Sep  7 1926 

Z 

775— 

9-16-26 

Dup 

1659.62 

Sep  20  '26 

A 

2000— 

9-23-26 

Dup 

59.15 

Sep  28  '26 

A 

1237.50 

Oct  15  '26 

A 

181.28 
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(Testimony  of  James  A.  Kammerdiner.)  ' 

Citizens  National  Trust  &  Savings  Bank — (Continued) 

Oct  16  '26  A  15634.93 

Oct  26  '26  A  2350— 

Nov  4  '26  J  800— 

Nov  9  '26  A  5430.68 

Nov  19  '26  J  912— 

Nov  29  '26  A  2000— 

Dec  11  '26  A  53.40 

Dec  13  '26  A  1607.26 

Dec  16  '26  A  300— 

Dec  22  '26  A  1875— 

Dec  24  '26  A  1022— 

Dec  30  '26  A  8720.22 

Jan  12  '27  A  1080.10 

Jan  15 '27  A  5471.68 

Jan  22  '27  A  1603— 

Feb  14  '27  A  1729.90 

Feb  15 1927  Z  2000— 

Feb  16 1927  Z  3000— 

Feb  18 1927  Z  1300— 

Mar  15  '27  A  10006.04 

Mar  21  '27 A 2861.66 

Mar  21  '27  A  2954.55 

Mar  26  '27  A  1459— 

Mar  31  '27  A  4047.85 

Apr  23  '27  A  5000— 

Apr  27  '27  A  1250— 

Apr  29  '27  A  600— 

May  7 1927  Z  650.50 

May  14  '27  A  1475— 

May  27  '27  A  3587.03 

5-16-27  dup  700— 

Jun  1  '21  A  818.32 

Jun  2  '27  Z  1500— 

Jun  4  '27  A  1624.35 

Jun  15  '27  A  1044— 

6-8-27  dup  1362.50 

Jun  17  '27  A  675— 

Jun  22  '27  A  2097.54 
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(Testimony  of  James  A.  Kammerdiiier.) 

Citizens  National  Trust  &  Savings  Bank — (Continued) 

Jun  23  '27  A  1650— 

Jun  28  '27  A  2025— 

Jul  6  '27  A  10798.01 

Jul  8  '27  A  3123.75 

Jul  11  '27  (Illeg.)  527.80 

Jul  15 '27  (Illeg.)  1100— 

Jul  18 '27  (Illeg.)  3546.07 

Jul  22 '27  (Illeg.)  2991.24 

Jul  27 '27  (Illeg.)  5173.88 

Jul  30  '27  A  600— 

Aug  27  '27  Z  2067.95 

8-2-27  Dup  750— 

8-20-27  Dup  300— 

Sep  13  '27  A  2600.70 

Sep  16  '27  A  2180.75 

9-20-27  dup  152.63 

9-20-27  dup  305.25 

Sep  22  '27  A  400— 

Oct  1  '27  A  950— 

Oct  8  '27  A  1600— 

Oct  11  '27  A  677.80 

Oct  18  '27  A  2782.70 

Oct  25  '27  A  2762.50 

Nov  12  '27  A  700— 

Nov  19  '27  A  4200— 

Nov  22  '27  A  4232.66 

Nov  29  '27  A  1100— 

Dec  12  '27  A  3734— 

Dec  23  '27  A  4035.50 

Jan  11  '28  A  3682.20 

Jan  20  '28  A  1600— 

Jan  24  '28  Z  3936.85 

Feb  20  '28  A  310— 

2-8-28  Dup  2375— 

Feb  27  '28  A  1000— 

Mar  2  '28  A  750— 

12-29-27  Dup  1350— 

Mar  7  '28  A  1875— 
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(Testimony  of  James  A.  Kammercliner.) 

Citizens  National  Trust  &  Savings  Bank — (Continued) 

Mar  7  '28  A  2000— 

Mar  15  '28  A  4967.09 

Mar  23  '28  A  1063— 

Apr  7  '28  A  400— 

Apr  12 '28  (Illeg.)  3450— 

Apr  16 1928  A  1125— 

3-19-28  Dup  1975— 

Apr  19 1928  A  4532.10 

Apr  27  '28  A  3901.95 

May  3  '28  A  3800— 

May  7  '28  A  1541.05 

May  18  '28  A  1293.50 

5-15-28  Dup  1804— 

May  22  '28  A  6247.50 

Jun  14  '28  Z  1544— 

Junl51928  A  1862.35 

Jun  19  '28  J  426.75 

Jun  21  '28  J          650— 

Jun  30  '28  A  4850— 

Jul  3 1928  A  6000— 

Jul  7 '28  (Illeg.)         500— 

Jul  9 '28  (Illeg.)  2748.90 

7-12-28  Dup           450— 

Jul  14 '28  (Illeg.)  2294— 

Aug  6 '28  (Illeg.)  1100— 

Aug  10 '28  (Illeg.)         668.50 

Aug  29  '28  Z  2550— 

Sep  15  '28  Z  3020.83 

Sep  19  '28  Z  1251— 

Sep  26  '29  Z  3450— 

10-4-28  Dup  6294.10 

Oct  6  '28  Z          600— 

Oct  11  '28  Z  9373.65 

Oct  16  '28  Z  2831.92 

Oct  18  '28  Z           984.71 

Oct  23  '28  Z  9446.90 

Oct  25  '28  Z  1150— 

Oct  26  '28  Z  5450— 
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(Testimony  of  Jauies  A.  Kammerdiner.) 

Citizens  National  Trust  &  Savings  Bank — (Continued) 


Oct  29  '28 
Nov  5  '28 
Nov  9-1928 
Nov  20  '28 
Dec  11  '28 
Dec  13  '28 
Dec  17  '28 
12-31-28 
Jan  2  '29 
Jan  19  '29 
Feb  2  '29 
Feb  13  1929 
Feb  18  '29 
Mar  8  '29 
Mar  21  '29 
3-4-29 

Mar  27  1929 
Apr  9  '29 
4-9-29 
Apr  15  '29 
Apr  19  '29 
Apr  22  '29 
Apr  25  '29 
Apr  30  '29 
May  13  '29 
4-26-29 
May  16  '29 
May  18  '29 
May  20  '29 
May  27  1929 
May  29  '29 
Jun  12  '29 
Jun  17  '29 
Jull9  1929 
Jul  24  '29 
Jul  24  '29 
Jul  31  '29 
Auff  1  '29 


Z 
Z 

z 
z 
p 
p 
z 

Dup 

z 

(Illeg.) 
(Illeg.) 

R 
(Illeg.) 
(Illeg.) 
(Illeg.) 
Dup 
(Illeg.) 
(Illeg.) 
Dup 
(Illeg.) 
(Illeg.) 

D 

M 

M 
(Illeg.) 
Dup 

M 


B 
B 

(Illeg.) 
B 
B 


150— 
2030.20 

401.07 
4037.33 
2150.50 
1750— 
1100— 
4622.40 
2072.88 
4290.65 

750— 
4000— 

500— 
2550— 
2774.40 
1268.72 
6350— 
1379.35 

300— 
3383.26 

726.65 
2300— 
4086.84 
1300— 

446— 

300— 
3267.50 

523.08 

800— 
2200— 
1042.92 
6715.55 
2250— 
2504.73 

950— 

800— 
1350— 

150— 
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(Testimony  of  James  A.  Kammerdiner.) 

Citizens  National  Trust  &  Savings  Bank — (Continued) 

Aug  3  '29  B  2500— 

Aug  9  '29  (Illeg.)       525— 

Aug  10  '29  (Illeg.)  1950— 

Aug  12  '29  B  20000— 

Aug  13 '29  (Illeg.)  2450— 

6-22-29  Dup  2350— 

7-15-20  Dup  4000— 

Aug  19  '29  B  1039.34 

Aug  30 1929  (Illeg.)  2400— 

Sep  17  1929  (Illeg.)  1236.48 

7-1-29  Dup          750— 

7-11-29  Dup          900— 

10-10-29  Dup  1350— 

10-16-29  Dup  3404.97 

Oct  19  1929  (Illeg.)  1000— 

Nov  1  '29  L  1400— 

Nov  13 1929  F         2496— 

Nov  15 1929  I  1500— 

Nov  19  '29  W  1363.50 

Nov  21 1929  I  1400— 

Nov  27 1929  I  1350— 

Dec  9 1929  I  1050— 

9-30-29  Dup  2710— 

12-5-29  Dup           800 

Dec  13 1929  I  3325 

Dec  14 1929  I  1725 

Dec  31 1929  I           650 

17  Dup  1260— 

18  Dup  350— 
Dec  20  Dup  1437.75 
Jan  3 1930  W  1395— 
Jan  6 1930  I  3000— 
Jan  22 1930  I  300 
Jan  23 1930  I  1450 
Jan  24  '30  Z  724.41 
Feb  14 1930  I  1467.36 
Feb  28 1930  I  389.88 
Mar  10  '30  I    600 
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(Testimony  of  James  A.  Kammerdiner.) 

Citizens  National  Trust  &  Savings  Bank — (Continued) 


Mar  13  '30 
Mar  19  '30 
Mar  21  '30 
Mar  28  '30 
Apr  7  '30 
Apr  1  '30 
Apr  21  '30 
Apr  24  '30 
Apr  25  '30 
May  12  '30 
May  27  '30 
Jun  21  '30 
Jun24  '30 
Jun  25  '30 
Jun  28  '30 
Jul  3  '30 
Jul  8  '30 
Jul  12  '30 
Jul  16  '30 
Jul  19  '30 
Jul  22  '30 
Jul  24  '30 
Jul  26  '30 


W 


550 

800 

800— 
1650— 

600— 
1725 
2900— 
2425— 
1865.36 
2082.17 

540 
1600— 
3220 

800— 
1300 

818.75 
1000 

700— 
3484.15 
1500 
3534.12 
1850.50 

400 


[Endorsed]:  Filed  Dec.  29,  1941. 


Mr.  Mitehel] :  The  next  one  is  issued  by  Bank  of 
Italy  National  Trust  &  Savings  Association,  Fuller- 
ton  Branch,  Fullerton,  California,  Savings  A<3Count 
No.  5551,  issued  to  *^'Jas.  Kammerdiner  or  Mrs." 

The  first  entry  is  August  16,  1929,  and  the  last 
entry  is  September  21,  1931. 
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(Testimony  of  James  A.  Kammerdiner.) 

Was   that   a   savings   or   checking   account,   Mr. 
Kammerdiner "? 

Mr.  Bloom:     Objected  to.   The  book  speaks  for 
itself.  It  says  a  savings  a^ccount. 

Mr.  Mitchell :     The  witness  would  know  what  the 
account  was.  Perhaps  the  book  shows. 

Mr.  Bloom:     It  says  '* Savings  Account." 

The  Court:     That  is  savings  account  No.  207. 

Mr.    Mitchell:     That   is    offered   as   Defendant's 
Exhibit  next. 

The   Court:     It   may  be  received  as  Exhibit  4, 
subject  to  the  same  objection  which  is  overruled. 

(The  document  referred  to  was  received  in 
evidence  and  marked  ''Defendant's  Exhibit 
No.  4.") 

DEFENDANT'S  EXHIBIT  No.  4 

Fullerton  Branch 

BANK  OF  ITALY 

National  Trust  &  Savings  Association 

Savgs.  Acct.  No.  5551 

JAS.  KAMMERDINER  or  MRS. 


Date 

Teller  Withdrawn 

Deposited 

Balance 

Aug  16  1929 

1376.39 

1376.39 

Sept  3  1929 

L 

691.62 

2062.01* 

10-29-29 

L 

199.75 

2267.76 

10-29-29 

L 

249.75 

2517.51* 

Dividend  51, 

Dec  31, 1929 

27.56 

2245.07 

2-21-30 

S 

179.97 

2785.04* 

Jun  18  1930 

2500— 

225.04 
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(Testimony  of  James  A.  Kammerdiner.) 
Bank  of  Italy — (Continued) 


Date 

reller  Withdrawn 

Deposited 

Balance 

Dividend  52, 

June  30, 1930 

53.30 

278.34 

6/10/30— Dupl. 

599.75 

878.09 

Au^'  21/30— Dupl 

147.22 

1025.31 

Aug  2  1930— For 'd 

1025.31 

Aug  29/30— Dupl 

399.75 

1425.06* 

Aug  30/30— Dupl 

349.15 

1774.81 

Sept  15/30— Dupl 

199.75 

1974.56* 

Div.  53, 

Dec.  31,  '30 

29.51 

2004.07 

Dec  20  1930 

2000 

4.07 

2-27-31     Dup 

J 

99.89 

103.96 

Div.  53, 

Dec.  31, 1930 

1.07 

105.03 

8-21-31 

97.75 

Sep  21 1931 

202.78 

202.78 

*  [Printer's    Note]  :    Illegible    because    of    perforations 
through  figures. 

[Endorsed] :  Filed  Dec.  29,  1941. 


Mr.  Mitchell:  The  defendant  will  offer  also  a 
similar  book  entitled  ''Head  office,  Merchants  Na- 
tional Trust  and  Savings  Bank  of  Los  Angeles, 
Sixth  and  Spring  Streets,  in  special  ordinary  ac- 
count with  Jas.  or  Mrs.  Kammerdiner  or  the  sur- 
vivor of  either  of  them. ' ' 

The  first  entry  is  January  7th,  1927,  and  the  last 
[38]  entry  June  22nd,  1928. 

The  Court:     It  may  be  received  as  No.  5. 
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(Testimony  of  James  A.  Kammerdiner.) 
Mr.  Bloom:     Same  objection. 

(The  document  referred  to  was  received  in 
evidence  and  marked  ^^Defendant's  Exhibit 
No.  5.'') 

DEFENDANT'S  EXHIBIT  No.  5 

Head  Office 

MERCHANTS  NATIONAL  TRUST  AND  SAVINGS  BANK 
OF  LOS  ANGELES 

Sixth  and  Spring  Streets 
Los  Angeles 

In  Special  Ordinary  Account  With 

JAS.  or  MRS.  JAS.  KAMMERDIMER 

or  the  survivor  of  either  of  them 

January  7 1927                   C  500— 

Feb  7 1927                           J  3447.38 

1-26         Dup  250— 

Mar  12 1927                         J  1500— 

Mar  19 1927                         J  2500— 

Oct  15          Dup  250— 

Sept  1         Dup  347— 

30         Dup  1000— 

Dec  10  '27               McCarty  3269.74 

Aug  19-27         Dup  1000— 

Nov  28-27         Dup  3640.50 

Dec  15  '27               McCarty  8358.10 

Mar  22  '29                 Paepke  800— 

Mar  26  '28               McCarty  2175— 

May  11  '28              McCarty  1335.25 

July  14          Dup  150— 

Jul  23 '28                McCarty  910.40 

June  22         Dup  1700— 

[Endorsed] :  Piled  Dec.  29,  1941. 
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Mr.  Mitchell:  The  next  one  is  issued  by  the 
Security  Trust  &  Savings  Bank,  Commercial  Ac- 
count, Western  and  Beverly  Branch.  The  number 
of  the  account  is  765,  issued  to  ^^  Jas.  Kammerdiner 
or  Mrs.  Jas.  Kammerdiner." 

The  first  entry  is  January  23,  1926,  and  the  last 
entry  August  19th,  1926. 

The  Court:     It  may  be  received. 

Mr.  Bloom:     Same  objection. 

The  Court :     The  objection  is  overruled. 

(The  document  referred  to  was  received  in 
evidence  and  marked  *' Defendant's  Exhibit 
No.  6.") 

DEFENDANT'S  EXHIBIT  No.  6 

SECURITY  TRUST  &  SAVINGS  BANK 

No.  765 

Commercial  Account  with 

JAS.  KAMMERDINER  or  MRS.  JAS.  KAMMERDINER 

This  Account  Does  Not  Bear  Interest 


Jan  23  '26 

(Illegible) 

15,875.77 

Feb  24  '26 

J 

5,582.99 

Feb  25  '26 

CD 

947— 

Mar  15  '26 

Vchrs.  Retd. 

11,780.82 

May  1  '26 

J 

150 

May  3  '26 

J 

1,601.61 

Jun  9  '26 

(Illegible) 

525— 

Jul  14  '26 

ET 

299.80 

Jul  15  '26 

ET 

550.00 

Aug  18  '26 

(Illegible) 

(Illegible) 
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Mr.  Mitchell :  The  next  deposit  book  is  issued 
by  the  Citizens  Trust  &  Savings  Bank,  Western 
Avenue  Branch,  Los  Angeles,  California,  Term  Ac- 
count No.  3667,  issued  to  ^^Mrs.  Jas.  Kammer- 
diner James  Kammerdiner."  Just  the  two  names, 
nothing  between  the  names. 
The  Court:     Seven. 

(The  document  referred  to  was  received  in 
evidence  and  marked  ^* Defendant's  Exhibit 
No.  7.") 

DEFENDANT'S  EXHIBIT  No.  7 

Always  Bring  This  Book  With  You 

CITIZENS  TRUST  &  SAVINGS  BANK 

Book  No.  2 
Term  No.  3667 

This  Account  Is  Not  Subject  to  Check 

In  Term  Account  With 

MRS.  JAS.  KAMMERDINER 
JAMES  KAMMERDINER 

No  payments  will  be  made  except  upon 
presentation  of  this  book 

Date  Withdrawn        Deposits  Balance 


Apr  24  '28 

Brought  Fwd 

23,607.07 

Apr  30  '28 

550— 

24,157.07 

May  4 '28 

192.51 

24,349.58 

May  9  '28 

245— 

24,594.58 

May  12  '28 

72.10 

24,666.68 

May  23  '28 

35.43 

24,702.11 

Junl  '28 

250— 

24,952.11 

Jun  6  '28 

390 

25,342.11 

Jun  9  '28 

752.60 

26,094.71 

Jun  19  '28 

26— 

26,120.71 
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Citizens    Trust    &    Savings   Bank — Book    No.    2 — (Continued) 


Date 

Withdrawn 

Deposits 

Balance 

Jul  2  '28 

* 

150— 

26,270.71 

Interest  to  July 

1, 1928 

429.31 

26,700.02 

Jul  20  1928 

306.07 

27,006.09 

Jul  30  '28 

400 

27,406.09 

Sep  15  '28 

110— 

27,516.09 

Sep  19  '28 

200— 

27,716.09 

Sep  26  '28 

616.21 

28,332.30 

Oct  4  '28 

24.75 

28,357.05 

Nov  5  '28 

133.51 

28,490.56 

Nov  13  '28 

*                          X 

990.64 

29.481.20 

Jan  3 1929 

6.25 

29,487.47 

Interest  to  Jan.  1. 1929 

550.57 

30,038.04 

Jan  7  '29 

462 

30,500.04 

Jan  22  '29 

1,182.50 

31,682.54 

Jan  26  '29 

750— 

32,432.54 

Feb  8  '29 

40— 

32,472.54 

Feb  18  '29 

153.59 

32,626.13 

Mar  8  '29 

*      Compared 

40— 

32,666.11 

Apr  5  '29 

320.35 

32,986.46 

Apr  8  '29 

200— 

33,186.46 

Apr  14  '29 

225 

33,411.46 

Apr  19  '29 

38.93 

33,450.39 

May  1  '29 

600 

34,050.39 

May  7  '29 

87.50 

34,137.89 

May  20  '29 

1,053.35 

35,191.24 

May  27  1929 

M 

700 

35,891.24 

May  29  '29 

100 

35,991.24 

Jun  13  '29 

41.50 

36,032.74 

Jun  17  '29 

450— 

36,482.74 

Jul  6  '29 

400 

36,882.74 

Interest  to  July 

1, 1929 

657.78 

37,540.52 

Jul  6  '29 

37.50 

37,578.02 

Aug  9  '29 

249.50 

37,827.52 

Aug  12  '29 

B    20,000— 

17,827.52 

Aug  13  '29 

W 

228.75 

18,056.27 

Aug  27  1929 

I 

174 

18,230.27 

Sep  12  '29 

W 

137.50 

18,367.77 
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Date  Withdrawn        Deposits 

Sep  30 1929  *  198.66 

Sep  30  '29  W  237.50 

Oct  10 1929  I  41.50 

Oct  19 1929  I  1,350— 

Nov  1  '29  L  82.33 

Nov  7 1929  T  37.50 

Dec  3  '29  L  24— 

Dec  5  '29  *  240.55 

Jan  6 1939  I  37.50 

356.54 
1,775 
437.50 
501.35 
337.50 
175 
800 
323.34 
337.50 
500 
587.50 
470— 


Interest  Jan.  1, 1930     Compared 

Jan  17  1930  I 

Feb  4, 1930  I 

Feb  20  1930  I 

Mar  5  '30  * 

Mar  10  '30  I 

Mar  21  '30  I 

Mar  28  '30  W 

Apr  3  '30  I 

Apr  7  '30  I 

May  2  '30  I 

Jun  3  '30  A 

Jun  18  '30  F    10,000— 

Jun  18  '30  I      5,000 

Interest  to  July  1, 1930 

Nov  19  '30  I 

Interest  Jan  1, 1937 

Feb  3  '31  K 

Interest  July  1, 1931 

Jul  8  '31  0 

Jul  9  '31  ♦ 


Compared 
Compared 
13,030.97 


261.70 
18.75 

249.70 
37.50 

244.78 
1.00 


—  (Continued) 

Balance 

18,566.43 
18,803.93 
18,845.43 
20,195.43 
20,277.76 
20,315.26 
20,339.26 
20,579.81 
20,617.31 
20,973.85 
22,748.85 
23,186.35 
23,687.70 
24,025.20 
24,200.20 
25,000.20 
25,323.54 
25,661.04 
26,161.04 
26,748.54 
27,218.54 
17,218.54 
12,218.54 
12,480.24 
12,498.99 
12,748.69 
12,786.19 
13,030.97 
13,031.97 
1.00 


*  [Printer's  Note] 
ble  and  omitted. 


Tellers'  initials  in  this  book  illegi- 
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Mr.  Mitchell:  The  first  entry  is  April  24th,  1928 
and  the  last  entry  is  July  9th,  1931.  [39] 

Mr.  Bloom;     Same  objection. 

The  Court :     It  will  be  received  as  7. 

Mr.  Mitchell:  The  next  one  is  issued  by  the 
Security  Office  of  the  Security-First  National  Bank 
of  Los  Angeles,  A<3C0unt  No.  S  501166,  in  account 
with  '* Myrtle  B.  Kammerdiner  or  Jas.  Kammer- 
diner," and  stamped  ^*  Payable  to  either  or  the  sur- 
vivor of  them."  It  is  a  special  savings  account. 

The  Court:  All  right.  It  may  be  received  as  8, 
subject  to  the  same  objection  which  is  overruled. 

(The  document  referred  to  was  received  in 
evidence  and  marked  '^Defendant's  Exhibit 
No.  8.") 

DEFENDANT'S  EXHIBIT  No.  8 

Security  Office 

SECURITY-FIRST  NATIONAL  BANK  OF  LOS  ANGELES 

Los  Angeles 

No.  S501166 

Special  Savings  Account  with 

MYRTLE  B.  KAMMERDINER  or  JAS.  KAMMERDINER 

Payable  to  Either  or  the  Survivor  of  Them 

Subject  to  the  By-Laws  Governing 
Special  Savings  Accounts 


Jul  7  '31 

(Illegible) 

14,861.34 

July  30 

Int. 

3.80 

Aug  29 

Int. 

30.95 

Sept.  29 

Int. 

31.01 

Oct.  30 

Int. 

31.08 
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Nov.  28 

Int. 

31.14 

Dec.  30 

Int. 

31.20 

Jan.  29 

Int. 

29.20 

Feb.  27 

Int. 

28.22 

Mar.  30 

Int. 

28.28 

Apr.  29 

Int. 

25.11 

May  28 

Int. 

11.41 

June  29 

Int. 

11.43 

July  29 

Int. 

11.45 

Aug  29 

Int. 

11.48 

Sept.  29 

Int. 

11.50 

Oct.  29 

Int. 

11.53 

Nov.  29 

Int. 

11.55 

Dec.  30 

Int. 

11.57 

Mar  17  '33 

(Illegible) 

10,650— 

Mar  20  '33 

CP 

12,030.00 

Mar  23  '33 

(Illegible) 

4,070.00 

ed] :  Filed  Dec 

.  29,  1941. 

Mr.  Mitchell:  The  next  book  is  issued  by  the 
Fullerton  Branch  of  the  Bank  of  America,  stamped 
over  '^  Farmers  &  Merchants  National  Bank,  Ful- 
lerton, California."  It  reads  ^'In  Account  with  Jas. 
Kammerdiner. ' ' 

The  first  entry  is  May  15th,  '25,  and  the  last  entry 
is  November  17th,  '25. 

Mr.  Bloom:     Same  objection. 

By  Mr.  Mitchell: 

Q.  Mr.  Kammerdiner,  is  that  the  same  account 
to  which  you  referred  as  being  carried  in  your 
name,    the   account    for   your   living    expenses    or 
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emergency,  as  you  stated,  the  account  you  kept  in 
Fullerton  ? 

A.     I  believe  I  had  more  money  than  that  there. 
Haven't  you  got  another  book  there? 

Q.     No  other  that  far  back.  [40] 

A.     What  is  that  date? 

Q.     That  is  1925. 

A.     What  is  the  first  date  on  that  ? 

Mr.  Bloom:     1925? 

Mr.  Mitchell:     May,  1925. 

The  Witness:     We  got  one  that  should  be  earlier 
than  that. 

By  Mr.  Mitchell: 

Q.     This  is  in  your  name  only? 

A.     Yes,  but  there  ought  to  be  one  earlier. 

The   Court:     Maybe  the  Government  is  holding 
out  some  of  your  check  books. 

Mr.  Mitchell:     These  books  were  just  handed  me 
by  Mr.  Bloom.       I  haven't  seen  them  before. 

The  Court:     It  may  be  received. 

Mr.  Mitchell:     It  is  offered  for  what  it  is  worth. 

The  Witness:     I  had  more  money  in  it  than 

The    Court      (Interrupting) :     All   right.   What- 
ever you  had,  it  is  your  account  anyway. 

(The  document  referred  to  was  received  in 
evidence  and  marked  '^Defendant's  Exhibit 
No.  9.") 
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DEFENDANT'S  EXHIBIT  No.  9 
FULLERTON  OFFICE— BANK  OF  AMERICA 

Fanners  &  Merchants  National  Bank 
FuUerton,  California 

10351 


In  Account  With 

JAS. 

KAMMERDINER 

My  15  '25 

R.C.R. 

7,477.40 

May  18  '25 

Taylor 

1,288.05 

My  29  '25 

R.C.R. 

1,750.00 

Jun  12  '25 

P 

1,350 

Ju  16  '25 

R.C.R. 

1,350 

Ju  17  '25 

R.C.R. 

1,827.70 

Jun  20  '25 

P 

1,144.93 

Jun  26  '25 

P 

1,241.92 

Jul  6  1925 

1,000 

Jul  7  '25 

P 

1,375.60 

Jul  16  '25 

P 

604.50 

Jul  16  '25 

P 

4,129.03 

Jul  24  '25 

P 

2,400 

Aug  25  '25 

S 

750 

Aug  25  '25 

s 

1,850— 

Oct  3  '25 

s 

1,300— 

Nov  17  '25 

p 

1,330.02 

[Endorsed] :  Filed  Dec.  29,  1941. 


Mr.  Mitchell:  The  next  book  is  issued  by  the 
Western  and  Beverly  Branch  of  the  Security-First 
National  Bank  of  Los  Angeles.  The  number  is 
65619.  ''Term  Savings  Account  with  Jas.  A.  Kam- 
merdiner or  Myrtle  B.  Kammerdiner." 
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The  first  entry  is  April  26,  1934  and  the  last  is 
[41]  September  17,  1935. 
The  Court:     All  right. 
Mr.  Bloom:     Same  objection. 
The  Court :     It  may  be  received. 
The  Clerk:     Ten. 

(The  document  referred  to  was  received  in 
evidence  and  marked  *' Defendant's  Exhibit 
No.  10.") 

DEPENDANT'S  EXHIBIT  No.  10 

Western  &  Beverly  Branch 

SECURITY-FIRST  NATIONAL  BANK  OF  LOS  ANGELES 

Los  Angeles 

No.  65619 

Term  Savings  Account  with 

JAS.  A.  KAMMERDINER  or  MYRTLE  B.  KAMMERDINER 

This  account  is  not  subject  to  check 


Date 

Entered  by  Withdrawn 

Deposited 

Balance 

Apr  26  '34 

1,808.91 

1,808.91 

Aug  1  '34 

527.71 

2,336.62 

Aug  27  '34 

# 

100.80 

2,437.42 

9-6-34 

544.01 

2,981.42 

Sep  17  '34 

1,285.65 

4,267.07 

Sep  21  '34 

133.23 

4,400.30 

10-11-34 

Lea 

67.20 

4,467.50 

Oct  18  '34 

150— 

4,617.50 

11-14-34 

67.06 

4,684.56 

Jan  2  '35 

#Deposit  should  be 

101.80 

1— 

4,685.56 

Dec.  31, 1934,  Interest 

56.10 

4,741.66 

1-2-35 

• 

66.80 

4,808.46 

1-9-35 

• 

66.80 

4,875.26 
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Date  Entered  by  Withdrawn        Deposited  Balance 


Fwd. 

4,875.26 

Jan  19  '35 

• 

1,065.83 

5,941.09 

Feb.  14  '35 

« 

155.37 

6,096.46 

2-11-35 

• 

66.17 

6,162.63 

Feb  26  '35 

* 

650 

6,812.63 

6-30-35       Int. 

82.22 

6,894.85 

To  adj.  extension  9-6-34 

6,894.86 

3-7-35 

* 

65.89 

6,960.75 

Sep  17  '35 

• 

6,960.75 

*[ Printer's  Note]:   Tellers'  initials  in  this  book  illegi- 
ble and  omitted. 
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Mr.  Mitchell  The  next  is  issued  by  the  Guaranty 
Office  of  the  Security-First  National  Bank  of  Los 
Angeles,  Number  288844 — *^  Commercial  Account 
with  Jas.  Kammerdiner." 

The  first  entry  is  March  17,  1933,  $20,000.00;  the 
last  entry  is  August  14th,  1933,  $12.45, 
That  is  offered  as  the  next  Exhibit. 
Mr.  Bloom:     Same  objection. 
The  Court:     That  will  be  Government's  11. 

(The  document  referred  to  was  received  in 
evidence  and  marked  *^ Defendant's  Exhibit 
No.  11.") 
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DEFENDANT'S  EXHIBIT  No.  11 

Guaranty  Office 

SECURITY-FIRST  NATIONAL  BANK  OF  LOS  ANGELES 

Los  Angeles 

No.  288844 

Commercial  Account  with 

JAS.  KAMMERDINER 

This  Account  Does  Not  Bear  Interest 

Mar  17  '33              (Illegible)         20,000— 
Aug  14 1933          (Illegible)  1,200— 

Aug  14 1933          (Illegible)  12.45 

Oct  6  ^a^ (Illegible) 10,539.90 

Oct  7  ^85 (iiiijgibitj) e^eee 

out. 
[Endorsed] :  Filed  Dec.  29,  1941. 


By  Mr.  Mitchell: 

Q.  Mr.  Kammerdiner,  in  which  of  these  accounts 
were  [42]  the  receipts  from  the  rotary  jar  business 
placed  ?  Can  you  identify  them,  please  ? 

A.  I  don't  know  if  I  would  be  able  to  do  that. 
You  know  this  banking  business 

The  Court  (Interrupting)  :  Speak  louder.  There 
is  no  secret.  You  can't  whisper. 

The  Witness :     My  voice  is  not  too  strong. 

The  Court:  That  is  all  riglit.  I  will  sit  right 
here.  It  doesn't  make  any  difference. 

The  Witness :  The  banking  business,  a  good  part 
of  it,  was  done  by  my  wife.  She  did  the  office  work. 
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By  Mr.  Mitchell : 

Q.     And  handled  the  finances^ 

A.  Mostly.  I  never  did  have  a  bit  of  schooling 
in  my  life.  I  never  went  to  school  a  straight  week 
in  my  whole  life.  I  never  was  in  a  high  school  and 
never  was  on  a  college  grounds. 

Q.     But  your  wife  was  educated  ? 

A.  My  wife  had  some  education.  She  worked  in 
an  office  here  in  the  city. 

Q.     As  a  stenographer,  before  you  were  married  ? 

A.  Yes.  And  the  bookkeeping  work  and  things 
that  did  need  office  work,  I  wasn't  close  to  that. 

Q.  Was  that  true  during  the  time  that  the 
boarding  house  was  run,  also  ? 

A.     Well,  it  had  to  be  true  during  that  time.  [43] 

Q.  Just  the  same  as  during  the  rotary  jar  busi- 
ness"? A.     Yes. 

Q.  But  you  can't  tell  exactly  which  of  these 
accounts 

A.  (Interrupting)  :  I  can  tell  some  of  them.  I 
ought  to  be  able  to  tell  from  the  size  of  them. 

Q.  You  are  now  looking  at  a  term  account,  which 
is  marked  Defendant's  Exhibit  1,  covering  the  pe- 
riod from  August,  1921,  to  October,  1935.  Does 
the  date  help  you  any? 

A.     Yes,  sir,  it  would. 

Q.     Between  '21  and  '35? 

A.  Yes.  I  imagine  a  good  part  of  that  was  jar 
business. 

Q.    Yes. 
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A.  Now,  I  think  practically  all  of  this  was  jar 
business. 

Q.     Now,  let's  see. 

You  now  have  Defendant's  Exhibit  No.  3,  one  on 
the  Citizens  Bank,  commencing  in  November,  '25 
and  ending  July,  '30,  the  Citizens  Trust  &  Savings 
Bank. 

A.     And  I  think  part  of  this  is  jar  business. 

Q.  Now,  this  one  is  Defendant's  Exhibit  No.  4, 
Bank  of  Italy,  Fullerton  Branch,  Savings  Account, 
from  August  16,  '29  to  September,  '31. 

A.     Part  of  this  and  along  in  there  was  jar 
business.    (Indicating) . 

Q.  This  is  Defendant's  Exhibit  No.  2,  also  a 
joint  [44]  account,  First  National  Bank,  Fullerton, 
California.  I  don't  know  whether  it  is  savings  or 
not.  It  doesn't  indicate  whether  it  is.  It  starts  No- 
vember, '24  and  ends  December,  '25. 

A.     This  is  jar  business. 

Q.  How  about  this  one.  Exhibit  6,  Western  Ave- 
nue? A.     That  is  jar  business. 

Q.     That  is  jar  business?  A.     Yes. 

Q.  This  is  Exhibit  6,  Secvirity  Trust  &  Savings 
Bank,  Western  and  Beverly  Branch,  and  begins 
January,  '26  and  ends  August,  '26,  also  a  joint  ac- 
count: ^'Mr.  James  Kammerdiner,  or  Mrs.  James 
Kammerdiner. ' ' 

What  did  you  say  about  this? 

A.  I  wouldn't  say  much  about  that.  I  don't 
know. 
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Q.  It  is  Defendant's  Exhibit  No.  5.  You  don't 
recall  about  that  one? 

A.     No,  sir.   This,  I  think,  is  mostly  jar  business. 

Q.  Referring  to  Defendant's  Exhibit  7,  ''Mrs. 
Jas.  Kammerdiner  and  Jas.  Kammerdiner. " 

Referring  to  Exhibit  No.  8,  now. 

A.     Is  that  "  '33"  or  "  '38"? 

Q.     That  is  "  '33".  [45] 

A.  That  is  jar  business,  too.  I  think  it  is  mostly 
all  jar  business. 

Q.  That  was  referring  to  Exhibit  No.  8,  ''Myr- 
tle B.  Kammerdiner  or  Jas.  Kammerdiner." 

A.  We  had  other  income  that  might  have  been 
throwed  in  here,  but  the  majority  of  it  is  jar  busi- 
ness. 

Q.     Jar  business  receipts  ?  A.     Yes. 

Q.  You  are  now  looking  at  Exhibit  9,  Defen- 
dant's 9,  in  your  name  only?         A.     Yes. 

Q.  Did  any  jar  business  receipts  go  into  that 
account  ? 

A.  I  don't  believe  so.  That  is  when  I  worked 
over  on  the  lease. 

And  this  is  jar  business,  too. 

Q.  Referring  to  Exhibit  10,  '"Jas.  A.  Kammer- 
diner or  Myrtle  B.  Kammerdiner." 

A.     This  one,  I  don't  know  about  either. 

Q.  Referring  to  Exhibit  11,  "Jas.  Kammerdi- 
ner," only. 

Now,  Mr.  Kammerdiner,  I  think  you  testified  on 
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direct  examination  that  it  is  hard  to  tell  the  value 

of  your  patent  when  you  first  invented  it? 

A.     Yes. 

Q.     The  basic  patent?  A.     Yes. 

Q.  That  was  in  1922  tliat  it  was  invented  and 
then  it  [46]  was  patented  in  '23;  is  that  correct? 

A.     Yes,  sir. 

Q.  How  soon  after  thai:  was  its  value  estab- 
lished? 

A.     Well,  I  would  say  very  soon  after  that. 

Q.  As  soon  as  receipts  and  profits  started  com- 
ing in?  A.     Yes. 

Q.     Was  that  about  '23  or  '24? 

A.     I  believe  it  was  close,  the  first  of  '24. 

Q.     The  beginning  of  1924?  A.     Yes,  sir. 

Q.  And,  Mr.  Kammerdiner,  did  you  make  in- 
vestments, you  and  your  wife,  with  these  profits 
from  the  rotary  jar  business?  Did  you  purchase 
real  estate  or  stocks  or  bonds  or  other  property? 

A.     Yes. 

Mr.  Mitchell:  With  counsels'  and  the  Court's 
permission,  I  might  offer  the  certified  copy  of  the 
Estate  Tax  Return  in  evidence  at  this  time,  out  of 
order,  because  I  do  want  to  cross  examine  the 
witness. 

The  Court:  All  right.  It  may  be  received  as 
Government's  Exhibit  12. 

(The  document  referred  to  was  received  in 
evidence  and  marked  ^* Defendant's  Exhibit 
No.  12.") 
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DEFENDANT'S  EXHIBIT  No.  12 

[Page  3] 

GROSS  ESTATE 
Schedule  A 
Real  Estate 


Instructions 

Real  estate,  improved  or  unimproved,  should  be  so  de- 
scribed and  identified  that  upon  investigation  by  an  In- 
ternal Revenue  officer,  it  may  be  readily  located  for  in- 
spection and  valuation.  For  each  parcel  of  real  estate  there 
should  be  given  the  area  and,  if  the  parcel  is  improved, 
a  short  statement  of  the  character  of  the  improvements. 
For  location,  such  details  as  the  following  may  be  neces- 
sary : 

City  or  Town  Property. — Street  and  number,  ward, 
subdivision,  block,  and  lot,  etc. 

Rural  Property. — Township,  range,  block  and  lot,  street,, 
landmarks,  etc. 

If  any  item  of  real  estate  is  subject  to  mortgage,  the 
unpaid  balance  of  the  mortgage  should  be  shown  below 
under  ' 'Description."  The  full  value  of  the  property  and 
not  the  equity  must  be  extended  in  the  value  column. 
The  mortgage  should  be  deducted  under  Schedule  J  of  this 
return. 

Real  property  which  the  decedent  has  contracted  to 
purchase  should  be  listed  in  this  schedule.  The  full  value 
of  the  property  and  not  the  equity  must  be  extended  in 
the  value  column.  The  unpaid  portion  of  the  purchase 
price  should  be  deducted  under  Schedule  I  of  this  return. 

The  value  of  dower,  curtesy,  or  a  statutory  estate 
created  in  lieu  thereof,  is  taxable,  and  no  reduction  on 
account  thereof  or  on  account  of  homestead  or  other 
exemption  should  be  made  in  returning  the  value  of  the 
real  estate. 

All  rents  accrued  and  unpaid  should  be  apportioned 
to  the  date  of  death,  whether  due  at  that  time  or  not. 

For  further  instructions  see  article  2  and  articles  10 
to  13,  inclusive.  Regulations  No.  80. 
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Defendant's  Exhibit  No.  12— (Continued) 

Did  the  decedent,  at  the  time  of  death,  own  any  real 
estate?    (Answer  ''Yes"  or  ''No.")— No. 


Assessed 

P^air  market 

value  for 

value  at 

Rents 

year  of 

date  of 

accrued 

decedent's 

decedent's 

to  date 

Item  No.              Description                     death 

death 

of  death 

$ 

$ 

$ 

None  (See  Sched- 

ule "D-1") 

Totals 

.-$ 

$ 

Grand   Total    (also   enter 

under   the 

Recapitulation,  Schedule  L) 

.$    00 

(If  more  space  is  needed,  insert  additional  sheets  of 

same  size) 
Estate  of  Myrtle  B.  Kammerdiner 
Date  of  death  April  4,  1935 


[Page  8] 


SCHEDULE  D-1 

Jointly  Owned  Property 


Instructions 

All  property  of  whatever  kind  or  character,  whether 
real  estate,  personal  property,  bank  accounts,  etc.,  in 
which  the  decedent  held  at  the  time  of  his  death  an  in- 
terest either  as  a  joint  tenant  or  as  a  tenant  by  the 
entirety,  must  be  returned  under  this  schedule. 

The  full  value  of  the  property  must  be  included  in  the 
fourth  column,  unless  it  can  be  shown  that  a  part  of  the 
property  originally  belonged  to  the  other  tenant  or  ten- 
ants and  was  never  received  or  acquired  by  the  other 
tenant  or  tenants  from  the  decedent  for  less  than  an 
adequate  and  full  consideration  in  money  or  moneys 
worth. 

Where  it  is  shown  that  the  property  or  any  part 
thereof,  or  any  part  of  the  consideration  with  which  the 
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Defendant's  Exhibit  No.  12 — (Continued) 

Schedule  ^^D-l"— (Continued) 
property  was  purchased,  was  acquired  by  the  other  tenant 
or  tenants  from  the  decedent  for  less  than  an  adequate 
and  full  consideration  in  money  or  money's  worth,  there 
should  be  omitted  from  this  schedule  only  so  much  of  the 
value  of  the  property  as  is  proportionate  to  the  considera- 
tion furnished  by  such  other  tenant  or  tenants. 

Where  the  property  was  acquired  by  gift,  bequest,  de- 
vise, or  inheritance  by  the  decedent  and  spouse  as  tenants 
by  the  entirety,  then  only  one-half  of  the  value  of  the 
property  should  be  listed  on  this  schedule.  Where  the 
property  was  acquired  by  the  decedent  and  another  per- 
son or  persons  by  gift,  bequest,  devise,  or  inheritance  as 
joint  tenants,  and  their  interests  are  not  otherwise  speci- 
fied or  fixed  by  law,  then  there  should  be  entered  on  this 
schedule  only  such  fractional  part  of  the  value  of  the 
property  as  is  obtained  by  dividing  the  full  value  of  the 
property  by  the  number  of  joint  tenants. 

If  the  executor  contends  that  less  than  the  value  of  the 
entire  property  is  includable  in  the  gross  estate  for  pur- 
poses of  the  tax,  the  burden  is  upon  him  to  show  his 
right  to  include  such  lesser  value,  and  in  such  case  he 
should  make  proof  of  the  extent,  origin,  and  nature  of 
the  decedent's  interest  and  the  interest  of  decedent's 
cotenant  or  cotenants. 

If  the  property  consists  of  real  estate,  the  assessed 
value  thereof  for  the  year  of  death  should  be  shown  in 
the  second  column,  headed  ''Description  of  property."  In 
the  third  column  should  be  entered  the  fair  market  value 
of  the  whole  property,  even  though  only  a  fractional  part 
thereof  is  returnable  in  column  4.  In  the  fourth  column 
should  be  entered  the  amount  to  be  included  in  the  gross 
estate  pursuant  to  the  instructions  given  above.  In  the 
fifth  column  should  be  entered  the  rents,  interest,  and 
other  income  accrued  to  the  date  of  decedent's  death  in 
the  same  proportion  as  the  amount  entered  in  column  4 
bears  to  the  amount  entered  in  column  3. 

Property  in  which  the  decedent  held  an  interest  as  a 
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Defendant's  Exhibit  No.  12 — (Continued) 

Schedule  ''D-1"— (Continued) 
tenant  in  common  should  not  be  listed  here,  but  the  value 
of  his  interest  therein  should  be  returned  under  Schedule 
A,  if  real  estate,  or  if  personal  property,  under  the  appro- 
priate schedule.  The  value  of  the  decedent's  interest  in 
partnerships  should  not  be  included  here,  but  under 
Schedule  D-2  on  the  following  page,  designated  as  "Other 
Miscellaneous  Property. ' ' 

For  further  instructions,  see  articles  22  and  23,  Regu- 
lations No.  80. 


Item 

No. 


Description  of  property 


Fair  market 

Rents  and 

value  of  the 

other 

property 

Amount  to 

income 

at  date  of 

be  included 

accrued 

decedent's 

in  gross 

to  date 

death 

estate 

of  death 

$ 


Totals $  $ 

Grand   Total    (also  enter  under  the  Re- 
capitulation, Schedule  L) $ 

(If  more  space  is  needed,  insert  additional  sheets 
of  same  size) 
Estate  of  Byrtle  B.  Kammerdiner 
Date  of  death— April  4,  1935. 

D-1 


Item 

No. 


SCHEDULE  ''D-1" 
Jointly  Owned  Property 

Fair  market 


Description  of  property 


Rents  and 

value  of  the  other 

property  Amount  to       income 

at  date  of         be  included      accrued 

decedent's  in  gross  to  date 

death  estate  death 


Real  Estate:   (Los  Angeles  County) 
1.    That  portion  of  Lot  Three 
(3)  of  the  South  Gardena 
Tract,  as  per  map  record- 
ed in  Book  43,  page  39  of 
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Defendant's  Exhibit  No.  12— (Continued) 
Schedule  ^'D-l"— (Continued) 


Item 

No.  Description  of  property 

Real  Estate:  (Los  Ang.  Co.) — (Cont'd.) 

Miscellaneous  Records  in 
the  office  of  the  Recorder 
of  said  County  described 
as  follows: 

Beginning  at  the  North- 
west corner  of  said  Lot 
Three  (3)  ;  thence  North 
88°  06'  East  on  the  North- 
erly line  of  said  Lot  Three 
(3),  Eight  Hundred  Sev- 
enteen and  seventy  hun- 
dredths (817.70)  feet  to 
the  Northeast  corner  of 
said  Lot  Three  (3)  ;  thence 
South,  on  the  East  line  of 
said  Lot  Three  (3),  One 
Hundred  Twenty  -  eight 
(128.00)  feet;  thence  South 
87°  59'  West,  Eight  Hun- 
dred Fourteen  and  five 
hundredths  (814.05)  feet, 
to  the  Westerly  line  of 
said  Lot  Three  (3)  ;  thence 
North  1°  37'  West,  on  said 
Westerly  line  of  Lot  Three 
(3),  One  Hundred  Twenty- 
nine  and  sixty-five  hun- 
dredths (129.65)  feet  to 
the  point  of  beginning. 
Above  named  Northwest 
corner  being  on  the  East- 


Fair  market 

Rents  and 

value  of  the 

other 

property 

Amount  to 

income 

at  date  of 

be  included 

accrued 

decedent's 

in  gross 

to  date 

death 

estate 

death 
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Defendant's  Exhibit  No.  12— (Continued) 
Schedule  "D-l"—( Continued) 


Fair  market 

Rents  and 

value  of  the 

other 

property 

Amount  to 

income 

at  date  of 

be  included 

accrued 

Item                                                                         decedent's 

in  gross 

to  date 

No.                   Description  of  property                death 

estate 

death 

Real  Estate:  (Los  Ang.  Co.)— (Cont'd.) 

erly  line''  of  Main  Street 
(60  feet  wide). 
Subject  to  Right  of  way 
for  constructing  and  main- 
taining electric  line  con- 
sisting of  poles,  cross  arms 
and  other  appliances,  to  be 
set  one  foot  west  of  East 
property  line,  in  favor  of 
Southern  California  Edi- 
son Company,  a  corpora- 
tion, Los  Angeles,  California. 
This  property  has  been 
registered  under  the  Tor- 
rens  title  and  is  covered 
by  certificate  No.  CC-27772, 
issued  in  the  name  of 
James  A.  Kammerdiner 
and  Myrtle  B.  Kammer- 
diner as  joint  tenants $     1,920.00  $        960.00 

2.  An  undivided  one-third 
(1/3)  interest  in  and  to: 
Lot  Twenty-five  (25),  ex- 
cept the  North  Forty-nine 
(49)  feet  thereof,  and  also 
the  North  Forty-one  and 
05/100  (41.05)  feet  of  lot 
(32),  all  of  Tract  Number 
Ei^^ht  Hundred  Fifty-six 
(856)  as  per  map  recorded 
in  Book  16,  at  Page  96  of 
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Defendant's  Exhibit  No.  12 — (Continued) 
Schedule  '^D-l"— (Continued) 


Fair  market 

Rents  and 

value  of  the 

other 

property 

Amount  to 

income 

at  date  of 

be  included 

accrued 

decedent's 

in  gross 

to  date ■ 

death 

estate 

death 

Item 

No.  Description  of  property- 

Real  Estate:  (Los  Ang.  Co.) — (Cont'd.) 

Maps,  in  the  office  of  the 
County  Recorder  of  said 
County,  except  from  all  of 
said  premises  the  West 
One  Hundred  Forty-two 
and   59/100    (142.59)    feet 

thereof  300.00  150.00 

Lot  Fifteen  (15)  of  Tract 
Number  Eight  Hundred 
Fifty-six  (856)  in  the 
Rancho  Sausal  Redondo,  as 
per  map  recorded  in  Book 
16,  Page  96  of  Maps,  in 
the  office  of  the  County 
Recorder  of  Los  Angeles 
County    750.00  375.00 

3.  Lot  One  (1)  of  Tract  No. 
5291,  as  per  map  recorded 
in  Book  54,  Page  22  of 
Maps,  in  the  office  of  the 
County  Recorder  of  said 
County  of  Los  Angeles. 
Subject  to  conditions,  re- 
strictions,   and    rights    of 

way  of  record 4,000.00         2,000.00 

4.  Lot  Seven  hundred  thirty 
(730)  of  Tract  Fifty-four 
hundred  and  forty-five 
(5445)  as  recorded  in  Book 
59,  pages  69  and  70  of 
Maps,  records  of  Los  An- 
geles  County   2,550.00         1,275.00 
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Pair  market 

Rents  and 

value  of  the 

other 

property 

Amount  to 

income 

at  date  of 

be  included 

accrued 

decedent's 

in  gross 

to  date 

death 

estate 

death 

Item 

No.  Description  of  property 

Real  Estate:  (Los  Ang.  Co.)  —  (Cont'd.) 

5.  Lot  Five  Hundred  Sev- 
enteen (517),  Tract  5445, 
County  of  Los  Angeles, 
State  of  California,  as 
per  map  recorded  in  Book 
59,  pages  69  and  70 
of  Maps,  in  the  office  of 
the    County    Recorder    of 

said  County  3,250.00        1,625.00 

6.  Lot  Two  Hundred  Fifty- 
eight  (258),  Tract  5445, 
County  of  Los  Angeles,  as 
per  map  recorded  in  Book 
59,  pages  69  and  70  of 
Maps,  in  the  office  of  the 
County    Recorder    of    said 

County    3,000.00         1,500.00 

7.  Lot  Eighty  (80),  of  Tract 
Number  Fifty-four  Hun- 
dred Forty-five  (5445),  as 
per  map  recorded  in  Book 
59,  pages  69  and  70  of 
Maps,  in  the  office  of  the 
County    Recorder    of    said 

County    3,750.00        1,875.00 

8.  Lot  Seven  Hundred  Thir- 
ty-one (731)  of  Tract  No. 
5445,  (known  as  Eastmont) 
as  per  map  thereof  record- 
ed in  Book  59,  pages  69 
and  70  of  Maps  in  the  of- 
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Defendant's  Exhibit  No.  12— (Continued) 
Schedule  ^^D-l"— (Continued) 


Pair  market 

Rents  and 

value  of  the 

other 

property 

Amount  to 

income 

at  date  of 

be  included 

accrued 

decedent's 

in  gross 

to  date 

death 

estate 

death 

Item 

No.  Description  of  property 

Real  Estate:  (Los  Ang.  Co.) — (Cont'd.) 

fice    of    the    County    Re- 
corder of  said  County 3,500.00        1,750.00 

Subject  to  reservation  for 
right  of  way  over  rear  five 
(5)  feet  for  pole  line  for 
electric  pipe  lines,  tele- 
graph lines,  with  right  of 
entry. 
9.  Lot  Thirteen  (13),  in 
Tract  No.  1441,  as  per  map 
recorded  in  Book  Twenty, 
pages  30  and  31,  of  Maps, 
in  the  office  of  the  County 
Recorder  of  said  Los  An- 
geles  County   400.00  200.00 

10.  Lot  Six  Hundred  Seven- 
teen (617)  of  Tract  Num- 
ber Eighty-four  Hundred 
Ninety-eight  (8498)  as  per 
map  recorded  in  Book  95, 
pages  53  and  55  of  Maps, 
in  the  office  of  the  County 

Recorder  of  said  County....     15,500.00        7,750.00 

11.  Lots  Twenty  (20)  and 
Twenty-one  (21)  of  the 
Vendome  Park  Tract,  in 
the  City  of  Los  Angeles, 
County  of  Los  Angeles, 
State  of  California,  as  per 
map  recorded  in  Book  8, 
page   22   of  Maps,   in  the 
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Pair  market 

Rents  and 

value  of  the 

other 

property 

Amount  to 

income 

at  date  of 

be  included 

accrued 

decedent's 

in  gross 

to  date 

death 

estate 

death 

Item 

No.  Description  of  property 

Real  Estate:  (Los  Ang.  Co.)— (Cont'd.) 

office    of    the    County    Re- 
corder of  said  County 6,750.00        3,375.00 

12.  The  West  Forty  (40)  feet 
of  Lot  Thirteen  (13)  in 
Block  One  (1)  of  La  Pa- 
loma  Addition,  as  per  map 
recorded  in  Book  5,  page 
163  of  Maps,  in  the  office 
of    the    Recorder    of    said 

County    2,250.00        1,125.00 

13.  Lot  Six  (6)  of  Tract  No. 
1247,  as  per  map  recorded 
in  Book  17,  page  169  of 
Maps,  Records  of  Los  An- 
geles  County   5,000.00        2,500.00 

14.  Lot  Forty-seven  (47)  of 
I.  A.  Weid's  Subdivision, 
of  the  Southeast  quarter 
(SE14)  of  Section  14, 
Township  1  South,  Range 
14  West,  S.B.  B.  &M.,  as 
the  same  appears  of  record 
in  Book  13,  page  39,  of 
Miscellaneous  Records  in 
the  office  of  the  County 
Recorder    of    Los    Angeles 

County     10,760.00         5,380.00 

15.  Lot  Fifty-three  (53)  in 
Tract  4685,  as  the  same 
appears  of  record  in  Book 
51,  page  13,  of  Maps,  rec- 
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Pair  market 

Rents  and 

value  of  the 

other 

property 

Amount  to 

income 

at  date  of 

be  included 

accrued 

decedent's 

in  gross 

to  date 

death 

estate 

death 

Item 

No.  Description  of  property 

Real  Estate:  (Los  Ang.  Co.) — (Cont'd.) 

ords      of      Los      Angeles 

County    5,000.00        2,500.00 

16.  Lot  Three  (3),  Tract  6206, 
in  the  City  of  Montebello, 
as  per  map  in  Book  64, 
page  73,  of  Maps,  in  the 
records  of  the   County  of 

Los  Angeles  1,800.00  900.00 

Real  Estate  (Orange  County) 

17.  All  that  real  property  sit- 
uated in  the  Rancho  La 
Habra,  County  of  Orange, 
State  of  California,  de- 
scribed as  follows: 

The  West  one-half  (WI/2) 
of  the  Southeast  quarter 
(SE14)  of  the  Southeast 
quarter  (SE14)  of  the 
Northeast  quarter  (NEl/4) 
of  Section  Five  (5),  Town- 
ship Three  (3)  South, 
Range  Ten  (10)  West,  S. 
B.B.&M.,  and  (5)  shares 
of  water  stock;  subject  to 
covenants,  conditions,  res- 
ervations,  restrictions, 
rights,  rights  of  way  and 
easements  of  record 6,250.00        3,125.00 

18.  All  that  real  property  sit- 
uated in  the  County  of 
Orange,   State   of   Calif  or- 
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nia,  described  as  follows: 
An  undivided  one-half  (I/2) 
interest  in  and  to  the  fol- 
lowing : 

Parcel  1.  Lot  Three  (3)  in 
Block  One  (1)  of  the 
"Yorba  Linda  Tract"  as 
shown  on  a  Map  recorded 
in  Book  5,  pages  17  and 
18  of  Miscellaneous  Maps, 
records  of  Orange  County, 
California,  containing  7.01 
acres,  more  or  less. 

and 
Parcel  2.  That  portion  of 
Lot  Four  (4)  in  Block 
One  (1)  of  the  '^Yorba 
Linda  Tract",  as  shown  on 
a  map  recorded  in  Book  5, 
pages  17  and  18  of  Miscel- 
laneous Maps,  records  of 
Orange  County,  California, 
lying  North  of  the  North- 
erly right  of  way  line  of 
the  Pacific  Electric  Rail- 
way bounded  and  described 
as  follows:  Beginning  at 
the  point  of  intersection  of 
the  North  Line  of  said  Lot 
Four  (4)  in  Block  One 
(1)   and  the  said  Norther- 
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ly  line  of  the  right  of  way 
of  the  Pacific  Electric 
Railway;  thence  along 
said  North  line  of  Lot  Four 
(4)  in  Block  One  (1), 
South  89°  21'  15"  East  to 
the  Northeast  corner  of 
said  Lot  Four  (4)  in  Block 
One  (1)  (being  a  point  in 
the  center  line  of  a  60' 
street) ;  thence  along  the 
East  line  of  said  Lot  Four 
(4)  in  Block  One  (1)  (be- 
ing the  center  line  of  said 
60  foot  street)  South  1°  11' 
40"  East  155.33  feet  to 
said  Northerly  line  of  the 
right  of  way  of  the  Pa- 
cific Electric  Railway ;  thence 
along  said  Northerly  line 
of  the  right  of  way  of  the 
Pacific  Electric  Railway 
North  61°  13'  30"  West 
329.33  feet  to  the  point  of 
beginning,  containing  0.51 
acres,  more  or  less. 

and 
Parcel  3.  Beginning  at  the 
Northwest   Corner   of   Lot 
Four    (4)    in    Block    One 
(1)   of  the  ^'Yorba  Linda 
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Tract,"  as  shown  on  a 
map  recorded  in  Book  5, 
pages  17  and  18  of  Mis- 
cellaneous Maps,  records 
of  Orange  County,  Cali- 
fornia, thence  along  the 
Easterly  line  of  the  Rancho 
San  Juan  Cajon  de  Santa 
Ana  North  4°  09'  07" 
West  357.09  feet  to  the 
Southerly  line  of  the 
right  of  way  of  the  Pa- 
cific Electric  Railway ; 
(1)  ;  thence  along  the  said 
Southerly  right  of  way  line 
of  the  Pacific  Electric 
Railway  South  61°  13'  30" 
East  706.59  feet  to  the 
North  line  of  said  Lot 
Four  (4)  in  Block  One 
(1) ;  thence  along  the  said 
North  line  of  Lot  Four 
(4)  in  Block  One  (1) 
South  88°  27'  02"  West 
593.70  feet  to  the  point  of 
beginning,  containing  2.43 
acres  more  or  less. 

and 
Parc(0  4.  Beginning  at  the 
Southwest    corner    of    Lot 
Two  (2)  in  Block  One  (1) 
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of  the  ''Yorba  Linda 
Tract,"  as  shown  on  a 
map  recorded  in  Book  5, 
pages  17  and  18  of  Mis- 
cellaneous Maps,  records 
of  Orange  County,  Cali- 
fornia; thence  along  the 
South  line  of  said  Lot 
Two  (2)  in  Block  One  (1) 
North  88°  34'  20"  east 
660.43  feet  to  the  North- 
west corner  of  Lot  Three 
(3)  in  Block  One  (1)  of 
the  Yorba  Linda  Tract; 
thence  along  the  West 
Line  of  said  Lot  Three  (3) 
in  Block  One  (1)  South  4° 
02'  15"  East  538.43  feet  to 
the  Northerly  line  of  the 
right  of  way  of  the  Pa- 
cific Electric  Railway ; 
thence  along  said  North- 
erly line  of  the  right  of 
way  of  the  Pacific  Electric 
Railway  North  61°  13'  30" 
West  784.68  feet  to  the 
Easterly  line  of  the  Rancho 
San  Juan  Cajon  de  Santa 
Ana;  thence  along  said 
Easterly  line  of  the  Rancho 
San  Juan  Cajon  de  Santa 
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Ana  North  4°  09'  07" 
West  143.29  feet  to  the 
point  of  beginning,  con- 
taining 5.16  acres,  more  or 
less. 

Subject  to  the  following: 
Covenants,  conditions, 
restrictions,  reservations, 
rights,  rights  of  ways,  and 
easements  of  record,  if 
any.  Together  with  15 
shares  of  Yorba  Linda  Wa- 
ter Co.  stock 10,000.00        5,000.00 

19.  All  that  real  property  sit- 
uated in  the  County  of 
Orange,  State  of  Califor- 
nia, described  as  follows: 
Parcel  1.  Beginning  at  a 
point  in  the  Westerly  line 
of  the  East  one-half  of  the 
Northeast  quarter  of  the 
Northwest  quarter  of  Sec- 
tion 20,  Township  3  South, 
Range  9  West,  S.B.B.&M., 
said  point  being  245  feet 
Northerly  from  the  South- 
west corner  of  said  East 
one-half ;  thence  Easterly 
along  a  line  parallel  with 
the  Southerly  line  of  said 
East  one-half  and  the  ex- 
tension thereof  883.6   feet 
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to  the  Easterly  line  of  the 
Rancho  San  Juan  Cajon 
de  Santa  Ana;  thence 
Northerly  along  said 
Rancho  line  249.9  feet  to 
a  point;  thence  Westerly 
along  a  line  parallel  with 
the  Southerly  line  of  said 
East  one-half,  867.87  feet 
to  the  Westerly  line  of 
said  East  one-half;  thence 
Southerly  along  said  West- 
erly line  249.4  feet  to  the 
point  of  beginning  and 
containing  5.014  acres, 
more  or  less, 
and 
Parcel  2.  An  undivided 
5/26ths  interest  in  and 
to  the  following:  Begin- 
ning at  a  point  on  the 
Westerly  line  of  the  East 
one-half  of  the  Northeast 
quarter  of  the  Northwest 
quarter  of  Section  20, 
Township  3  South,  Range 
9  West,  S.B.B.&M.,  said 
point  being  630.70  feet 
Northerly  from  the  South- 
west corner  of  said  East 
one-half;    thence    along    a 
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line  bearing  North  85°  24' 
East  from  the  Westerly 
line  of  said  East  one-half 
a  distance  of  656.57  feet 
to  the  point  of  beginning 
of  a  tract  of  land  to  be 
hereinafter  designated  as 
the  pumping  plant  site; 
thence  from  said  point  of 
beginning  of  the  pumping 
plant  site,  still  bearing 
North  85°  24'  East  a  dis- 
tance of  50.50  feet  to  a 
point;  thence  South  4°  36' 
East  a  distance  of  33.00 
feet  to  a  point;  thence 
South  85°  24'  West  a  dis- 
tance  of  50.50  feet  to  a 
point ;  thence  North  4°  36' 
West  a  distance  of  33.00 
feet  to  the  point  of  be- 
ginning of  said  pumping 
plant  site. 

and 
Parcel  3.  An  undivided 
one-half  interest  in  the 
right  of  way  for  pipe  line 
for  irrigation  purposes 
r  u  11  n  i  n  g  Southwesterly 
from  said  pumping  plant 
site  to  the  North  line  of 
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Real  Estate  (Orange  Co.) — (Cont'd.) 

the  property  first  herein 
described. 

and 
Parcel  4.  A  right  of  way 
for  road  purposes  over  the 
West  22  feet  of  that  por- 
tion of  said  East  one-half 
of  the  Northeast  quarter 
of  the  Northwest  quarter 
not  included  in  Parcel  1 
herein. 
Subject  to  the  following: 

1.  Taxes  for  1934-1935  and 
all  other  taxes,  assess- 
ments, bonds  and  penal- 
ties of  record. 

2.  Covenants,  conditions, 
reservations,  restrictions, 
rights,  rights  of  way  and 

easements  of  record,  if  any  3,500.00  1,750.00 
20.  All  that  real  property  sit- 
uated in  the  County  of 
Orange,  State  of  Califor- 
nia, described  as  follows : 
That  portion  of  Section  3, 
Township  4  South,  Range 
9  West,  S.B.B.&M.,  more 
particularly  described  as 
follows : 

Beginning  at  the  point  of 
intersection  of  the  center 
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line  of  Cerro  Vista  Drive 
with  the  Southeasterly 
prolongation  of  the  North- 
easterly line  of  Lot  21, 
Tract  No.  59,  as  shown  on 
a  map  thereof  recorded  in 
Book  10,  page  18,  Mis- 
cellaneous Maps,  Records 
of  Orange  County,  Cali- 
f  o  r  n  i  a,  and  running 
thence,  from  said  point  of 
beginning  North  75  deg. 
48'  East  72.22  feet ;  thence 
North  63  deg.  30'  30"  West 
228.63  feet;  thence  North 
42  deg.  18'  West  320.65 
feet;  thence  North  6  deg. 
57'  30"  West  81.91  feet; 
thence  North  51  deg.  53' 
30"  West  261.41  feet; 
thence  North  24  deg.  45' 
AVest  212.00  feet;  thence 
North  32  deg.  39'  30" 
West  203.21  feet;  thence 
North  15  deg.  04'  30"  West 
30.00  feet  to  a  point  in 
the  center  line  of  the  San- 
ta Ana  Canyon  Road; 
thence  South  74  deg.  55' 
30"  West  94.74  feet  to  the 
P.T.  of  a  curve  having  a 
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radius  of  700.00  feet  (En- 
gineer 's  Station  120- 
33.39)  ;  thence  Westerly 
along  said  curve  a  distance 
of  34.24  feet ;  thence  South 
17  deg.  52'  40"  East  1.68 
feet  to  a  point  in  the  cen- 
ter line  of  Santa  Ana 
Canyon  County  Road  as 
shown  on  said  map  of 
Tract  No.  59 ;  thence  along 
the  said  center  line  North 
80  deg.  04'  45"  East 
119.15  feet;  thence  leav- 
ing said  center  line  and 
running  along  the  East- 
erly line  of  said  Lot  21 
South  23  deg.  46'  East 
402.95  feet;  thence  South 
45  deg.  16'  East  259.44 
feet;  thence  South  26  deg. 
52'  East  194.55  feet ;  thence 
South  51  deg.  07'  East 
356.23  feet;  thence  South 
67  deg.  09'  East  72.45  feet 
to  the  point  of  beginning, 
containing  1.27  acres  of 
land,  more  or  less. 
Reserving  therefrom  the 
Southerly  twenty  (20)  feet 
and  that  portion  included 
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in  the  Right  of  Way  of 
Santa  Ana  Canyon  Road 
for  road  purposes. 

and 
Lot  21,  Tract  No.  59,  con- 
taining 7.76  acres  more  or 

less  12,500.00 

An  undivided  one-third 
(%)  interest  in  Lots  Three 
(3),  Four  (4),  Five  (5) 
and  Six  (6)  in  Block  Fifty- 
four  (54)  of  Olinda  Tract, 
as  per  map  thereof  record- 
ed in  Book  31,  Page  37,  of 
Miscellaneous  Records  of 
Los  Angeles  County,  Cali- 
fornia. 

Subject  to  conditions,  re- 
strictions, rights  of  way 
and  reservations  of  record       3,250.00 


Stocks  and  Bonds 


Stocks 


35  shares  of  Standard  Oil 
Company  of  California. 
Certificate  No.  SF/C139476 
15  shares  Union  Oil  Asso- 
ciation, certificate  No.  04720 
606  shares  Union  Oil  Com- 
pany of  (California 
Certificate  No.  LA/0  62602 
for  15  shares 


1,058.75 


255.00 


6,250.00 


1,625.00 


529.38 
127.50 
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Stocks — (Continued) : 

Certificate  No.  LA/0  57186 

for  15  shares 
Certificate  No.  LA/0  27067 

for  20  shares 
Certificate  No.  LA/0  31029 

for  32  shares 
Certificate  No.  LA/0  41694 

for  8  shares 
Certificate  No.  LA/0  46640 

for  8  shares 
Certificate  No.  LA/0  51828 

for  8  shares 
Certificate  No.  LA  26852 

for  100  shares 
Certificate  No.  LA  26853 

for  100  shares 
Certificate  No.  LA  26854 

for  100  shares 
Certificate  No.  LA  26855 

for  100  shares 
Certificate  No.  LA  26856 

for  100  shares 

10,302.00        5,151.00 

26.  100  shares  of  Security-First 
National  Bank  of  Los  An- 
geles  stock   3,300.00        1,650.00 

Bonds : 

27.  $20,000    par    value    U.    S. 

Treasury  314%  bonds 21,500.00       10,750.00 

28.  $26,000  par  value  U.  S.  1st 

Liberty  bonds  26,346.67       13,173.34 
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Description  of  property 

Bonds — (Continued)  : 

$23,100  par  value  U.  S.  4th 

Liberty  bonds  23,735.25 

$4,975  par  value  Home 
Owners'  Loan  Corporation 

bonds,   314%    5,155.34 

10  $1,000  par  value  bonds 
issued  by  the  Central  In- 
vestment Corporation,  be- 
ing Nos.  308  to  317,  inclu- 
sive   


—  (Continued) 
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2,577.67 


6,500.00        3,250.00 


Mortgages,  Notes  and  Cash 
Notes  : 

Promissory  note  dated  Sep- 
tember 30,  1933,  due  Sep- 
tember 20,  1934,  in  the 
principal  sum  of  $750.00, 
executed  by  Theresa  M. 
Allen,  formerly  Theresa  M. 
Caldwell,  in  favor  of  James 
A.  Kammerdiner  and  Myr- 
tle B.  Kammerdiner,  his 
wife,  as  joint  tenants,  se- 
cured by  a  deed  of  trust 
recorded  in  Book  12474, 
page  381,  Official  Records 

of  Los  Angeles  County 750.00 

2    promissory    notes,    each 
for  the  sum  of  $1500.00  bear- 
ing   interest    at    6%,    each 
dated   July    1,    1931,    pay- 
able three  and  six  months. 


375.00 
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Item 

No.  Description  of  property 

Notes — (Continued)  : 

respectively,  after  the  date 
thereof,  executed  by  Ar- 
thur E.  Dub  row  and  Clar- 
ice K.  Dubrow  in  favor  of 
flames  A.  Kammerdiner 
and  Myrtle  B.  Kammer- 
diner    No  value 

34.  Promissory  note  dated 
April  1,  1934,  executed  by 
Douglas  L.  Edmunds  and 
Laura  L.  Edmunds,  un- 
paid  balance    $2,700.00 2,700.00         1,350.00 

35.  Trust  deed  note  dated  Sep- 
tember 19, 1934,  for  $3500.00 
made  payable  to  James  A. 
Kammerdiner  and  Myrtle 
B.  Kammerdiner,  husband 
and  wife,  as  joint  tenants 
with  right  of  survivorship, 
executed  by  E.  E.  Ross 
and  Ida  E.  Ross,  interest 
at  7%,  due  in  installments 
of  $400.00  or  more  on  Sep- 
tember 19,  1935,  $400.00 
or  more  on  September  19, 
1936,  and  the  unpaid  bal- 
ance of  principal  and  in- 
terest   on    September    19, 

1937    3,500.00        1,750.00 

36.  Trust  deed  note  dated  Au- 
gust 21,  1928,  for  $5,500.00 
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Fair  market  Rents  and 

value  of  the  other 

property  Amount  to  income 

at  date  of  be  included  accrued 

Item                                                                        decedent's  in  gross  to  date 

No.                   Description  of  property                death  estate  death 

Notes  and  Cash — (Continued)  : 

made  payable  to  James 
A.  Kammerdiner  and  Myr- 
tle B.  Kammerdiner,  exe- 
cuted by  Nellie  M.  Ritchie, 
interest  at  7%,  due  August 
21,  1931,  extended  to  Au- 
gust 21,  1934,  unpaid  bal- 
ance as  of  April  4,  1935, 
was  $1500.00.  Interest  paid 
to  August  21,   1934 1,500.00  750.00 

37.  Cash:    25,381.50       12,690.75 

38.  Bank  Accounts: 
Security-First 
National  Bank, 
Security  Office, 

Term  No.  501166  7,680.50 
Security-First 
National  Bank, 
Beverly  &  Western, 
Term  account 

No.  65619    6,874.53 

Security-First 
National  Bank, 
Beverly  &  Western, 
commercial 

account    14,997.41 

Citizens  National 

Trust  &  Savings 

Bank,  Second  & 

Western     7,776.84 
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Fair  market 

Rents  and 

value  of  the 

other 

property 

Amount  to 

income 

at  date  of 

be  included 

accrued 

Item                                                                         decedent's 

in  gross 

to  date 

No.                  Description  of  property                 death 

estate 

death 

Bank  Accounts — (Continued)  : 

Security-First 

National  Bank 

First  National  Office, 

Term  No.  248595         447.69 

Security-First 

National  Bank, 

Fullerton  Branch, 

Term  No.   812 2,146.00 


39,922.97      19,961.49 

One-half  (i/^)  undivided 
interest  in  a  certain  bank 
account  at  the  Fullerton 
Branch  of  the  Bank  of 
America  National  Trust  & 
Savings  Association,  stand- 
ing in  the  name  of  Ritchie- 
Kammerer  and  Kammer- 
diner, and  having  a  bal- 
ance as  of  the  date  of 
death  of  Myrtle  B.  Kam- 
merdiner, deceased,  of 
$1323.51    661.75  330.88 

39.  $550.00   par   value   Ameri- 
can Express  Co.  Traveler's 

checks    550.00  275.00 

40.  $5,000   U.    S.    Postal    Sav- 
ings certificates 
Certificates    Nos.    1902-26; 
1938,  for  $100 ;  Certificates 

Nos.  1967-1999  for  $100....       5,000.00         2,500.00 
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Fair  market  Rents  and 

value  of  the  other 

property  Amount  to  income 

at  date  of  be  included  accrued 

Item                                                                        decedent's  in  gross  to  date 

No.                  Description  of  property                 death  estate  death 

Miscellaneous 

41.    Jewelry: 

1  ladies  wrist  watch-chips..  210.00  105.00 

1  ladies  ring,  diamond  and 
chips    150.00  75.00 

1  ladies  ring,  3  diamonds..  700.00  350.00 

1  ladies  bar  pin,  19  dia- 
monds  and    chips 650.00  325.00 

Grand  Total $285,809.23  $142,904.64V 

[Page  9] 

SCHEDULE  D-2 

Other  Miscellaneous  Property 


Instructions 

Under  this  schedule  include  all  items  of  gross  estate  not 
returned  under  another  schedule,  including  the  following: 
Debts  due  the  decedent;  interests  in  business;  claims,  rights, 
royalties,  pensions;  leaseholds,  judgments,  shares  in  trust 
funds;  household  goods  and  personal  effects,  including  wearing 
apparel ;  farm  products  and  growing  crops ;  livestock,  farm 
machinery,  automobiles,  etc. 

Wlien  an  interest  in  a  copartnership  or  unincorporated  busi- 
ness is  returned,  submit  in  duplicate  statement  of  assets  and 
liabilities  as  of  date  of  death  and  for  the  five  years  preceding 
death,  and  statement  of  the  net  earnings  for  the  same  five 
years.  Good  will  must  be  accounted  for.  In  general,  the  same 
information  should  be  furnished  and  the  same  methods  fol- 
lowed as  in  valuing  close  corporations. 

In  listing  automobiles  give  make,  model,  year,  and  condition 
as  of  date  of  decedent's  death. 

In    describing    an    annuity,    the    name    and   address   of   the 
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grantor  of  the  annuity  should  be  given,  or  if  payable  out  of  a 
trust  or  other  fund,  such  a  description  as  will  fully  identify 
it.  If  payable  for  a  term  of  years,  the  duration  of  the  term 
and  the  date  on  which  it  began  should  be  given,  and  if  payable 
for  the  life  of  a  person  other  than  the  decedent,  the  date  of 
birth  of  such  person  should  be  stated. 

Judgments  should  be  described  by  giving  the  title  of  the 
cause  and  the  name  of  the  court  in  which  rendered,  date  of 
judgment,  name  and  address  of  judgment  debtor,  amount  of 
judgment,  rate  of  interest  to  which  subject,  whether  any  pay- 
ments have  been  made  thereon,  and  if  so,  when  and  in  what 
amounts. 

For  further  instructions,  see  articles  12,  13  (4),  and  13  (7) 
to  13  (10),  inclusive,  of  Regulations  No.  80. 

Did  the  decedent,  at  the  time  of  his  death,  own  any  interest 
in  a  copartnership  or  unincorporated  business?  (Answer  ^*Yes" 
or  -No.")— Yes. 

Did  the  decedent,  at  the  time  of  his  death,  own  any  mis- 
cellaneous property  not  returnable  under  any  other  schedule? 
(Answer  ^^Yes"  or  ''No.")— No. 


Fair  market   Interest  and 

value  at       other  income 

Item 

date  of          accrued  to 

No. 

Description 

death         date  of  death 

Decedent  and  her  surviving 
husband  were  in  the  business 
of  leasing  rotary  jars  for  oil 
wells,  which  business  had  no 
tangible  assets  save  a  few  old 
jars  of  little  or  no  value. 

Totals    $ 

Grand  Total   (also  enter  under  the  Re- 
capitulation,   Schedule    L) 


(If  more  space  is  needed,  insert  additional 
sheets  of  same  size) 
Estate  of  Myrtle  B.  Kammerdiner 
Date  of  death— April  4,  1935. 
D-2 
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[Page  15] 

DEDUCTIONS 

Schedule  H 

Funeral  and  Administration  Expenses 


Instructions 

Funeral  expenses  and  administration  expenses  should  be 
itemized,  giving  names  and  addresses  of  persons  to  whom  pay- 
able, and  exact  nature  of  the  particular  expense.  Preserve  all 
vouchers  and  receipts  for  inspection  by  an  internal  revenue 
agent. 

No  deduction  may  be  taken  upon  the  basis  of  a  vague  or 
uncertain  estimate. 

Executors'  or  administrators'  commission  should  be  entered 
in  the  amount  actually  paid,  or  which  it  is  reasonably  ex- 
pected will  be  paid,  not  to  exceed  the  amount  allowable  by 
the  laws  of  the  jurisdiction  wherein  the  estate  is  administered, 
and  not  in  excess  of  the  amount  usually  allowed  in  cases 
similar  to  that  of  this  estate.  Where  the  commission  has  not 
been  awarded  by  the  court,  deduction  on  final  audit  is  dis- 
cretionary with  the  Commissioner,  subject  to  future  adjust- 
ment. 

Attorney's  fee  should  be  deducted  in  the  amount  paid,  or  to 
be  paid.  If  the  fee  has  not  been  paid  at  the  time  of  the  final 
audit,  deduction  is  discretionary  with  the  Commissioner,  sub- 
ject to  future  adjustment. 

Estate,  legacy,  succession,  and  inheritance  taxes,  and  taxes 
on  income  received  after  death,  are  not  deductible.  Credit  to  a 
limited  extent  may,  under  Schedule  P,  Computation  of  Tax, 
be  claimed  for  estate,  legacy,  succession,  inheritance,  and  gift 
taxes. 

For  further  instructions,  see  articles  29  to  35,  inclusive,  and 
52,  Regulations  No.  80. 

Item  No.  Amount  of  Item     Totals 

Funeral   expenses:  $ 


Total  Funeral  Expenses  (also 
enter  under  Schedule  L)....  $  787.73V 
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Item  No.  Amount  of  Item     Totals 

Executors'  commissions,  estimated, 
paid  (also  enter  under  Schedule 
L) $ 

(Strike  out  words  not  applic- 
able) 
Attorneys'    fees,    estimated,    paid 

(also  enter  under  Schedule  L)....  $ 

(Strike  out  words  not  applic- 
able) 
Miscellaneous  administration  expenses: 

Taxes  a  lien  at  death 2,698.99 

Total  Miscellaneous  Administra- 
tion Expenses  (also  enter  under 

Schedule  L)   $  2,698.99 

(If  more  space  is  needed,  insert  additional 
sheets  of  same  size) 
Estate  of  Myrtle  B.  Kammerdiner 
Date  of  death— April  4,  1935 
H 

[Page  19] 

SCHEDULE  L 
Recapitulation 

Schedule  Gross  Estate  Value 

A       Real  estate  $ 

B       Stocks  and  bonds   (grand  total  of  all  pages 

of  this  schedule) 

C       Mortgages,  notes,  cash,  and  insurance 

D-1  Jointly    owned    property 142,904.64V 

D-2  Other  miscellaneous  property 

E       Transfers   

F       Powers  of  appointment  

G-1  Property  identified  as  previously  taxed 

Total  Gross  Estate  $142,904.64V 
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Schedule  Deductions  Amount 

H       Funeral    expenses    $        787.73V 

Administration  expenses : 

Executors'  commissions  

Attorneys'   fees  

Miscellaneous       Taxes  a  lien  at  death 2,698.99V 

I       Debts  of  decedent 

J       Unpaid  mortgages  

Net  losses  during  administration  

Support   of   dependents   

K       Charitable,    public,    and    similar    gifts    and 
bequests  


Total   Deductions,   except  specific   exemp- 
tion and  property  previously  taxed $     3,486.72  V 

SCHEDULE  M 

Net    Estate    for    Tax    Imposed    by    Revenue    Act    of    1926 — 
Resident  Decedent 

1.  Total  gross  estate  $142,904.64V 

2.  Total  deductions,  except  spe- 
cific exemption  and  property 
previously  taxed  $     3,486.72 

3.  Specific   exemption   100,000.00 


4.  Total  deductions,  except  prop- 
erty previously  taxed    (Item  2 

plus  Item  3) $103,486.72V 

5.  Deduction  for  property  previ- 
ously taxed  without  proportion- 
ate reduction  (Schedule  G-2, 
Item    C)    $ 

6.  Proportionate  reduction  (pro- 
portion of  Item  4  that  Item  5 
bears  to  Item  1 $ 
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7.  Net  deduction  for  property  pre- 
viously taxed  (Item  5  minus 
Item  6)   $ 

8.  Total  deductions   (Item  4  plus 

Item  7)   $103,486.72V 

9.  Net  estate  (Item  1  minus  Item 

8)    $  39,417.92V 

Estate  of  Myrtle  B.  Kammerdiner 
Date  of  death— April  4,  1935 
L  M 
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SCHEDULE  N 

Net  Estate  for  Additional  Tax  Imposed  by  Revenue  Act  of  1932 

— Resident  Decedent 

1.  Total  gross  estate  $142,904.64V 

2.  Total  deductions,  except  specific 
exemption  and  property  previ- 
ously taxed  $    3,486.72V 

3.  Specific   exemption  50,000.00 

4.  Total  deductions,  except  prop- 
erty previously  taxed   (Item  2 

plus  Item  3) $  53,486.72V 

5.  Deduction  for  property  previ- 
ously taxed  without  proportion- 
ate reduction  (Schedule  G-2, 
Item  C)  $ 

6.  Proportionate  reduction  (pro- 
portion of  Item  4  that  Item  5 
bears  to  Item  1) $ 

7.  Net  deduction  for  property 
previously  taxed  (Item  5  minus 

Item  6)   $  53,486.72V 
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8.  Total  deductions   (Item  4  plus 
Item    7)    

V 

9.  Net  estate  (Item  1  minus  Item 

8)    $  89,417.92V 

Estate  of  Myrtle  B.  Kammerdiner 
Date  of  death— April  4,  1935 

N  0 

COMPUTATION  OF  TAX 

1.  Gross    tax    imposed    by    1926 

act    $    394.18V 

2.  Credit    for    gift   tax    imposed 
by  1924  and/or  1932  act 


3.  Gross  tax  less  credit  for  gift 
tax   (1  minus  2) $ 

4.  Credit  for  estate,  inheritance, 

legacy,   or  succession  tax 315.34V 


5.  Net  tax  imposed  by  1926  act 

(3  minus  4) $     78.84V 

6.  Total  gross  taxes  imposed  by 

1926  and  1932  acts  RWC  4,647.61V 

(Tentative  Tax,  1932  Act).-$  4,Q50.0^ 

7.  Gross  tax  imposed  by  1926  act      394.18  V 


8.  Additional  tax  (6  minus  7)..$  0,065.07 

RWC  4,253.43 

9.  Credit  for  gift  tax  imposed  by 
1932  act  


4,253.43VRWC 

10.  Net  additional  tax  (8  minus  9)  8,86^.0^ 


11.  Total  net  tax  (5  plus  10) $9,943.91 

4,332.27VRWC 
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Interest  4/4/36  to  8/17/36         8.60 

Paid 

4,340.87 
Estate  of  Myrtle  B.  Kammerdiner 
Date  of  death— April  4,  1935 
P 

Jurat  for  Beneficiaries,  Custodians,  and  Trustees 

I- We,  James  A.  Kammerdiner,  surviving  joint 
tenant,  the  undersigned  beneficiar Custodian- 
Trustee,  do  hereby  solemnly  swear-affirm  that  I  have 
carefully  read  the  instructions  printed  on  this  form ; 
that  hereon  is  listed  all  of  the  property,  tangible 
or  intangible,  contained  in  the  gross  estate  of  the 
decedent  which  has  come  into  my  possession  and 
control;  that  to  the  best  of  my  knowledge,  infor- 
mation, and  belief,  the  value  shown  for  each  item 
of  property  listed  hereon  was  the  fair  market  value 
of  the  same  at  the  time  of  the  decedent's  death;  and 
that  the  debts,  expenses,  and  charges  entered  hereon 
as  deductions  from  the  gross  estate  are  correct  and 
legally  allowable. 

(Name)  JAMES  A.  KAMMERDINER, 
(Address)  237  South  Highland,  Los  Angeles, 
California. 
Subscribed  and  sworn  to  before  me,  at  Los  An- 
geles, California,  this  14th  day  of  March,  1936. 
VERA  M.  STOKES, 
Notary  Public. 

[Endorsed] :  Filed  Dec.  29,  1941. 
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By  Mr.  Mitchell: 

Q.  I  hand  you,  Mr.  Kammerdiner,  Defendant's 
Exhibit  12,  a  certified  copy  of  the  Estate  Tax  Re- 
turn that  was  [47]  filed  by  you  in  this:  case,  and  call 
your  attention  to  page  A-9.  Turn  to  A-9  at  the  bottom 
of  the  page.  ^'0-9"  it  may  be.  I  think  it  is  ^^A-9.'' 
Yes. 

Mr.  Smith:     What  schedule  is  that? 

Mr.  Mitchell:  That  is  under  Schedule  D-1, 
jointly  owned  property. 

Q.  When  was  that  first  piece  of  real  estate  ac- 
quired by  you  and  Mrs.  Kammerdiner  ? 

Mr.  Bloom:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial,  forming  no  part  of  the  issues 
in  this  case. 

Mr.  Mitchell:  If  your  Honor  please,  I  am  at- 
tempting to  establish  the  practice  and  conduct  of 
the  spouses  from  the  time  of  their  marriage  down 
to  the  date  of  the  wife's  death  in  the  purchase,  the 
making  of  investments,  with  joint  property,  because 
of  the  bearing  it  would  have  on  the  rotary  jar 
business  and  the  assets  of  the  rotary  jar  business 
which  are  involved  in  this  case. 

Mr.  Bloom:  We  will  stipulate  that  all  the  prop- 
erty was  owned  as  Joint  Tenancy,  if  that  is  what 
you  aie  trying  to  prove. 

Mr.  Mitchell:  No.  I  am  trying  to  attempt  to 
establish  the  source  of  the  purchase  price. 

Tlie  Court:  The  objection  is  overruled.  You 
may  answer  the  question. 
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Do  you  remember  the  question,  Mr.  Kammer- 
diner? 

The  Witness:     I  do  not.  [48] 

By  Mr.  Mitchell : 

Q.     Do  you  see  Item  1  there  on  Page  A-Q? 

A.     Item  1  ? 

Q.    Yes.  A.     Yes. 

Q.  The  left-hand  margin.  Then  this  would  be 
Item  2  and  so  on  down  the  following  pages. 

Can  you  identify  that  first  parcel  of  real  estate 
there?  A.     I  don't  identify  it. 

Q.  That  was  a  Torrens  Title,  according  to  the 
last  paragraph  under  Item  1. 

A.     What  was  that,  please? 

Q.  It  was  registered  under  the  Torrens  Title. 
Do  you  understand  what  I  mean? 

A.     No. 

Q.  The  last  paragraph  reads:  '^This  property 
has  been  registered  under  the  Torrens  Title  and  is 
covered  by  Certificate  No.  CC-27772,  issued  in  the 
name  of  James  A.  Kammerdiner  and  Myrtle  B. 
Kammerdiner,  as  Joint  Tenants." 

Does  that  refresh  your  recollection  at  all? 

A.  The  only  piece  of  property  that  I  was  inter- 
ested in  with  the  Torrens  Title  is  down  at  Lawn- 
dale  in  the  oil  fields.  That  is  the  only  one  I  know  of. 

Q.  You  valued  this  at  $1,920.00,  you  notice,  and 
half  of  it  was  included  in  the  gross  estate,  half  of 
that,  $960.00.  [49]  A.     Yes. 
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Q.  Does  that  refresh  your  recollection  at  all? 
When  did  you  acquire  that  property  in  Lawn  dale? 

A.  I  don't  know.  I  believe  that  was  along  in 
'25. 

Q.     1925?  A.     '25  or  '26. 

Q.  That  was  purchased  by  yourself  and  your 
wife? 

A.  No;  John  Grant,  Del  Campbell,  my  wife 
and  I. 

Q.     The  four  of  you?  A.     Yes. 

Q.     Well,  that  is  another  piece  of  property. 

A.     Well,  that  is  the  only  one  I  got. 

Q.  The  interest  of  you  and  your  wife  was  paid 
for  with  what  money,  Mr.  Kammerdiner?  What 
was  the  source  of  the  money  with  which  you  paid 
for  your  interests? 

A.  Well,  that  came  from  the  jar  business  at  that 
time. 

Q.     I  see.  Some  of  the  profits  of  the  jar  business? 

A.     Yes. 

Q.  Did  you  and  Mrs.  Kammerdiner  own  any 
property  before  you  went  into  the  jar  business? 

A.     Yes,  sir. 

Q.     Any  real  estate?  A.     Yes. 

Q.  How  long  before?  About  what  year  was  it 
purchased?  [50] 

A.  We  purchased  some  in  1909,  one  year  after 
we  were  married. 

Q.     Was  that  real  estate?  A.     Yes. 

Q.  Where  was  that  real  estate  located?  And 
what  kind  of  property  was  it? 
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A.     Two  vacant  lots  on  Manhattan  Avenue. 

Q.     In  what  city?   Los  Angeles? 

A.     Los  Angeles. 

Q.  Do  you  recall  about  how  much  was  paid 
for  it? 

A.  I  think  the  total  price  was  $1300.00  and  we 
were  to  pay  thirty-five  to  forty  dollars  a  month  on 
that.   We  have  had  them  ever  since. 

Q.  Where  did  this  $1300.00  come  from  with 
which  to  make  this  purchase? 

A.     From  my  salary. 

Q.     From  your  salary?  A.     Yes. 

Q.  Did  you  own  those  two  lots  at  the  time  of 
your  wife's  death?  A.     Yes. 

Q.  Was  that  taken  in  your  joint  names  or  do 
you  know?  A.     No. 

Q.  It  was  in  your  name?  Can  you  find  the  de- 
scription there? 

Mr.  Smith:  Was  it  in  your  name  at  the  time 
Mrs.  Kammer-  [51]  diner  deceased?  Was  that 
property  in  your  name? 

The  Witness :     No,  it  was  a  Joint  Tenancy. 

By  Mr.  Mitchell: 

Q.     Oh.    When  was  that  change  made? 

A.     At  the  same  time  that 

Q.  (Interrupting) :  The  agreement  was  signed 
at  Mr.  Ellis'  office  in  1928?  A.     Yes. 

Q.  And  can  you  identify  those  two  lots  amongst 
those  parcels  of  property? 

A.     I  will  be  darned  if  I  know  how  to  find  them. 
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Q.  I  call  your  attention  to  Item  11  on  page  A-ll, 
Item  11  in  the  middle  of  the  page,  Lots  20  and  21  of 
the  Vendome  Park  Tract,  Los  Angeles. 

A.     That  is  the  two  lots. 

Q.     Those  are  the  two  lots?  A.     Yes. 

Mr.  Mitchell:  I  call  your  attention  to  the  fact 
that  that  was  joint  tenancy  property,  and  half  of 
it,  the  wife's  half,  was  included  in  the  gross  estate 
by  the  plaintiff  himself. 

The  Court:     All  right. 

By  Mr.  Mitchell: 

Q.  Was  there  any  other  property  purchased  by 
you  and  your  wife  prior  to  the  rotary  jar  business? 

A.  Yes.  We  owned  a  lot  on  the  corner  of  St. 
Andrews  [52]  and  Clinton  Street. 

Q.     St.  Andrews?  A.     And  Clinton. 

Q.     And  Clinton  Street?  A.     Yes. 

Q~.     In  Los  Angeles?  A.     Yes. 

Q.  Was  that  owned  until  the  time  of  Mrs.  Kam- 
merdiner's  death?  A.     Yes. 

Q.  What  did  you  pay,  if  you  remember,  ap- 
proximately, for  that  property? 

A.     We  paid  $1000.00  for  that. 

Q.  Did  the  funds  come  out  of  the  joint  account 
with  which  that  was  paid? 

A.  Yes — no,  there  was  no  joint  account  at  that 
time. 

Q.     What  year  was  that,  Mr.  Kammerdiner? 

A.  That  was — I  think  it  was  the  last  part  of 
1909. 
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Q.     Oh,  I  see.    You  hadn't  at  that  time  started 
the  joint  account? 

A.     We  had  no  money  to  start  an  account  with. 

Q.     When  was  the  first  joint  account  started? 

A.  When  I  went  to  work  for  the  Associated  Oil 
Company  at  Goya. 

Q.  That  was  about  what  year,  Mr.  Kanuner- 
diner?  A.     That  was  in  1909.  [53] 

Q.  Well,  it  was  shortly  after  that  you  had  some 
money  that  could  be  saved;  is  that  the  idea? 

A.     Yes. 

Q.  And  that  account  was  kept  in  the  one  you 
referred  to  before,  the  one  in  Los  Angeles,  and  only 
your  emergency  account  kept  in  FuUerton? 

A.     Yes. 

Q.  Can  you  find  that  piece  of  property  on 
Manhattan  among  those  parcels? 

By  the  way,  before  you  look  for  that,  Mr.  Kam- 
merdiner, did  Mrs.  Kammerdiner  have  an  account 
in  her  name  at  that  time? 

A.     I  think  she  did. 

Q.     A  bank  account? 

A.     I  think  she  did. 
I  couldn't  find  that. 

Q.  You  can't  find  that,  but  it  was  owned  at 
the  time  of  death?  A.     How? 

Q.  It  was  owned  at  the  time  of  your  wife's 
death?  A.     Yes. 

Q.  Did  you  have  a  new  deed  made  out  in  that 
case  transferring  it  to  the  joint  account,  or  was 
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it   originally   taken   in   both   of   your   names,   that 

Manhattan  property  ? 

A.     That  was  bought  in  my  name  to  start  with. 

Q.     To  start  with?  [54]  A.     Yes. 

Q.  When  you  say  it  was  changed,  do  you  mean 
that  agreement  changed  it,  that  agreement  of  1928 
that  was  made  in  Mr.  Ellis'  office,  or  was  something 
done  besides  that  to  change  it? 

A.  No,  sir.  There  wasn't  any  change  from  the^ 
way  things  were  before. 

Q.     I  don't  understand.   What  was  the  answer? 

A.     There  was  no  change  that  I  know  of. 

Q.     There  was  nothing  done  about  the  deeds? 

A.  The  deeds  were  changed,  yes,  because  Mr. 
Ellis,  I  believe,  transferred  them  to  a  brother-in- 
law  or  sister-in-law^  and  then  back  to  us,  so  there 
had  to  be  a  change  in  there. 

Q.  That  was  done  in  1928.  Was  that  done  in 
respect  to  all  parcels  that  you  owned  that  stood 
in  your  name,  or  in  her  name  prior  to  1928;  all 
real  estate,  I  mean?  A.     Yes. 

Q.  That  was  done  by  Mr.  Ellis  in  1928  about 
the  time  that  the  contract  was  signed? 

A.     Yes. 

Q.  Did  any  property  stand  in  your  wife's  name 
at  that  time,  any  real  estate? 

A.     I  do  not  believe  so,  no,  sir. 

Q.  Did  you  purchase  any  other  properties  after 
1909  and  before  1923?  [55]  A.     Yes,  sir. 

Q.     What  was  the  next  property  purchased? 
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A.  I  bought  a  quarter  interest  in  a  151/^  acre 
orange  grove  in  Orange  County. 

Q.     Was  that  taken  in  your  name,  too? 

A.     Yes. 

Q.  What,  if  anything,  did  Mrs.  Kammerdiner 
have  to  do  with  the  negotiating  of  those  purchases 
with  you,  or  did  you  handle  them  all  alone  without 
any  assistance  from  her?  A.     No. 

Q.     What  is  that? 

A.  I  would  consult  with  her  on  anything  of  that 
kind. 

Q.     You  always  consulted  her? 

A.     Always  consulted  her. 

Q.     Before  the  purchase  was  made? 

A.     How? 

Q.     Before  the  purchase  was  made? 

A.     Yes. 

Q.  What  was  this  third  piece  of  property  that 
was  purchased,  again,  please? 

A.  It  is  about — I  bought  a  fourth  interest  in  a 
15%  acre  orange  grove. 

Q.     What  year  was  that,  Mr.  Kammerdiner? 

A.     Well,  I  think  was  about  '10  or  '11. 

Q.     1910  or  '11?  A.     Yes.  [56] 

Q.     About  what  was  paid  for  that  interest? 

A.     I  think  I  paid  $5600.00  for  it. 

Q.  And  the  money  used  to  purchase  it  came 
from  where? 

A.  From  practically — all  the  money  that  it  took 
to  buy  that  came  from  some  oil  stock  I  bought  in 
Maricopa  practically. 
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Q.     Before  ? 

A.  They  paid  monthly,  and  I  turned  the  money 
right  over  and  paid  for  the  ranch. 

Q.  When  was  this  oil  stock,  the  Maricopa  oil 
stock,  purchased? 

A.  I  don't  know.  It  seems  shortly  after  I  went 
to  Brea  that  I  borrowed  the  money  to  pay  for  that. 

Q.  How  did  you  repay  that  loan?  Out  of  the 
profits  from  the  boarding  house  and  the  drilling  at 
Brea?  A.     Yes,  sir. 

Q.  Was  that  money  taken  from  the  joint  ac- 
count or  was  it  paid  as  it  came  in  ? 

A.  Well,  it  was  taken  from  our  earnings  on  the 
lease  out  there 

Q.  (Interrupting)  :  That  is,  the  earnings  of 
yours  and  your  wife?  A.     Yes,  sir. 

Q.  Partly  from  the  boarding  house  and  partly 
from  your  salary  ?  A.     Yes.  [57] 

Mr.  Mitchell :  Covmsel  stipulates  that  that  is 
Item  18  in  the  Estate  Tax  Return;  is  that  correct? 

Mr.  Bloom:  But  that  adds  up  to  15  acres.  Is 
that  the  15  acre  orange  ranch  that  you  were  speak- 
ing of  as  having  been  purchased? 

The  Witness:  No;  that  is  undivided,  that  15 
acres  that  I  have  a  quarter  interest  in. 

By  Mr.  Mitchell: 

Q.  This  Item  18  is  an  undivided  one-half  in- 
terest in  and  to  the  following — and  it  adds  up  to 
15.  [58] 
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A.     I  now  own  half  of  it,  but  at  the  time  he  asked 

the  question  I  only  owned  a  quarter  of  it. 

Mr.  Bloom:     That  is  the  piece  of  property  you 

were  referring  to? 
The  Witness:     Yes. 

By  Mr.  Mitchell : 

Q.  Now,  after  you  purchased  this  quarter  in- 
terest, when  did  you  purchase  the  additional  quarter 
interest,  approximately  ? 

A.     I  think  that  was  around  '30,  1930. 

Q.  That  was  paid  for  with  profits  from  the 
rotary  jar  business? 

A.  I  loaned  some  money  to  a  man  that  owned 
the  other  quarter. 

Q.  What  money  did  you  loan?  Some  of  the 
funds  that  were  profits  of  the  rotary  jar  business? 

A.     Yes,  I  imagine  so. 

Mr.  Bloom:     What  was  that  answer? 

The  Witness:     Yes.  [59] 

Q.  Now,  were  there  some  other  properties  pur- 
chased prior  to  1922  besides  these  three  or  four 
that  you  have  already  mentioned? 

A.  Yes.  I  think  we  bought  a  house.  I  think 
it  was  before  '23,  on  Clinton  Street. 

Q.     In  Los  Angeles?  A.     Los  Angeles. 

Q.     Do  you  recall  about  the  time? 

Q.     I  mean  prior  to  1923. 

A.     I  don't  mean  1930—1910. 

Q.     Oh,  1910?  A.     Yes. 

Q.     How  was  that  paid  for?   With  what  funds? 

A.     My  work. 
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Q.  And  it  didn't  include  any  of  your  wife's 
funds,  [60]  or  did  it  come  from  a  joint  account? 

A.  I  think  it  came  from  the  joint  account.  We 
just  bought  it  on  small  payments. 

Q.  When  you  say,  ''We  bought  it,"  just  what 
do  you  mean,  Mr.  Kammerdiner?  When  you  say 
''We"?  Do  you  refer  to  yourself  and  your  wife? 

A.     Yes. 

Q.     What  did  she  have  to  do  with  it? 

A.  Well,  she  was  really  the  one  that  suggested 
that  we  buy  it. 

Q.  Well,  did  she  furnish  some  of  the  money  to 
pay  for  it? 

A.     It  came  from  ovir  bank  account,  yes,  sir. 

Q.  Was  it  your  bank  account  or  was  it  the  joint 
bank  account? 

A.     Well,  I  wouldn't  right  out  say  for  that. 

Q.     You  don't  recall? 

A.     I  wouldn't  be  able  to  say  that. 

Q.  How  much  was  paid  for  that  piece  of  prop- 
erty? 

A.     I  think  we  paid  $3500.00  for  that. 

Q.  By  the  way,  did  you  have  that  property  at 
the  time  of  your  wife's  death?  A.     Yes. 

Q.     Was  that  also  transferred  by  Mr.  Ellis? 

A.     Yes. 

Q.     Was  it  taken  originally  in  your  name?  [61] 

A.     Yes. 

Q.  And  th(Mi  it  was  in  1928  transferred  to  Joint 
Tenancy  ?  A.     Yes. 
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Q.     Was  that  an  improved  lot  with  a  house  on  it  ? 

A.     Yes. 

Q.     Where  was  it? 

A.     It  is  648  Clinton,  close  to  Western  Avenue. 

Mr.  Mitchell :  Counsel  will  stipulate  that  this  piece 
of  property  to  which  the  witness  has  just  referred 
is  included  under  Schedule  D-1,  jointly  owned  prop- 
erty, and  half  of  the  value  was  returned  by  the 
taxpayer  in  the  tax  return  as  a  part  of  the  gross 
estate. 

Mr.  Smith:  The  return  is  in  evidence,  and  I 
think  that  speaks  for  itself.  We  won't  stipulate  to 
the  last  part. 

The  Court :     Merely  identify  it  if  it  is  in  there. 

Mr.  Bloom:  We  will  stipulate  in  this  way,  if 
your  Honor  please,  that  all  real  estate,  outside  of 
the  rotary  jar  business,  was  returned  in  the  jointly 
owned  property  schedule  D-1.  [62] 

Q.  Do  you  recall  any  other  properties,  either  real 
estate  or  stocks  or  bonds  or  mortgages,  that  were 
purchased  before  1923? 

A.  Yes.  I  recall  one  lot  down  at  Culver  City. 
We  bought  that  when  we  were  out  at  Brea. 

Q.  That  was  about  what  year?  You  were  at 
Brea  for  six  years,  from  1909  to  1915,  I  believe. 

A.     Yes.    That  would  be  in  1910. 

Q.    Also  1910?  A.    Yes. 

Q.  And.  your  testimony  regarding  the  purchase 
price  of  that  would  be  the  same  as  regarding  the 
other  lots,  that  is  the  source  of  the  money  that  was 
used  to  pay  for  it? 
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A.     Yes,  I  would  say  that,  yes. 

Q.     Did  it  come  out  of  the  joint  account? 

A.    Yes. 

Q.  Do  you  recall  any  other  properties  that  you 
bought  [63]  between  1910  and  1923? 

A.     No,  I  do  not. 

Q.  There  are  a  number  of  other  parcels  of  real 
estate,  quite  a  few,  and  I  will  ask  you  whether  the 
balance  of  those  pieces  of  real  estate  that  are  con- 
tained in  Schedule  D-1  of  your  Estate  Tax  Return, 
were  they  all  purchased  after  1923,  between  1923 
and  the  date  of  your  wife's  death? 

A.     Well,  I  should  say  they  were,  yes. 

Q.  They  would  have  to  be  if  you  have  testified 
to  everything  that  was  purchased  before  1923. 

A.     Yes. 

Q.  Were  they  purchased  with  proceeds  of  the 
rotary  jar  business,  profits  of  tlie  rotary  jar  busi- 
ness ?  A.     Yes. 

Q.  Was  that  the  only  source  of  income  of  your- 
self and  wife  during  that  period?  A.     No,  sir. 

Q.     What  was  the  other  source  of  income? 

A.     Well,  we  had  orange  groves. 

Q.     Oh,  rents  and  profits  from  real  estate? 

A.     Yes. 

Q.  You  also  owned  some  stocks  and  bonds  that 
paid  dividends?  A.     Yes. 

Q.  Those  were  also  purchased  after  1923,  were 
they?  A.    Yes.  [64] 

Q.  And  they  were  purchased  with  profits  from 
the  rotary  jar  business,  were  they?  A.     Yes. 
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Q.  And  American  Express  Travel  checks  and 
Postal  Savings  certificates,  Items  39  and  40  under 
Schedule  D-1  of  the  Estate  Tax  Return,  were  those 
purchased  also  with  profits  from  the  rotary  jar 
business,  or  income  from  some  of  the  property  you 
have  described?  A.     Yes. 

Q.     Now,  Mr.  Kammerdiner,  you  have  testified 

about  protective  patents  that  were  acquired  after 

the  basic  patent  was  acquired?  A.     Yes.  [65] 

(Thereupon,  at  12:15  o'clock  P.  M.  a  recess 

was  taken  until  1:30  o'clock  P.  M.  of  the  same 

date.)   166^ 

Q.  I  hand  you,  Mr.  Kammerdiner,  a  certified 
copy  of  the  Partnership  Return  of  Income  for  the 
calendar  year  1926,  filed  by  Mr.  and  Mrs.  J.  Kam- 
merdiner, doing  business  as  J.  Kammerdiner,  which 
purports  to  be  verified  by  you. 

I  presume  that  is  your  signature,  "J,  Kammer- 
diner"? A.     Yes. 

Q.  I  call  your  attention  to  the  schedule  attached 
in  which  the  total  income  of  the  partnership  appears 
and  the  deductions  are  itemized,  and  particularly 
this  item  ^^  House,  4800  Clinton  Street,  Rents  Re- 
ceived, $405.00;  Repairs  and  Taxes,  $273.00;  De- 
preciation, $140.00.'' 

Is  that  the  Clinton  Street  property  you  testified 
to  this  morning?  A.     Yes. 

Q.  Then  also  rental  on  21^  acres  on  Main  Street, 
[67]  $132.50 ;  taxes  and  repairs,  $94.21 ;  net  income, 
$38.25." 
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Is  that  property  you  testified  to  also  this  morning, 
or  was  that  acquired  later? 

A.     No,  that  is  another  21/2  acres  on  Main  Street. 

Q.  Then  here  is  a  25-acre  ranch,  for  interest  and 
taxes,  $172.00.  That  is  a  deduction.  Did  you  testify 
to  that  parcel  this  morning,  of  real  estate?  Is  that 
one  of  them? 

A.     No,  I  don't  believe  we  did  find  that  one. 

Q.  When  was  that  acquired,  if  you  remember? 
Sometime  prior  to  1926,  the  taxable  year  here,  ap- 
parently. 

A.  I  believe  so.  O.  A.  Johnson  and  William 
Kammerer  and  I  own  that. 

Q.     Then  you  had  a  fourth  interest? 

A.     I  have  a  third  interest. 

Q.  Then  the  Barnes  City,  one-half  acre,  taxes 
$15.66.    Did  you  testify  to  that? 

A.     What  is  that  one? 

Q.     Barnes  City,  half  an  acre. 

A.     We  called  it  Culver  City  this  morning. 

Q.  Tax  on  Athens  lot  186.  Did  you  testify  to 
that?  A.     No. 

Q.     When  was  that  acquired? 

A.     Well,  that  was  acquired  during  that  oil  boom. 

Q.  Was  it  acquired  before  you  patented  the 
rotary  jar?  [68]  A.     No. 

Q.     Was  it  afterwards?  A.     Yes. 

Q.  Then  tlu^  lots  on  Manhattan  Street;  you  did 
testify  to  that  .^  A.     Yes. 

Q.  Taxes,  $360.26.  Tlien  the  St.  Andrews  lot 
and  house? 
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A.  Yes.  That  is  the  one  on  the  corner  of  Clinton 
and  St.  Andrews. 

Q.  You  report  the  income  and  then  deduct  the 
taxes?  A.     No.    We  have  two  places. 

Q.  Was  that  acquired  before  '23,  the  St.  An- 
drews lot  and  house? 

A.  Well,  I  believe  it  was  acquired  afterwards. 
It  was  close  to  there,  though. 

Q.  Mr.  Kammerdiner,  I  call  your  attention  to 
the  bottom  of  the  schedule:  ^'As  explained  in  last 
year's  report,  both  Mrs.  Kammerdiner  and  Mr. 
Kammerdiner  work  in  the  business  and  agreement 
has  been  made  that  Mrs.  Kammerdiner  receives 
vested  interest  in  one-half  of  property  and  income, 
making  hers  separate  property." 

Now,  that  was  true,  wasn't  it?  You  swore  to  that 
at  that  time. 

Mr.  Bloom:  I  object  to  that.  The  instrument 
speaks  for  itself.  [69] 

Mr.  Mitchell:  I  am  asking  him  whether  it  is 
true,  whether  he  made  a  mistake  then  when  he  swore 
to  this.   I  don't  know. 

The  Witness:  I  say  I  didn't  make  a  mistake  be- 
cause everything  we  had  was 

By  Mr.  Mitchell: 

Q.     50-50? 

A.     Joint    Tenancy,    right    of    survivorship. 

It  didn't  make  any  difference  where  it  come  from 
or  how  it  worked,  it  was  the  right  of  survivorship. 

Q.     When  did  that  start? 
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A.     The  day  we  got  married. 

Q.  So  that  this  partnership  return,  your  part- 
nership agreement  or  Joint  Tenancy  agreement, 
whatever  you  call  it,  was  entered  into  at  the  time 
you  got  married? 

A.  We  didn't  think  so  very  much  of  it  until  the 
jar  business  came  along. 

The  Court :   Then  you  had  something  to  divide. 

The  Witness:  We  had  something  to  divide.  I 
have  six  sisters  and  a  mother  and  a  father  living, 
and  my  wife  never  knew  or  saw  or  heard  of  them  at 
all,  and  in  that  case,  why,  she  was  afraid  they  might 
come  out  here  and  take  what  little  she  had  left  if 
I  would  pass  on,  so  when  we  got  a  chance  to  split 
the  income  I  thought  that  was  a  very  good  idea. 

By  Mr.  Mitchell: 

Q.  Wasn't  that  agreement  made,  though,  in  Mr. 
Ellis'  [70]  office  in  1928? 

A.  No.  We  made  that  agreement  at  the  start  of 
the  jar  business,  '23. 

Q.  That  it  was  to  be  50-50  and  in  case  one  died 
the  other  would  get  all?  A.     Yes. 

Q.     Is  that  the  idea?  A.     Yes. 

Q.  And  there  was  no  difference  between  that 
agreement  and  the  one  you  made  when  you  were 
married  ? 

A.  Well,  I  couldn't  say  there  was  any  difference 
with  the  agreement.  I  couldn't  work  out  any  dif- 
ference. 

Q.     T.ot's  get  it  straight.  You  had  some  profits 
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to  divide  down  on  the  Brea  lease,  didn't  you?  Mrs. 
Kammerdiner,  I  believe  you  testified  at  the  trial 
before    the    Board    of    Tax    Appeals,    saved   about 
$3,000.00,  did  she  not? 

A.  Yes,  or  possibly  more  than  that.  She  run  that 
boarding  house  for  about  six  years  and  I  think  the 
profit  was  a  little  more  than  that. 

Q.     A  little  more  than  $3,000.00?  A.     Yes. 

Q.     And  you  had  some  savings  from  your  salary  ? 

A.     All  my  savings. 

Q.     And  they  all  went  into  one  joint  account? 

A.    Yes. 

Q.  And  you  and  your  wife  considered  that  you 
owned  [71]  them  50-50,  didn't  you? 

A.  Well,  that  is  the  only  thing  we  figured  out, 
but  it  was  lined  up  after  we  got  the  jar  business 
that  we 

Q.  (Interrupting)  It  was  made  more  definite, 
at  least,  when  you  got  the  jar  business? 

A.  No,  it  made  it  more  alluring  for  somebody 
to  attack  us  or  sue  vis. 

Q.  I  w^as  thinking  of  the  agreement,  not  of  the 
dangers. 

A.  Well,  there  w^as  danger.  My  wife  thought 
some  of  my  sisters  or  my  father  or  mother  would 
come  out  here  and  where  you  have  something  that 
is  worth  something  like  that,  there  is  always  some- 
body looking  for  it. 

Q.  Of  course.  And  that  agreement  included  not 
only  the  rotary  jar  business  but  all  the  other  prop- 
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erty,  whether  it  stood  in  your  name  or  Mrs.  Kam- 
merdiner's  name? 

A.     That  is  the  way  we  stood  on  it. 

Q.  But  it  was  not  until  1928  that  you  had  this 
so-called  Joint  Tenancy  agreement?  A.     Yes. 

Q.     Drawn  up? 

A.  They  told  us  that  we  couldn't — they  wouldn't 
allow  us  to  split  the  tax. 

Q.     For  income  tax  purposes? 

A.  Yes,  unless  it  was  put  into  writing.  That  was 
the  reason  that  came  up  then. 

Q.  You  say  that  that  was  the  agreement,  really 
from  [72]  the  time  you  were  married. 

Just  what  do  you  mean  by  that,  Mr.  Kammer- 
diner? Do  you  mean  there  was  some  understanding 
between  you  and  your  wife  at  that  time  if  you  ever 
owned  any  property? 

A.  I  think  any  couple  goes  through  that.  I  think 
that  starts  any  time  a  couple  gets  married. 

Q.  Did  you  contemplate  that  she  would  have 
just  as  much  management  of  the  property  acquired 
as  you  did?  Have  just  as  much  say  about  what  was 
going  to  be  done? 

A.  On  anything  of  any  importance  it  was  always 
taken  up  with  her. 

Q.     Or  she  took  it  up  with  you? 

A.     Or  she  took  it  up  with  me  in  everything. 

Q.  You  felt  that  you  each  had  an  equal  right  to 
have  a  say  in  what  should  be  done  with  your  in- 
vestments and  property;  is  that  correct? 
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A.     Yes,  in  any  of  any  great  importance. 

Q.  Now,  that  related  to  the  patents  as  well  as 
real  estate,  that  agreement,  all  properties,  did  it 
not? 

A.     There  was  no  way  of  transferring  that  to  her. 

Q.  May  I  ask  you  this,  Mr.  Kammerdiner:  The 
Board  held  so  far  as  your  taxes  were  concerned, 
income  tax  in  '25,  '26,  and  '27,  that  during  those 
three  years  a  partnership  existed  between  you  and 
Mrs.  Kammerdiner,  and  ruled  that  you  could  each 
report  half  of  that  income?  A.     Yes.  [73] 

Mr.  Bloom:  If  that  is  a  statement,  we  will  ob- 
ject to  the  statement. 

Mr.  Mitchell:     It  is  preliminary. 

Mr.  Smith:  It  is  a  very  important  question  in 
this  case. 

Mr.  Mitchell :  It  is  a  matter  of  public  knowledge 
that  the  Board  so  held. 

Mr.  Bloom:  The  decision  of  the  Board  speaks 
for  itself  as  to  what  it  held. 

The  Court:     Go  ahead. 

Mr.  Smith:  We  don't  know^  whether  it  had  the 
same  facts  as  we  have  before  us  now. 

The  Court:  Of  course  I  can  take  judicial  notice 
of  the  attitude  of  the  Internal  Eevenue  toward 
community  property,  which  has  continued  to  the 
present  time.  People  have  resorted  to  all  sorts  of 
means  to  give  effect  to  the  Community  Property 
Law  of  California.  The  Internal  Revenue  isn't 
convinced  yet  that  anybody  is  right  in  any  income 
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tax  commmiity  property  case,  including  myself. 
They  never  concede  anything  until  they  have  a  de- 
cision of  the  United  States  Supreme  Court.  It 
doesn't  make  any  difference  what  the  Board  of  Tax 
Appeals  decided.  We  can't  review  their  decisions, 
but  they  are  not  binding  on  us  as  precedents. 

Mr.  Mitchell:  I  don't  think  that  question  was 
exactly  involved,  but  only  incidentally. 

The  Court:  Then  I  will  sustain  the  objection. 
You  [74]  can  offer  their  decision  in  evidence. 

Mr.  Mitchell :     Very  well. 

The  Court :  Evidently  he  tried  on  a  partnership 
theory  in  order  to  get  what  he  was  entitled  to  under 
the  law  of  California  and  what  the  Bureau  of  In- 
ternal Revenue  has  sought  to  refuse  to  everybody 
for  years  and  that  is  full  effect  of  community  prop- 
erty rights. 

Mr.  Mitchell:     I  think  he  succeeded  in  that  case. 

The  Court :  Glory  be  to  him.  Even  if  he  had  to 
call  his  wife  a  partnership,  glory  be  to  him.  I  am 
in  favor  of  anybody  who  can  enforce  the  right  of 
community  property  against  the  Internal  Revenue 
Bureau  because  they  have  taken  an  arbitrary  atti- 
tude, and  it  is  recognized  by  all  the  Courts  that  they 
have. 

By  Mr.  Mitchell: 

Q.  Mr.  Kammerdiner,  the  purpose  of  the  part- 
nership was  to  promote  and  make  money  out  of  the 
products  and  the  rights  under  those  patents;  isn't 
that  true? 
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Mr.  Bloom:     Objected  to  as  assuming  a  fact  not 

in  evidence. 

Mr.  Mitchell :     We  will  have  to  get  him  to  change 

his  testimony,  then.  [75] 

By  Mr.  Mitchell: 

Q.     The  title  of  the  return  is  ^'Partner " 

The  Court  (Interrupting)  :  You  are  arguing 
with  the  witness.  It  doesn't  make  any  difference. 
You  can  argue  later  on.  There  is  no  use  for  you 
to  examine  him.  You  have  examined  him  enough. 
You  can  argue  with  me  whether  he  claimed  partner- 
ship from  what  he  said  there  without  arguing  with 
him.  He  is  a  successful  businessman,  but  a  man 
with  little  schooling  and  you  might  get  him  tangled 
up,  not  that  you  try  to,  into  a  statement.  This  is 
merely  evidence  to  support  your  theory  that  there 
is  a  contradiction  between  his  attitude  now  and 
then.  The  statement  he  made  there  is  admissible 
as  argument,  but  you  are  arguing  with  the  wit- 
ness. [76] 

The  Court :  Furthermore,  you  can  call  him  back 
as  an  adverse  witness  under  the  rule  and  examine 
him  as  to  these  things,  but  let  there  be  some  limit 
ultimately.  There  is  no  use  to  argue  with  the  wit- 
ness. He  would  have  signed  almost  anything.  I 
doubt,  with  the  kind  of  English  he  speaks,  if  he 
understands  half  of  the  words  the  lawyer  uses  in 
those  documents  unless  they  were  explained  to  him 
in  words  of  one  syllable.  He  is  a  man  of  little 
schooling.  He  is  an  intelligent  man  but  as  far  as 
formal  schooling,  he  has  had  very  little.    Why  con- 
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front  him  with  statements  his  hiwyer  made,  except 
to  have  him  admit  them,  which  he  already  has.  The 
object  of  any  marriage  is  to  get  along  in  the  world. 
They  start  with  nothing  and  they  hope  to  end  up 
as  millionaires  and  unfortunately  some  end  up  in 
the  poor  house. 

By  Mr.  Mitchell: 

Q.  In  this  agreement  of  1923,  did  you  and  Mrs. 
Kammerdiner  agree  to  share  profits  equally  and  to 
share  losses  equally'?  [77]  A.     Yes. 

Q.  And  was  the  purpose  of  the  agreement  to  use 
the  rights  under  the  rotary  jar  patent  and  try  to 
make  money?  A.     Yes,  sir. 

Q.  And  you  proceeded,  then,  did  you  not,  to 
manufacture  the  rotary  jar  itself  and  then  rent  it? 

A.     Yes. 

Q.  To  the  oil  companies  who  were  drilling  oil 
wells  ?  A.     Yes. 

Q.     And  that  is  what  you  did?  A.     Yes. 

Q.  It  was  out  of  those  patented  jars  that  you 
made  your  money?  A.     Yes. 

The  Court:  Let  me  ask  you  this  question:  You 
don't  mean  to  say  when  you  said  you  agreed  to 
share  profits  or  losses,  you  don't  mean  to  say  that 
you  treated  her  the  way  you  would  a  partner  and 
every  time  you  had  to  pay  a  bill  you  would  say, 
^'Give  me  half  of  this." 

The  Witness :     No,  sir. 

The  Court:  And  you  didn't  go  and  say,  *^Now, 
I  have  paid  more  than  my  share,  now  you  pay  your 
share"? 
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The  Witness :     No,  sir. 

The  Court:     You  don't  mean  anything  like  that? 

The  Witness:     No. 

The  Court:  What  you  do  mean  is  this:  You 
made  the  [78]  venture  for  better  or  worse,  and 
whatever  you  acquired,  you  paid  for  with  money 
that  you  both  owned? 

The  Witness :     Yes. 

The  Court:  You  never  drew  the  line  between 
what  was  yours  and  what  was  hers,  and  if  you  lost 
money  you  would  both  go  to  the  bankruptcy  court  ? 

The  Witness :     Yes. 

The  Court :     That  is  what  you  meant  ? 

The  Witness :     Yes. 

The  Court:  You  didn't  make  any  agreement  by 
saying,  '^I  will  divide  the  profits  and  losses,"  the 
w^ay  you  would  if  you  entered  into  partnership  with 
John  Smith? 

The  Witness :     No,  sir. 

The  Court:     All  right.    Go  ahead. 

If  you  and  your  wife  disagreed,  you  didn't  ex- 
pect to  go  to  court  to  dissolve  the  partnership,  you 
expected  it  would  be  dissolved  by  divorce  or  death  ? 

The  Witness:     Yes. 

The  Court :  That  is  just  to  show  you  the  absurd- 
ity of  trying  to  take  the  definition  of  a  partnership 
and  put  it  in  the  hands  of  the  witness. 

Mr.  Mitchell:  Counsel  will  stipulate  that  the 
basic  patent  was  issued  on  October  2,  1923,  in  the 
name  of  James  A.  Kammerdiner,  and  was  re-issued 
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on  February  12th,  1924  in  the  name  of  James  A. 
Kammerdiner;  subsequent  to  the  issuance  of  the 
basic  patent,  there  were  eight  additional  [79] 
patents  issued  in  the  name  of  James  A.  Kammer- 
diner on  August  4,  1925,  one  on  March  10,  1925, 
one  on  February  22,  1927,  one  on  November  22 — 
another  on  November  22,  1927,  one  on  June  5,  1928, 
one  on  May  31,  1932,  one  on  February  18,  1930,  one 
on  January  29,  1935;  then  also  that  a  patent  was 
issued  in  the  name  of  William  W.  Frye,  patentee, 
on  August  27th,  1929,  but  the  file  in  that  case  is 
entitled  '^Kammerdiner,"  presumably  J.  A.  Kam- 
merdiner; another  patent  was  issued  under  the 
name  of  patentee  Samuel  P.  Powers  on  October  29, 
1929,  and  the  file  in  that  case  is  entitled  '^J.  A. 
Kammerdiner";  another  patent  was  issued  in  the 
name  of  patentee  S.  W.  Skeyson,  January  19,  1932, 
and  the  file  in  that  case  is  entitled  "J.  A.  Kam- 
merdiner. ' ' 

Counsel  will  stipulate  to  the  rest  of  these.  There 
are  four  other  patents  which  show  that  Kammer- 
diner is  assignee,  all  issued  before  the  date  of  the 
death  of  the  decedent  in  this  case ;  and  sixty  other 
patents  owned  by  Mr.  Kammerdiner — sixty  other 
patents  issued  in  the  name  of  other  persons  prior 
to  the  date  of  death  of  the  decedent  and  at  some- 
time transferred  in  the  name  of  J.  A.  Kammer- 
diner, the  time  we  will  have  to  determine  from  Mr. 
Kammerdiner.  If  any  were  transferred  after 
death,  we  are  not  interested. 
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Mr.  Bloom :     So  stipulated.  [80] 

Mr.  Mitchell:  Counsel  will  stipulate  that  they 
were  all  acquired  between  1924  and  the  date  of 
death  of  the  decedent.  He  will  not  stipulate 
whether  they  were  acquired  by  a  firm^  or  by  Ten- 
ants in  Common  or  by  Joint  Tenants,  but  in  the 
name  of  J.  A.  Kammerdiner. 

Mr.  Smith:     Yes. 

By  Mr.  Mitchell: 

Q.  What  funds  were  used  to  purchase  these 
other  patents  that  were  issued  prior  to  your  wife's 
death  and  subsequent  to  the  basis  patent? 

A.  May  I  have  a  word  first  before  you  question 
me  on  that? 

Most  all  of  those  patents,  most  all  of  them  you 
called  off  I  have  no  interest  in.  There  must  have 
been  a  mistake  made  in  making  up  that  list. 

Mr.  Smith :  Then  if  we  have  made  a  mistake  we 
had  better  withdraw  our  stipulation.  I  took  coun- 
sel's word  for  it.  I  knew  nothing  about  it  at  all 
and  counsel  took  the  statement  of  somebody  else. 

[81] 

Mr.  Mitchell :  The  Revenue  Agent  took  the  word 
of  Mr.  Bloom  or  someone  in  your  office. 

Mr.  Smith:  No,  we  just  gave  him  the  file.  We 
gave  him  the  patent  file. 

The  Court:  Why  don't  you  have  him  take  a  look 
at  them. 
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By  Mr.  Mitchell: 

Q.  Mr.  Kammerdiner,  are  you  able  to  identify 
these  ? 

A.  Some  of  them,  but  there  are  some  there  that 
you  didn't  call  that  I  own. 

Q.     That  you  owned  before  your  wife's  death? 

A.     Yes. 

Mr.  Smith:     We  didn't  call  them  all. 

The  Witness:     Oh. 

Mr.  Smith:  I  suggest  that  the  witness  look 
through  the  list  and  find  what  patents  are  noted  in 
there  that  he  hasn't  any  interest  in. 

The  Witness:  I  have  possibly  all  together  28  or 
30  sets  of  patents. 

By  Mr.  Mitchell: 

Q.  Were  they  all  acquired  before  your  wife's 
death  or  since? 

A.     I  acquired  one  since. 

Q.  The  balance  were  acquired  before  she 
died?  [82] 

A.     Yes,  sir — no,  I  can't  tell  you. 

Mr.  Mitchell:  Then  maybe  we  had  better  take 
the  witness'  statement  in  lieu  of  the  stipulation; 
and  I  will  ask  you  then,  subsequent  to  the  acquisi- 
tion of  the  basic  patent,  what  was  the  source  of  the 
funds  with  which  the  other  18  or  19  were  pur- 
chased ? 

The  Witness:  I  would  say  from  the  profits 
made  on  the  basic  patent. 
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By  Mr.  Mitchell: 

Q.     The  profits  made  in  the  rotary  jar  business  ? 

A.    Yes. 

Q.  How  many  patents  did  you  purchase  from 
third  persons? 

A.  Oh,  I  thought  you  meant  a  set  of  jars.  Well, 
there  is  very  much  difference  in  prices  on  them. 
Some  of  them  cost  a  thousand  dollars  and  one  of 
them  cost  thirty-four  thousand  dollars. 

Q.     That  is  the  Knox  patent? 

A.     How?  [83] 

Q.     Was  that  the  Knox  patent? 

A.     No.     That  was  the  Pyles  patent. 

Q.     When  was  that  purchased? 

A.  Along  in  '32,  I  believe.  No,  it  was  earlier 
than  that. 

Q.  How  about  the  Knox  patent?  When  was 
that  purchased? 

A.  I  don't  know  anything  about  the  Knox 
patent. 

Q.  The  Pyles  patent  was  the  most  expensive  of 
all  so  far  as  the  payment  was  concerned? 

A.  Yes,  but  some  of  the  others  were  very  ex- 
pensive. 

Q.  Did  the  money  used  to  purchase  that  patent 
come  from  the  profits  of  the  rotary  jar  business? 

A.     Yes. 

Q.  And  out  of  the  joint  bank  account  of  your- 
self and  wife  ?  A.     Yes. 

Q.     I  show  you  a  schedule  attached  to  your  1938 
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income  tax  return,  Mr.  Kammerdiner,  which  might 
refresh  your  memory  on  the  patents  that  were  pur- 
chased. ^* Amortization  of  Patents"  is  the  title  of 
the  column,  and  the  first  one  says,  '' Patent,  1928, 
12i/>  years."  That  means,  I  presume,  121/2  years 
to  run?  A.     I  believe  so. 

Q.  And  the  amount  of  depreciation  woulcl  be 
$201.60?  A.     Yes. 

Q.  Being  l/12th,  approximately,  of  the  cost;  is 
that  correct?  Does  that  refresh  your  memory  on 
what  was  paid  [84]  for  some  of  those  patents 
acquired  before  your  wife's  death,  acquired  by  as- 
signment ?  A.     Well 

Mr.  Bloom  (Interrupting)  :  If  it  is  only  the 
cost  you  want,  we  will  stipulate  that  whatever  life 
is  shown  there  times  the  yearly  amortization  is  the 
price  paid  for  the  patent  as  shown  on  that  return, 
if  that  is  what  you  want. 

Mr.  Mitchell :  That  is  sufficient.  May  I  read  the 
cost,  then,  and  the  date  of  acquisition? 

The  Court:     All  right. 

Mr.  Mitchell:  1928,  121/2  years,  cost  $2,520.00; 
1930,  15  years,  cost  $14,750.00;  1932,  16  years,  cost 
$1,000.00;  1933,  14-2/7ths  years,  cost  $5,500.00;  1934, 
17  years,  $24,303.40  was  the  cost;  1935,  17  years, 
$2,793.37  cost. 

Q.  Does  that  refresh  your  memory  as  to  the 
identity  of  those  patents  that  were  purchased  at 
those  yn'ices?  A.     Yes,  to  a  great  extent. 

Q.     What  was  the  source  of  the  funds  with  which 
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they  were  purchased?    Was  it  from  the  joint  bank 
account  of  yours  and  your  wife's  or  one  of  the  joint 
bank  accounts  of  yourself  and  wife? 

A.     Yes. 

Q.  And  represented  profits  from  the  rotary  jar 
business  ?  A.     Yes. 

Q.  In  those  joint  bank  accounts  that  were 
carried  [85]  between  1923  and  1935,  the  date  of 
your  wife's  death,  your  wife  had  the  right  to  draw 
upon  those  accounts,  draw  funds  from  them  with- 
out her  consulting  you,  did  she  not?  A.     Yes. 

Q.  And  she  wasn't  limited  in  any  way,  shape  or 
form  in  that  respect,  was  she?  A.     No. 

Q.  The  same  is  true  of  all  joint  accounts  that 
you  ever  carried,  is  it  not?  A.     Yes. 

Q.     Prior  to  1923  as  well?  A.     Yes. 

Q.  What  was  the  Knox  patent?  Don't  you  re- 
call the  Knox  patent? 

A.     I  never  even  heard  of  it. 

Mr.  Mitchell:  With  the  Court's  permission,  I 
desire  to  offer  in  evidence,  out  of  order,  to  save 
time,  the  Certificate  of  Partnership  Name. 

The  Court:  That  is  what  I  was  asking  about, 
the  fictitious  name. 

Mr.  Mitchell :  Will  counsel  verify  that  the  notar- 
ized acknowledginent  of  the  signature  was  taken 
before  a  Notary  Public  in  the  ofiice  of  plaintiff's 
counsel  ? 

Mr.  Bloom:     Yes. 

Mr.  Mitchell:     Your  answer  is  ''Yes"? 

Mr.  Bloom:     Yes.  [86] 
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The  Court:     Defendant's  Exhibit  14. 

(The  document  referred  to  was  received  in 
evidence  and  marked  *^ Defendant's  Exhibit 
No.  14.") 

DEPENDANT'S  EXHIBIT  No.  14- A 
(Erroneously  Introduced  as  No.  14) 

PARTNERSHIP  NAME 

Certificate  Required  by  Section  2466, 
California  Civil  Code 

Notice  Is  Hereby  Given  that  the  undersigned, 
James  A.  Kammerdiner  and  Myrtle  B.  Kammer- 
diner, have  formed  a  partnership  and  are  transact- 
ing business  as  copartners  in  the  City  of  Los  Ange- 
les, County  of  Los  Angeles,  State  of  California, 
under  the  name  of  ''Kammerdiner  Rotary  Jar 
Company". 

That  the  full  names  of  all  the  members  of  said 
partnership  and  their  respective  places  of  residence 
are  as  follows: 

James  A.  Kammerdiner,  237  South  Highland 
Avenue,  Los  Angeles,  California. 

Myrtle  B.  Kammerdiner,  237  South  Highland 
Avenue,  Los  Angeles,  California. 

JAMES  A.  KAMMERDINER 
MYRTLE  B.  KAMMERDINER 

(Legal  Affidavit  of  Publication  of  above  Partner- 
ship) Name  attached.) 

Duly  Verified. 

[Endorsed] :     Filed  Dec.  29,  1941. 
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By  Mr.  Mitchell: 

Q.     Was  that  filed? 

The  Court:     What  is  the  date  of  that? 

Mr.  Mitchell :  1931,  long  after  the  Joint  Tenancy 
written  agreement. 

The  Court:     All  right. 

By  Mr.  Mitchell: 

Q.  You  had  never  filed  one  of  those  before  that 
time,  had  you,  Mr.  Kammerdiner? 

A.     No,  sir. 

Q.     Until  1931?  A.     Yes. 

The  Court  (Interrupting)  :  Q.  Were  you  ad- 
vised to  make  such  a  certificate,  Mr.  Kammerdiner, 
you  and  Mrs.  Kammerdiner? 

A.  No.  I  think  Mrs.  Kammerdiner  was  the  one 
who  stood  [87]  out  on  that.  She  was  afraid  of  my 
relatives  in  the  east  and  she  figured  that  that  would 
show  that  we  were  both  together^  if  they  came  out 
here  and  pounced  on  us  in  any  way,  shape  or 
manner. 

Q.     This  is  dated,  Mr.  Kammerdiner,  1931? 

A.     Yes. 

Q.     This  certifi<?ate?  A.     Yes. 

Q.  And  counsel  has  stipulated  that  it  was  ac- 
knowledged before  a  Notary  Public  employed  in 
Mr.  Smith's  office?  A.     Yes. 

Mr.  Smith :  Let  me  suggest  that  the  witness  have 
a  chance  to  read  it.  Have  you  had  a  chance  to  read 
it  ?  Do  you  know  what  it  is  ? 
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Mr.  Mitchell:  Defendant's  Exhibit  14.  You 
might  look  at  it.  Read  this  part  up  here,  the  body 
of  it. 

Was  that  the  one  you  were  referring  to  ? 

A.    Yes. 

Q.  That  is  what  Mrs.  Kammerdiner  insisted 
upon  ?  A.     Yes. 

Q.     She  wanted  it  entitled  '"^Partnership  Name''? 

A.     Kammerdiner  Rotary  Jar  Company. 

Q.     Did  she  want  it  called  a  partnership? 

A.     I  w^ouldn't  say  as  to  that. 

Q.  You  certify  here  that  you  have  formed  a 
partner-  [88]  ship  and  are  transacting  business  as 
copartners.  What  did  you  mean  by  that  ^'formed  a 
partnership''? 

A.  Well,  I  think  any  married  couple  that  are 
married  and  married  right  have  got  a  partnership 
right  off  the  bat. 

Q.  You  merely  meant  by  ''partnership"  that 
you  were  man  and  wife  ? 

A.     Well,  we  were  doing  a  good  business. 

Q.     You  were  in  business  together,  were  you  not? 

A.     Yes. 

Q.  That  is  what  you  meant,  wasn't  it,  that  you 
were  in  business  together?  She  was  not  a  mere 
housewife,  was  she?  She  didn't  stay  home  and  do 
nothing  in  your  business  ? 

A.  No.  She  done  her  work  in  my  house,  though, 
or  in  our  house.  We  had  an  offi^^e  in  the  house  and 
it  took  a])out  all  of  her  time  to  keep  up  with  the 
bookkeeping. 
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Q.     That  was  quite  a  task  at  that  time  ^. 

A.     Yes.  We  were  doing  quite  a  little  bit  of  work. 

Mr.  Mitchell:  I  offer  the  petition  to  the  Board 
of  Tax  Appeals  by  Mr,  J.  Kammerdiner  versus  the 
Commissioner,  Docket  No.  41643,  dated  November 
6th,  or  rather  verified  November  21st,  1928,  by  J. 
Kammerdiner.  It  also  contains  the  Government's 
answer  to  the  petition  in  the  Board  case  and  a  few 
other  documents  that  are  immaterial. 

Mr.  Bloom:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial.  [89] 

Mr.  Bloom.  I  am  not  objecting  on  the  ground 
of  order.  I  am  objecting  on  the  ground  it  is  incom- 
petent, irrelevant  and  immaterial  and  tending 
neither  to  prove  or  disprove  any  of  the  issues  in 
this  case. 

Mr.  Bloom:  Yes,  your  Honor.  I  have  merely  to 
add  that  the  years  for  which  the  petition  was  filed 
were  for  years  preceding  the  written  document, 
which  has  been  introduced  in  evidence.  [90] 

The  Court:  The  Lewis  property.  The  Lewis 
property,  evidently  of  separate  origin,  had  been 
transferred  by  an  agreement  of  the  parties,  reduced 
to  writing  into  a  community  estate.  Now,  in  that 
case,  as  in  this,  we  went  way  back  for  years  to  show 
what  the  relationship  had  been  and  in  that  case,  as 
in  this,  it  was  shown  what  these  people  actually  did 
to  give  effect,  at  a  certain  moment,  to  what  had  been 
going  on  between  themselves  without  any  agree- 
ment before.  It  w^orks  both  ways  in  all  these  cases. 
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So  whatever  weight  is  to  be  given  to  this  is  a  ques- 
tion to  be  determined  later  on  when  you  argue  the 
effect,  but  when  people  [91]  say,  ^'Why,  we  owned 
everything  in  Joint  Tenancy,"  then  they  have  a 
right  to  show  that  during  certain  periods  they 
claimed  partnership,  not  in  the  sense  in  which  he 
claims  it  now,  that  is,  50-50  interest  during  life  and 
survivor  take  all,  but  the  ordinary  words  of  part- 
nership such  as  are  used  in  ordinary  transactions 
betw^een  strangers.  What  effect  to  be  given  I  will 
determine  later  on. 

Mr.  Bloom:  My  only  objection  goes  to  the  fact 
that  this  is  for  income  tax  uses  prior  to  the  date  of 
the  written  agreement.  Now,  whatever  they  may 
have  had,  even  if  we  assume  that  they  had  a  very 
formal  partnership  agreement  written  for  the  years 
'25,  1926  and  1927,  and  then  they  entered  into  the 
written  agreement  which  we  have  introduced  in  evi- 
dence, and  under  which  it  is  testified  the  parties 
owned  the  property  at  tlie  time  of  Mrs.  Kammer- 
diner's  death,  then  whatever  they  said  prior  to  that 
time  would  have  no  effect.  [92] 

The  Court :  We  can  argue  the  effect  later  on.  The 
objection  will  be  overruled  and  it  may  be  received. 

The  Clerk:   Exhibit  14. 

(The  document  referred  to  was  received  in 
evidence  and  marked  ''Defendant's  Exhibit  No. 
14.") 


James  A,  Kammerdiner  219 

(Testimony  of  James  A.  Kammerdiner.) 

DEFENDANT'S  EXHIBIT  No.  14-B 
(Erroneously  Introduced  as  No.  14.) 

United  States  Board  of  Tax  Appeals 

Docket  No.  41643 

Mr.  J.  KAMMERDINER, 

Petitioner, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  above  named  petitioner  hereby  petitions  for 
a  re-determination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue,  in  his  notice  of 
deficiency  reference  (461M)  IT:C:P:7,  dated  Octo- 
ber 2nd  1928,  Exhibit  ''A"  attached,  form  866,  ref- 
erence IT:C:P:7,  and  statement  reference  IT:AR: 
B-10  CE J  60D,  and  as  a  basis  of  his  proceeding  al- 
leges as  follows : — 

1.  The  petitioner  is  an  individual,  (member 
of  partnership)  with  principal  place  of  business 
and  residence  at  237  South  Highland  Avenue, 
Los  Angeles,  California. 

2.  The  notice  of  deficiency  in  form  of  60  day 
letter  and  statement  and  Agreement  as  to  final 
determination,  marked  Exhibits  ^'A"  ''C"  and 
*'B"  respectively,  were  mailed  to  the  petitioner 
on  October  2nd  1928. 
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3.  The  taxes  in  controversy  are  Income  Taxes 
for  the  calendar  years  1925  and  1926,  amount- 
ing to  110,190.26  as  per  Exhibit  '^A'',  $15,156.17 
as  per  Exhibit  ^^B",  $10,190.26  as  per  Exhibit 

4.  The  determination  of  tax  set  forth  in  the 
above  exhibits  are  based  upon  the  following  al- 
leged errors — 

Respondent  contends  that  a  partnership  did 
not  exist  between  petitioner  and  his  wife  and 
has  denied  protest  against  his  ruling  that  a 
partnership  could  not  be  allowed. 

Petitioner  has  been  taxed  on  the  basis  of 
both  incomes  of  himself  and  wife  being  one, 
w^hich  increases  his  tax  as  per  figures  shown 
on  Exhibits  "A''  and  ^^B",  both  of  which 
were  sent  petitioner  at  the  same  time,  and 
both  of  which  do  not  agree  as  to  amount  of 
deficiency. 

5.  The  facts  upon  w^hich  the  petitioner  relies 
as  the  basis  of  this  proceeding  are  as  follows : — 

(a)  Ever  since  petitioner  started  to  work 
on  his  patent  rotary  jar,  from  which  his  big 
increase  in  income  has  been  derived, 
his  wife  has  acted  as  his  partner, 
assisted  him  in  his  work,  kept  the 
books  and  accounts  of  the  business  taken 
care  of  all  the  correspondence  and  collection 
of  accounts,  and  she  has  been  consulted  and 
conferred   with   by   petitioner  in   practically 
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every  detail  of  the  business.  It  was  under- 
stood then,  as  it  has  been  understood  for  years 
prior,  that  petitioner  and  his  wife  were  in 
partnership,  and  on  the  Income  Tax  Return 
for  1925,  there  appeared  this  notation,  which 
was  sworn  to  by  petitioner  ^^Both  Mr.  and 
Mrs.  Kammerdiner  work  in  the  business  and 
agreement  has  been  made  that  Mrs.  Kammer- 
diner receives  vested  interest  in  one  half  of 
the  property  and  income,  making  hers  sepa- 
rate property." 

In  support  of  this  statement  Exhibits  ^^D" 
and  ^^E"  sw^orn  statements  of  Mrs.  J.  Kam- 
merdiner and  Mr.  A.  C.  Baimbridge,  both 
having  knowledge  of  the  facts,  are  attached 
hereto. 

Mrs.  Kammerdiner  did  not  receive  a  salary 
of  any  definite  amount  for  work  done  by  her 
in  the  business,  neither  did  petitioner  as  both 
drew  out  of  the  business  whatever  they  re- 
quired and  it  w^as  agreed  between  petitioner 
and  his  wife  that  the  joint  account  which  they 
always  carried  Vv^ould  be  continued  and  that 
Mrs.  Kammerdiner  would  be  entitled  to  half 
of  the  profits  of  the  business  in  return  for 
the  work  she  performed  as  office  manager. 

In  support  of  the  above  claim  that  a  partner- 
ship existed  and  that  the  fact  that  Mrs.  Kam- 
merdiner by  acting  as  office  manager  and  doing 
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part  of  the  work  was  entitled  to  be  considered 
a  partner,  petitioner  refers  the  Board  to  the 
following  cases  which  have  a  bearing  upon  the 
present  proceedings : — 

(b)  L.  S.  Cobb  V  Commissioner.  Docket 
No.  7136  December  9,  1927.  Deficiencies  for 
1920-1921  re-determined.) 

During  the  taxable  years  petitioners  wife  was 
a  member  of  a  partnership  and  her  one  sixth 
share  of  the  partnership  profits  was  not  tax- 
able to  him.  (Extract  from  opinion:  Peti- 
tioner contends  that  his  wife  was  a  member 
of  the  valid  partnership  and  owned  a  one 
sixth  share  of  the  capital  and  profits  of  the 
business.  The  Commissioner  seizes  upon  cer- 
tain provisions  of  the  partnership  agreement 
and  insists  that  the  petitioner's  wife  4iad  no 
interest  in  or  control  over  the  assets  of  the 
taxpayer's  capital  investment  in  the  firm,  or 
the  distributable  net  profits  thereof;  she  in 
fact  was  not  a  partner  in  the  firm."  We  find 
no  support  of  this  claim  in  the  partnership 
agreement.  The  parties  to  the  agreement  were 
competent  to  enter  into  a  valid  partnership. 
The  bona  fides  of  the  transaction  is  not  ques- 
tioned. 

(c)  P.  C.  Busche  v  Commissioner.  Docket 
Nos.  9447,  10202,  10755  March  14,  1928.  De- 
ficiencies for   1920-1923   re-determined.    The 
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case  above  was  one  where  the  earnings  of  the 
wife  of  the  petitioner  were  separate  property 
by  oral  agreement  between  husband  and  wife 
under  sections  158,  159,  and  160  of  the  Civil 
Code  of  California,  and  she  filed  a  separate 
return  of  her  income;  held,  that  respondent 
erred  in  adding  the  wife's  earnings  to  the 
income  reported  by  petitioner. 

The  Commissioner  in  the  case  of  present  pro- 
ceedings has  denied  that  a  partnership  existed, 
and  against  this  we  have  the  statement  of  peti- 
tioner and  his  wife  that  an  oral  agreement  had 
been  made  many  years  before  the  partnership 
income  tax  return  in  dispute  was  prepared.  As 
an  Oral  agreement  was  adopted  in  the  case  of 
F.  C.  Busche  v.  Commissioner,  petitioner  prays 
that  an  Oral  agreement  between  his  wife  and 
himself  be  accepted  and  partnership  return  be 
allowed  to  remain  as  presented. 

(d)  Elihu  Clement  Wilson  v  Commissioner, 
George  B.  Wilson  v  Commissioner,  William 
W.  Wilson  V.  Commissioner,  Docket  Nos.  8500, 
8501,  8502.  May  2,  1928.  Deficiencies  for 
1919-1920  re-determined.  Held,  that  the  Wil- 
son Family  Partnership  for  the  years  1919 
and  1920  was  composed  of  the  three  petition- 
ers and  their  respective  wives. 

(e)  Charles  Brown  v  Commissioner,  Docket 
Nos.  13932,  27779,  31427  Joseph  Israel  v  Com- 
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missioner.  Docket  Nos.  27780  and  31428,  Oc- 
tober 12tli  1928.  Deficiencies  for  1921-1923 
re-determined.  Where  the  two  petitioners  and 
their  respective  wives  entered  into  a  contract 
to  carry  on  a  mercantile  business  and  the 
profits  and  losses  were  divided  equally,  the 
income  derived  therefrom  by  the  wives  was 
their  separate  property  and  was  properly  re- 
turned and  tax  paid  by  them,  and  it  was 
error  to  include  same  in  the  income  of  peti- 
tioners on  the  theory  that  it  was  community 
property. 

Under  the  provisions  of  Section  158  of  the 
Civil  Code  of  California,  '"a  husband  and  wife 
may  enter  into  a  partnership  in  California,  and 
if  there  is  any  agreement  w^hich  shows  that  the 
intention  of  the  parties  is  to  create  a  vested 
interest  in  the  partnership  as  her  separate  prop- 
erty, such  intention  will  change  the  character 
of  their  property  from  commimity  to  separate 
property."  This  does  not  say  that  the  agreement 
must  be  in  writing  and  as  there  was  an  oral 
agreement  between  petitioner  and  his  wife,  and 
as  your  Honorable  Board  pointed  out  in  the  case 
of  Brown  v  Commissioner  as  referred  to  in  ])re- 
ceding  paragraph  marked  (e)  that  in  none  of 
the  cases  of  Cobb  v  Commissioner,  P.  C.  Busche 
V  Commissioner  and  Elihue  Clement  Wilson  v 
Commissioner,  mentioned  in  ]^aragraphs  (b)  (c) 
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and  (d)  above,  did  it  appear  that  the  wife  had 
contributed  any  capital  from  her  separate  es- 
tate, and  in  the  Busche  case  alone  did  each 
appear  to  have  rendered  any  services,  petitioner 
prays  that  his  case  may  be  considered  in  the 
light  of  the  decisions  made  in  the  cases  re- 
ferred to  above,  and  that  the  partnership  re- 
turn submitted  by  petitioner  and  his  wife  be 
allowed  to  stand  and  the  deficiencies  charged 
against  petitioner  be  cancelled. 

J.  KAMMERDINER 
Petitioner. 

State  of  California, 
County  of  Orange — ss. 

Mr.  J.  Kammerdiner,  being  duly  sworn,  says  that 
he  is  the  Petitioner  above  named;  that  he  has  read 
the  foregoing  petition,  and  is  familiar  with  the  state- 
ments contained  therein,  and  that  the  facts  stated 
are  true,  except  as  to  those  facts  stated  to  be  upon 
information  and  belief  and  those  facts  he  believes 
to  be  true. 

J.  KAMMERDINER 
Petitioner. 

Subscribed  and  sworn  to  before  me  this  21st  day 
of  November,  1928. 

[Seal]  S.  RAVENKAMP 

Notary  Public  in  and  for  County  of  Orange,  State 
of  California. 

My  Commission  Expires  Oct.  18,  1930. 
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Exhibit  A 

Treasury  Department 
Washington 

Office  of 

Commissioner  of  Internal 

Revenue 


Address  Rejjly  to 

Commissioner  of  Internal 

Revenue  and  refer  to 


October  2,  1928 


Mr.  J.  Kammerdiner 

237  South  Highland  Ave. 
Los  Angeles,  California 

Sir: 

In  accordance  with  Section  274  of  the  Revenue 
Act  of  1926  you  are  advised  that  the  determination 
of  your  tax  liability  for  the  years  1925  and  1926 
disclosed  a  deficiency  of  $10,190.26,  as  shown  in  the 
attached  statement. 

The  section  of  the  law  above  mentioned  allows  you 
to  petition  the  United  States  Board  of  Tax  Appeals 
within  sixty  days  from  the  date  of  the  mailing  of 
this  letter  for  a  redetermination  of  your  tax  liability. 
However,  if  you  acquiesce  in  this  determination,  you 
are  requested  to  execute  the  enclosed  Form  866  and 
forward  both  original  and  duplicate  to  the  Com- 


James  A,  Kammerdiner  227 

(Testimony  of  James  A.  Kammerdiner.) 

Defendant's  Exhibit  No.  14-B — (Continued) 
missioner  of  Internal  Revenue,  Washington,  D.  C, 
for  the  attention  of  IT  :C  :P-7. 
Respectfully, 

D.  H.  BLAIR, 
Commissioner. 
By  (Signed)   C.  B.  ALLEN 

Deputy  Commissioner 
Enclosures : 
Statement 
Form  866 
Form  882 

Form  7928 

Exhibit  B 

Agreement  as  to  Final  Determination 
of  Tax  Liability 
IT:C:P-7 

This  Agreement,  made  in  duplicate  under  and  in 
pursuance  of  Section  606  of  the  Revenue  Act  of 
1928,  by  and  between  Mr.  J.  Kammerdiner,  a  tax- 
payer residing  at,  or  having  its  principal  office  or 
place  of  business  at  237  South  Highland  Avenue, 
Los  Angeles,  California  and  the  Commissioner  of 
Internal  Revenue ; 

Whereas,  there  has  been  a  determination  of  the 
tax  liability  of  said  taxpayer  in  respect  of  Federal 
income  tax  for  the  calendar  years  1925  and  1926  in 
the  principal  sum  of  Fifteen  Thousand  One  hundred 
Fifty  Six  Dollars  and  Seventeen  Cents  ($15,156.17) ; 
and 
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Whereas,  said  taxpayer  hereby  agrees  to  this  de- 
termination and  consents  to  the  assessment  and  col- 
lection of  any  deficiency  in  tax  included  in  the 
amount  of  the  principal  tax  liability  so  determined, 
together  with  any  penalty  or  interest  applicable 
thereto  as  provided  by  law,  and/or  to  accept  any 
abatement,  credit,  or  refund  made  in  accordance  with 
any  interest  due  thereon  as  provided  by  law^ ; 

Now,  This  Agreement  Witnesseth,  that  said  tax- 
payer and  said  Commissioner  of  Internal  Revenue 
hereby  mutually  agree  that  the  principal  amount 
of  such  liability  so  determined  shall  be  final  and 
conclusive  if  and  when  this  agreement  is  approved 
by  the  Secretary  of  the  Treasury  or  the  Undersec- 
retary. 

In  Witness  Whereof,  the  above  parties  have  sub- 
scribed their  names  to  these  presents  in  duplicate 
Signed  This day  of ,  192 


Taxpayer 

By  

Signed ,  192 

(Date) 


Commissioner  of  Internal 
Revenue 

By    

The  above  agreement  has  been  approved  by  the 
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The  approval  being  specifically  enumerated  on- 
Schedule  No. 

Dated 

Original  and  duplicate  to  be  accomplished  and  re- 
turned. cc/1 

Exhibit  C 

STATEMENT 
IT:AR:B-10 
CEJ-60D 

Oct.  2,  1928 

In  re :  Mr.  J.  Kammerdiner, 

237  South  Highland  Avenue 
Los  Angeles,  California 

Years  Deficiency  in  Tax 

1925 $  4,220.70 

1926 5,969.56 

Total $10,190.26 

Reference  is  made  to  the  report  of  the  Internal  Revenue 
Agent  in  Charge,  San  Francisco,  California,  covering 
your  tax  liability  for  the  years  1925  and  1926,  and  to 
your  protest  submitted  under  date  of  June  28,  1928. 

Careful  consideration  has  been  accorded  your  protest 
in  connection  with  the  agent's  findings. 

Your  contention  that  a  partnership  existed  between  you 
and  your  wife  during  the  years  1925  and  1926  and  that 
your  wife  held  a  vested  interest  in  such  partnership  as 
her  separate  property  has  been  denied.  As  no  specific  evi- 
dence has  been  furnished  to  substantiate  your  contention 
the  total  income  received  by  you  and  Mrs.  Kammerdiner 
during  the  years  in  question  is  considered  to  be  commu- 
nity income  taxable  to  you. 
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1925 
Net  income  reported $29,782.12 

Add: 

1.    Income  transferred  from  wife's  return..  26,814.22 


Net  income  adjusted $56,596.34 

Computation  of  Tax 
Net  income  subject  to  surtax 56,596.34 

Less: 

Dividends    $      578.82 

Personal  exemption  and  credit 

for  dependents  4,700.00  5,278.82 


Balance  subject  to  normal  tax $51,317.52 

Normal  tax  at  11/2%  on  $4,000.00 $  60.00 

Normal  tax  at  3%  on     4,000.00 120.00 

Normal  tax  at  5%  on  43,317.52 2,165.88 

Surtax  on  $56,996.34 3,889.45 


Total  Tax $  6,235.33 

Less: 

Credit  of  25%  for  earned  net  income 41.05 


Total  tax  assessable  as  included  on  Form  866....$  6,194.28 
Ta.s'  previously  assessed  1,973.58 


Deficiency  in  tax  $  4,220.70 

Explanation  of  Change 
1.    The  reason  for  the  increase  in  your  tax  liability  has 
been  explained  above. 

1926 
Net  income  reported  on  return $37,281.67 

Add: 

1.    Income  transferred  from  wife's  return     33,573.84 


Total  $70,855.51 
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Deduct: 

2.    Error  in  computation  on  return 999.00 


Net  income  subject  to  surtax $69,856.51 

Less  : 

Dividends    $     737.50 

Personal  exemption  and  credit 
for  dependents  4,700.00  5,437.50 


Balance  subject  to  normal  tax $64,419.01 

Normal  tax  at  11/2%  on  $4,000.00 60.00 

Normal  tax  at  3%       on     4,000.00 120.00 

Normal  tax  at  5%       on  56,419.01 2,820.95 

Surtax  on  $69,856.51n 6,035.61 


Total  tax  $  9,036.56 

Less: 

Credit  of  25%  for  earned  net  income 74.67 


Total  tax  assessable  as  included  on  Form  866....$  8,961.89 
Tax  previously  assessed 2,992.33 


Deficiency    $  5,969.56 

Explanation  of  Changes 

1.  Income  reported  on  your  wife's  return  has  been 
included  in  your  return  for  reasons  explained  above. 

2.  Due  to  errors  in  computation,  income  reported  on 
your  return  was  overstated  by  $999.00. 

Payment  should  not  be  made  until  a  bill  is  received 
from  the  Collector  of  Internal  Revenue  for  your  district, 
and  remittance  should  then  be  made  to  him. 
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Exhibit  ^'D'' 

State  of  California, 
County  of  Orange — ss. 

Mrs.  James  Kammerdiner,  wife  of  Mr.  James 
Kammerdiner,  of  Los  Angeles,  California,  having 
first  been  duly  sworn,  deposes  and  says,  that  she  is 
the  wife  of  Mr.  James  Kammerdiner,  petitioner  re- 
ferred to  in  attached  petition  to  Board  of  Tax  Ap- 
peals, and  was  wife  of  said  Petitioner  during  the 
years  of  1925  and  1926.  She  further  states,  upon 
oath,  that  when  petitioner,  Mr.  James  Kammerdiner, 
started  to  work  on  his  patent  rotary  jar,  she  as- 
sisted him  in  various  Vv^ays,  by  counsel,  by  clerical 
work  and  by  co-operation  in  every  jDossible  way: 
she  further  states,  upon  oath,  that  while  petitioner 
w^as  employed  out  in  the  oilfields  and  other  places 
selling  his  patent  rotary  jar  she  was  employed  in 
the  office  and  took  care  of  all  office  details,  keeping 
the  books,  attending  to  correspondence  and  phone 
calls,  and  generally  acting  as  inside  manager  of  the 
firm.  She  further  states  that  she  received  no  fixed 
salary  for  this  w^ork  and  that  it  was  agreed  ver- 
bally between  her  and  petitioner  that  she  was  to  get 
one  half  of  all  the  profits  and  that  everything  was 
to  continue  in  a  joint-account  as  it  had  done  for 
years  prior  to  1925. 

She  further  states  that  it  has  alwavs  been  her 
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understanding  that  petitioner  and  herself  were  in 
partnership  in  the  patent  rotary  jar  business. 

MRS.  JAMES  KAMMERDINER 
Subscribed  and  sworn  to  before  me  this  21st  day 
of  November  1928. 

[Seal]  S.  RAVENKAMP 

Notary  Public  in  and  for  County  of  Orange,  State 
of  California. 
My  Commission  Expires  October  18,  1930. 

Exhibit  ^'E" 

State  of  California, 
County  of  Los  Angeles — ss. 

Mr.  A.  C.  Baimbridge,  of  Los  Angeles,  California, 
having  first  been  duly  sworn,  deposes  and  says,  that 
he  is  now  and  was  during  the  complete  years  of 

1925  and  1926,  employed  by  Mr.  and  Mrs.  James 
Kammerdiner,  and  that  it  has  always  been  his 
understanding  that  both  Mr.  and  Mrs.  Kammerdiner 
were  partners  in  the  business  of  manufacturing  and 
selling  the  patent  rotary  jars  for  use  in  the  oilfields. 
He  further  states  that  during  the  years  1925  and 

1926  he  was  in  and  out  of  the  office  of  the  firm,  sev- 
eral times  a  week,  on  the  average,  and  always  con- 
sidered Mrs.  James  Kammerdiner  a  member  of  the 
firm  in  the  capacity  of  Ofiice  of  Inside  Manager. 
He  states,  upon  oath,  that  he  knows  that  she  took 
care  of  the  books  and  accounts,  answered  phone  calls 
and  correspondence  and  acted  in  every  possible  way 
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as  a  member  of  the  firm  with  authority  and  as  one 
who  had  a  real  interest  in  the  business. 
A.  C.  BAIMBRIDGE 
Subscribed  and  sworn  to  before  me,  this  20th  day 
of  November  1928. 

[Seal]  H.  F.  OVERBECK 

Notary  Public  in  and  for  County  of  Los  Angeles, 
State  of  California. 
My  Commission  Expires  May  10,  1932. 

United  States  Board  of  Tax  Appeals 

Docket  No.  41643 

J.  KAMMERDINER, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent 

ANSWER 

The  Commissioner  of  Internal  Revenue  by  his 
attorney,  C.  M.  Charest,  General  Counsel,  Bureau 
of  Internal  Revenue,  for  answer  to  the  petition  of 
the  above-named  taxpayer  admits  and  denies  as 
follows : 

1.  Admits  the  allegations  contained  in  paragraph 

1  of  the  petition,  except  the  allegation  that  the  peti- 
tioner is  a  member  of  a  partnership,  wliich  is  denied. 

2.  Admits  the  allegation  contained  in  paragraph 

2  of  the  petition. 
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3.  Admits  the  allegations  contained  in  paragraph 
3  of  the  petition. 

4.  Denies  that  the  Commissioner  erred  in  the 
determination  of  the  said  deficiency  as  alleged  in 
paragraph  4  of  the  petition. 

5.  Admits  that  the  Commissioner  denies  that  a 
partnership  existed,  but  denies  the  remaining  alle- 
gations of  fact  contained  in  paragraph  5  of  the  peti- 
tion. 

Denies  generally  and  specifically  each  and  every 
allegation  contained  in  the  petition  of  the  above- 
named  taxpayer  and  hereinbefore  expressly  ad- 
mitted, qualified  or  denied. 

Wherefore,  it  is  prayed  that  the  appeal  be  denied. 
Signed  C.  M.  CHAREST, 

General    Counsel,    Bureau    of 
Internal  Revenue 
Of  Counsel: 

T.  M.  MATHER, 

Special  Attorney,  Bureau  of  Internal 
Revenue. 

[Endorsed] :    Piled  Dec.  29,  1941. 


Mr.  Mitchell:  I  now  offer  in  evidence  an  authen- 
ticated copy  of  a  petition  of  the  plaintiff  before  the 
United  States  Board  of  Tax  Appeals,  number  of 
Docket,  46,555,  relating  to  income  for  the  taxable 
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year  1927,  verified  by  the  plaintiff  on  the  3rd  of 

December,  1929. 

Mr.  Bloom:    The  same  objection. 
The  Court:   All  right.    Overruled,  and  it  may  be 
received  in  evidence. 

The  Clerk:   Defendant's  15. 

(The  document  referred  to  was  received  in 
evidence  and  marked  '^ Defendant's  Exhibit  No. 
15.") 

DEFENDANT'S  EXHIBIT  No.  15 

United  States  Board  of  Tax  Appeals 

Docket  No.  46555 

Mr.  J.  KAMMERDINER 

Petitioner 


COMMISSIONER  OP   INTERNAL  REVENUE 

Respondent 

PETITION 

The  above  named  petitioner  hereby  petitions  for 
a  re-determination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue,  in  his  notice  of 
deficiency  reference  60  day  letter,  herewith  attached, 
dated  Oct.  14,  1929,  and  statement  reference  IT: 
AR:B-8  WPP  dated  Oct.  14,  1929,  and  as  a  basis 
of  his  proceeding  alleges  as  follows : — 

1.     The  petitioner  is  an  individual  (member 
of  partnership)   with  principal  place  of  busi- 
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ness  and  residence  at  237  South  Highland  Ave- 
nue, Los  Angeles,  California. 

2.  The  notice  of  deficiency  in  form  of  60  day 
letter  and  statement  and  Agreement  as  to  final 
determination,  were  received  by  Petitioner  on 
or  about  the  17th  day  of  October  1929,  being 
dated  October  14th  1929.  Copies  attached 
marked  Exhibits  ^^A''  and  ^'B". 

3.  The  taxes  in  controversy  are  Income  Tax 
for  the  calendar  year  year  1927,  amounting  to 
$9,619.95. 

4.  The  determination  of  tax  set  forth  in 
the  above  exhibits  are  based  upon  the  follow- 
ing alleged  errors — 

Respondent  contends  that  a  partnership 
did  not  exist  between  petitioner  and  his  wife 
and  has  denied  protest  against  his  ruling 
that  a  partnership  could  not  be  allowed, 
claiming  that  no  partnership  books  are  kept 
showing  the  capital  accounts,  partnership 
agreement,  or  separate  accounts,  and  hold- 
ing that  petitioner's  wife  did  not  hold  a 
vested  interest  in  the  partnership,  and  that 
the  total  income  is  taxable  on  a  joint  re- 
turn. 

5.  The  facts  upon  which  petitioner  relies  as 
the  basis  of  this  proceeding  are  as  follows — 

(a)     Ever  since  he  started  to  work  on  his 
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patent  rotary  jar,  from  which  patent  his 
big  increase  in  income  has  been  derived,  his 
wife  acted  as  his  partner  in  his  business  as 
well  as  in  his  home,  assisted  him  in  his  work, 
kept  the  books  and  accounts  of  the  business, 
taken  care  of  all  the  correspondence  and 
collection  of  accounts,  and  states  further 
that  his  wife  has  been  consulted  and  con- 
ferred with  by  petitioner  in  practically  every 
detail  of  the  business.  It  was  understood 
then,  as  it  had  been  understood  for  years 
prior  to  that  time  that  petitioner  and  his 
wife  were  in  partnership,  and  on  the  Income 
Tax  Return  for  1925  there  appeared  this 
notation,  which  was  sworn  to  by  Petitioner 
^'Both  Mr.  and  Mrs.  Kammerdiner  work  in 
the  business  and  agreement  has  been  made 
that  Mrs.  Kammerdiner  receives  vested  in- 
terest in  one  half  of  the  property  and  in- 
come making  hers  separate  property." 

In  support  of  this  statement  Exhibits  "C^^ 
and  ^^D"  sworn  statements  of  Mrs.  J.  Kam- 
merdiner and  Mrs.  A.  C.  Bainbridge,  both 
possessing  knowledge  of  the  facts,  are  at- 
tached hereto. 

Mrs.  Kammerdiner  did  not  receive  a  sal- 
ary of  any  definite  amount  for  work  done 
by  her  in  the  business,  neither  did  petitioner 
as  both  drew  out  of  the  business  whatever 
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they  required  and  it  was  agreed  between 
petitioner  and  his  wife  that  the  joint  ac- 
count which  they  had  always  carried  in  Bank 
would  be  continued  and  that  Mrs.  Kammer- 
diner would  be  entitled  to  half  of  the  profits 
of  the  business  in  return  for  the  work  she 
performed  as  office  manager. 

In  support  of  the  above  claim  that  a  partner- 
ship existed,  even  though  there  was  no  signed 
partnership  agreement,  apart  from  the  nota- 
tion on  Income  Tax  Return  for  1925,  made  in 
March  1926,  and  in  support  of  the  claim  that 
the  fact  that  Mrs.  Kammerdiner  by  acting  as 
office  manager  and  doing  part  of  the  work  of 
the  business  was  entitled  to  be  considered  a 
partner,  petitioner  refers  the  Board  to  the  fol- 
lowing cases  which  have  a  bearing  upon  the 
present  proceedings: — 

(b)  L.  S.  Cobb  V  Commissioner.  Docket 
No.  7136  December  9,  1927.  Deficiencies  for 
1920-1921  re-determined) 

During  the  taxable  years  petitioner's  wife 
was  a  member  of  a  partnership  and  her  one 
sixth  share  of  the  partnership  profits  was 
not  taxable  to  him.  (Extract  from  opinion: 
Petitioner  contends  that  his  wife  was  a  mem- 
ber of  the  valid  partnership  and  owns  a 
one  sixth  share  of  the  capital  and  profits  of 
the  business.    The  Commissioner  seizes  upon 
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certain  provisions  of  the  partnership  agree- 
ment and  insists  that  the  petitioner's  wife 
'had  no  interest  in  or  control  over  the  assets 
of  the  taxpayer's  capital  investment  in  the 
firm,  or  the  distributable  net  profits  thereof; 
she,  in  fact  was  not  a  partner  in  the  firm." 
We  find  no  support  of  the  claim  in  the  part- 
nership agreement.  The  parties  to  the  agree- 
ment were  competent  to  enter  into  a  valid 
partnership.  The  bonafides  of  the  transaction 
is  not  questioned. 

(c)  F.  C.  Busche  v  Commissioner,  Docket 
Nos.  9447,  10202,  10755,  March  14,  1928.  De- 
ficiencies for  1920-23  re-determined.  The 
case  above  w^as  one  where  the  earnings  of  the 
wife  of  the  petitioner  were  separate  prop- 
erty by  oral  agreement  between  husband  and 
wife  under  sections  158,  159,  and  160  of  the 
Civil  Code  of  California,  and  she  filed  a  sep- 
arate return  of  her  income;  held,  that  re- 
spondent erred  in  adding  the  wife's  earn- 
ings to  the  income  reported  by  petitioner. 

The  Commissioner  in  the  case  of  present 
proceedings  has  denied  that  a  partnership 
existed,  and  against  this  we  have  the  state- 
ment of  petitioner  and  his  wife  that  an  oral 
agreement  had  been  made  many  years  before 
the  partnership  Income  Tax  Return  in  this 
proceeding  was  prepared.    As  an  Oral  agree- 
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ment  was  accepted  in  the  case  of  F.  C.  Busche 
V  Commissioner,  above  referred  to,  petitioner 
prays  that  an  Oral  agreement  between  his 
wife  and  himself  supported  by  sworn  state- 
ment made  on  Income  Tax  Return  of  1925, 
be  accepted  and  partnership  return  be  al- 
lowed to  remain  as  presented. 

(d)  Charles  Brown  v.  Commissioner, 
Docket  Nos.  13932,  27779,  31427  Joseph 
Israel  v.  Commissioner,  Docket  Nos.  27780 
and  31428,  October  12th,  1928.  Deficiencies 
for  1921-1923  re-determined.  Where  the  two 
petitioners  and  their  respective  wives  entered 
into  a  contract  to  carry  on  a  mercantile  busi- 
ness and  the  profits  and  losses  were  divided 
equally,  the  income  derived  therefrom  by  the 
wives  was  their  separate  property  and  was 
properly  returned  and  tax  paid  by  them,  and 
it  was  error  to  include  same  in  the  income 
of  petitioners  on  the  theory  that  it  was  com- 
munity property. 

Under  the  provisions  of  Section  158  of  the 
Civil  Code  of  California,  a  husband  and  wife 
may  enter  into  a  partnership  in  California,  and 
if  there  is  any  agreement  which  shows  that  the 
intention  of  the  parties  is  to  create  a  vested 
interest  in  the  partnership  as  her  separate 
property  such  intention  will  change  the  char- 
acter  of   their   property   from    community    to 
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separate  property.  This  does  not  say  that  the 
agreement  must  be  in  writing,  and  as  there 
was  an  oral  agreement  between  petitioner  and 
his  wife,  and  as  your  Honorable  Board  pointed 
out  in  the  case  of  Brown  v.  Commissioner  as 
referred  to  in  preceding  paragraph,  that  it 
was  error  to  include  wife's  income  with  income 
of  petitioner,  and  as  in  none  of  the  cases  of 
Cobb  V.  Commissioner,  F.  C.  Busche  v.  Com- 
missioner, mentioned  in  paragraphs  (b)  and 
(c)  above,  does  it  appear  that  the  wife  con- 
tributed any  capital  from  her  separate  estate, 
and  in  the  Busche  case  alone  did  wife  appear 
to  render  any  service,  and  as  in  the  present 
case  there  was  an  oral  agreement  between  peti- 
tioner and  his  wife,  and  his  wife  did  actually 
render  considerable  service,  petitioner  prays 
that  his  case  may  be  considered  in  the  light  of  the 
decisions  made  in  the  cases  referred  to  above, 
and  that  the  partnership  return  submitted  by 
petitioner  and  his  wife  be  allowed  to  stand  and 
the  deficiencies  charged  against  petitioner  be 
cancelled. 

Petitioner  further  prays  that  if  the  partner- 
ship is  not  allowed  to  stand  for  Income  Tax 
purposes,  even  though  he  and  his  wife  recognize 
it  for  other  purposes,  then,  as  it  it  permissible 
for  husband  and  wife  in  California  to  send  in 
separate    returns    on   account    of    property    in 
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California  acquired  after  marriage  being  Com- 
munity Property,  be  prays  that  the  return  as 
submitted  be  allowed  to  stand  as  it  would  be 
the  same  in  every  respect  if  submitted  as  com- 
munity property. 

JAMES  KAMMERDINER, 
Petitioner. 

State  of  California, 
County  of  Orange — ss. 

Mr.  J.  Kammerdiner,  being  duly  sworn,  deposes 
and  says  that  he  is  the  petitioner  above  named ;  that 
he  has  read  the  foregoing  petition,  and  is  familiar 
with  the  statements  contained  therein  and  that  the 
facts  stated  are  true,  except  as  to  those  facts  stated 
to  be  upon  information  and  belief  and  those  facts 
he  believes  to  be  true. 

JAMES  KAMMERDINER, 
Petitioner. 
Subscribed  and  sworn  to  before  me  this  3rd  day 
of  December,  1929. 

DAN  O'HANLON, 
Notary    Public    in    and    for    the    County    of 

Orange,  State  of  California. 
My  commission  expires  July  13,  1930. 
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^^  Exhibit  x\" 

Treasury  Department 
Washington 

Office  of  Commissioner  of  Internal 
Revenue. 

Oct.  14,  1929. 
Mr.  James  Kammerdiner, 

237  South  Highland  Avenue, 
Los  Angeles,  California. 
Sir: 

In  accordance  with  Section  274  of  the  Revenue 
Act  of  1926,  you  are  advised  that  the  determination 
of  your  tax  liability  for  the  year^  1927  discloses  a 
deficiency  of  $9,619.95,  as  shown  in  the  statement 
attached. 

The  section  of  the  law  above  mentioned  allows 
you  to  petition  the  United  States  Board  of  Tax 
Appeals  within  sixty  days  (not  counting  Sunday 
as  the  sixtieth  day)  from  the  date  of  the  mailing 
of  this  letter  for  a  redetermination  of  your  tax 
liability. 

However,  If  You  Do  Not  Desire  to  Petition,  you 
are  requested  to  execute  the  inclosed  Form  866  and 
forward  both  original  and  duplicate  to  the  Commis- 
sioner of  Internal  Revenue,  Washington,  D.  C.  for 
the  attention  of  IT:C:P-7.  The  signing  of  this 
agreement  form  will  expedite  the  closing  of  your 
return  by  ])ermitting  an  early  assessment  of  any 
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deficiencies  and  preventing  accumulation  of  interest 
charges,  since  the  interest  period  terminates  thirty 
days  after  filing  the  agreement  form,  or  on  the 
date  assessment  is  made,  whichever  is  earlier; 
Whereas  If  No  Agreement  Is  Filed,  interest  will 
accumulate  to  the  date  of  assessment  of  the  de- 
ficiencies. 

Respectfully, 
EOBT.  H.  LUCAS, 
Commissioner. 
By  (signed)  DAVIS  BURNET 

Deputy  Commissioner. 


Inclosures : 

Statement 

Form  866 

Form  882 

^^ Exhibit  B'' 

Statement  from  Commissioner. 

IT:AR:B-9 

WFF. 

Oct.  14, 

1929. 

In  re:  Mr.  James  Kammerdiner, 

237  South  Highland  Avenue, 

Los  Angeles,  California. 

Tax  Liability 

Corrected  Tax                Tax  Previously 

Year                           Liability                            Assessed 

Deficiency 

1927               $14,006.55                 $4,386.60 

$9,619.95 

The  report  of  the  Internal  Revenue  Agent  in  Charge  at 
San  Francisco,  California,  a  copy  of  which  has  been  fur- 
nished you,  which  explains  in  detail  the  determination  of 
the  deficiency  has  been  reviewed  and  approved  by  this 
office. 
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Net  income  reported $45,963.74 

Add: 

1.  Additional  income  from  business $45,963.74 

$91,927.48 
Less  : 

2.  Contributions  allowed  400.00 

Net  income  as  adjusted $91,527.48 

Explanation  of  Adjustments 

1.  Gross  income  reported  has  been  increased  under 
Article  31,  Regulations  69,  $45,027.48  which  represents 
income  from  your  business  which  was  reported  on  Mrs. 
Kammerdiner 's  return  since  an  investigation  of  your 
case  discloses  that  no  partnership  books  are  kept  showing 
the  capital  accounts,  partnership  agreement,  or  separate 
bank  accounts.  It  is,  therefore,  held  that  your  wife  did 
not  hold  a  vested  interest  in  the  partnership,  and  that 
the  total  income  is  taxable  on  a  joint  return. 

2.  Contributions  in  the  amount  indicated  above  have 
been  allowed  as  a  deduction  from  gross  income  under 
Article  251,  Regulations  69. 

Computation  of  Tax. 
Net  income  subject  to  surtax $91,527.48 

Less: 

Dividends    202.42 

Personal  exemption  and  credit 

for  dependents  4,700.00  4,902.42 

Balance  subject  to  normal  tax $86,625.06 

Normal  tax  at  1^/2%  on  $4,000 $        60.00 

Normal  tax  at  3%       on     4,000.00 120.00 

Normal  tax  at  5%       on  $78,625.06 3,931.25 

Surtax  on  $91,527.48 10,050.22 

Total  tax  $14,161.47 
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Credit  for  earned  net  income $      154.92 

Total   tax   assessable $14,006.55 

Tax  previously  assessed 4,386.60 

Deficiency    $  9,619.95 

Inasmuch  as  Item  One  is  the  only  issue,  and  is  now 
pending  before  the  United  States  Board  of  Tax  Appeals 
for  the  years  1925  and  1926  formal  notice  of  deficiency  is 
mailed  you  at  this  time  without  affording  you  an  oppor- 
tunity for  a  hearing  before  the  Unit. 

Payment  should  not  be  made  until  a  bill  is  received  from 
the  Collector  of  Internal  Revenue  for  your  district,  and 
remittance  should  then  be  made  to  him. 

Exhibit  ^^C" 
State  of  California, 
County  of  Orange — ss. 

Mrs.  James  Kammerdiner,  wife  of  Mr.  James 
Kammerdiner  the  Petitioner  in  case  of  Mr.  J. 
Kammerdiner  V.  Commissioner  of  Internal  Rev- 
enue concerning  Income  Tax  for  calendar  year  1927, 
having  been  first  duly  sworn,  deposes  and  says,  That 
she  is  the  wife  of  Mr.  James  Kammerdiner  peti- 
tioner referred  to  in  attached  petition  to  Board 
of  Tax  Appeals,  and  was  wife  of  said  petitioner 
during  the  years  1925,  1926,  and  1927,  years  for 
which  Income  Tax  Returns  on  partnership  basis 
have  been  prepared  and  submitted.  She  further 
states,  upon  oath,  that  when  petitioner,  Mr.  James 
Kammerdiner,  started  to  work  on  his  patent  rotary 
jar,  as  far  back  as  the  year  192...,  she  assisted 
him  in  every  way  possible,  by  counsel,  by  clerical 
work  and  by  co-operation;  she  further  states,  upon 
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oath,  that  while  petitioner  was  employed  out  in 
the  oilfields  and  other  places  selling  his  patent 
rotary  jar,  she  was  employed  in  the  office  and  took 
care  of  all  office  details,  keeping  the  books,  attend- 
ing to  correspondence  and  phone  calls,  attending 
to  sending  out  statements  and  collecting  accounts, 
and  generally  acting  as  inside  manager  of  the  busi- 
ness. She  further  states  upon  oath,  that  she  re- 
ceived no  fixed  salary  for  this  work  as  it  was  under- 
stood and  verbally  agreed  upon  between  her  and 
petitioner  that  she  had  and  was  entitled  to  one 
half  interest  in  the  business  and  one  half  of  the 
profits  of  the  business,  and  that  as  there  never 
had  been  any  signed  agreement  between  her  and 
petitioner,  her  husband,  it  being  always  understood 
that  they  were  partners  in  every  sense  of  the  word, 
it  was  verbally  agreed  to  continued  everything  in 
joint  names  and  account  in  banks  in  joint  names, 
as  has  always  been  done  in  the  past. 

She  further  states,  upon  oath,  that  it  has  always 
been  her  understanding  that  petitioner  and  herself 
were  in  partnership  in  the  patent  rotary  jar  busi- 
ness as  in  everything  else  since  marriage. 

MRS.  JAMES  KAMMERDINER 

Subscribed  and  sworn  to  before  me  this  3rd  day 
of  December  1929. 

DAN  O'HANLON 
Notary  Public  in  and  for  County  of  Orange, 

State  of  California. 
My  commission  expires  July  13,  1930 
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^^  Exhibit  D" 

State  of  California, 
County  of  Los  Angeles — ss. 

Mr.  A.  C.  Bainbridge,  of  Los  Angeles,  California, 
having  first  been  duly  sworn,  deposes  and  says,  Tat 
he  is  now  and  was  during  the  years  of  1925,  1926 
and  1927,  employed  by  Mr.  and  Mrs.  James  Kam- 
merdiner, Mr.  James  Kammerdiner  being  the  peti- 
tioner in  petition  proceedings  attached  hereto,  and 
that  it  has  always  been  his  understanding  ever  since 
he  started  to  work  for  Mr.  and  Mrs.  James  Kam- 
merdiner, that  Mr.  and  Mrs.  James  Kammerdiner 
were  partners  in  the  business  of  manufacturing  and 
selling  the  patent  rotary  jars  patented  by  Mr.  James 
Kammerdiner,  assisted  by  Mrs.  James  Kammer- 
diner, for  use  in  oilfields. 

He  further  states,  also  upon  oath,  that  during  the 
years  1925,  1926,  and  1927  he  was  in  and  out  of 
the  office  of  the  firm  several  times  a  week,  on  the 
average,  and  always  considered  Mrs.  James  Kam- 
merdiner a  member  of  the  firm  in  the  capacity  of 
office  or  Inside  manager.  He  also  states,  upon  oath, 
that  he  knows  that  she  took  care  of  the  books  and 
accoimts,  answered  correspondence  and  took  charge 
of  the  business  in  the  absence  of  Mr.  James  Kam- 
merdiner, and  acted  in  every  possible  way  as  a  mem- 
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ber  of  the  firm  with  authority  and  as  one  who  had 
a  real  interest  in  the  business. 

A.  C.  BAIMBRIDGE 
Subscribed  and  sworn  to  before  me  this  4th  day 
of  December  1929. 

H.  F.  OVERBECK 
Notary  Public  in  and  for  County  of  Los  An- 
geles, State  of  California. 
My  commission  expires  May  16,  1932. 

United  States  Board  of  Tax  Appeals 
Docket  No.  46555 

J.  KAMMERDINER, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

ANSWER 

The  Commissioner  of  Internal  Revenue  by  his 
attorney,  C.  M.  Charest,  General  Counsel,  Bureau 
of  Internal  Revenue,  for  answ^er  to  the  petition  of 
the  above-named  taxpayer  admits  and  denies  as 
follows : 

1.  Admits  the  allegations  contained  in  para- 
graph 1  of  the  petition. 

2.  Admits  the  allegations  contained  in  para- 
graph 2  of  the  petition. 
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3.  Admits  the  allegations  contained  in  para- 
graph 3  of  the  petition. 

4.  Denies  that  the  Commissioner  erred  in  the 
determination  of  the  said  deficiency  as  alleged  in 
paragraph  4  of  the  petition. 

5.  (a),  (b),  (c)  and  (d).  Denies  the  allegations 
of  fact  contained  in  subdivisions  (a),  (b),  (c)  and 
(d)  of  paragraph  5  of  the  petition. 

Denies  generally  and  specifically  each  and  every 
allegation  contained  in  the  petition  of  the  above- 
named  taxpayer  not  hereinbefore  expressly  ad- 
mitted, qualified  or  denied. 

Wherefore,  it  is  prayed  that  the  appeal  be  denied, 
(Signed)     C.  M.  CHAREST 

General  Counsel,  Bureau  of 
Internal  Revenue 
Of  Counsel: 

T.  M.  MATHER, 

Special  Attorney, 

Bureau  of  Internal  Revenue. 

[Endorsed]:  Filed  Dec.  29,  1939. 


By  Mr.  Mitchell: 

Q.  According  to  this  petition,  from  page  2,  this 
[93]  appears:  ''Mrs.  Kammerdiner  did  not  receive 
a  salary  of  any  definite  amount  for  work  done  by 
her  in  the  business,  neither  did  petitioner  as  both 
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drew  out  of  the  business  whatever  they  required 
and  it  was  agreed  between  petitioner  and  his  wife 
that  the  joint  account  which  they  had  always  car- 
ried in  the  bank  would  be  continued  and  that  Mrs. 
Kammerdiner  would  be  entitled  to  half  of  the 
profits  of  the  business  in  return  for  the  work  she 
performed  as  Office  Manager.'' 

That  was  true,  was  it  not? 

Mr.  Smith :  I  think  that  instead  of  reading  some- 
thing and  asking  the  witness  about  it,  I  think  the 
witness  should  have  an  opportunity  to  read  it  and 
study  it,  if  your  Honor  please. 

The  Court:  He  has  a  right  to  ask  him  if  that 
is  what  he  swore  to. 

By  Mr.  Mitchell: 

Q.     Did  you  understand  what  I  read? 

A.  I  imderstand  it,  but  I  don't  understand  the 
question  you  have' tied  up  with  it. 

The  Court:  He  is  reading  a  statement  to  you 
wherein  you  say  that  your  wife  was  Office  Manager 
and  received  no  salary.  He  wants  to  know  if  that 
statement,  which  was  made  under  your  signature, 
was  true  at  that  time. 

The  Witness:  Yes.  She  didn't  receive  any 
salary. 

By  Mr.  Mitchell: 

Q.  And  did  you  and  Mrs.  Kammerdiner  agree 
that  the  [94]  joint  accounts  which  you  had  always 
carried,  would  be  continued  in  the  rotary  jar  busi- 
ness ?  A.     Yes. 
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Q.  And  that  Mrs.  Kammerdiner  would  be  en- 
titled to  half  of  the  profits  of  the  business  in  return 
for  the  work  she  performed  as  Office  Manager? 

A.  Well,  that  sounds  kind  of  odd  to  me  because 
I  don't  know  why  either  her  or  I  would  put  that 
out. 

Q.     You  question  that  now?  A.     I  would. 

Q.  Now,  I  call  your  attention  also  to  page  1 
in  which  you  state:  *^It  was  understood  then — " 
that  is  the  time  of  the  agreement,  referring  to  '23 — 
''as  it  had  been  understood  for  years  prior  to  that 
time,  that  petitioner  and  his  wife  were  in  partner- 
ship, and  on  the  income  tax  return — "  and  so 
forth. 

That  is  correct,  is  it  not,  that  it  had  been  under- 
stood between  you  and  your  wife  for  years  that 
you  had  been  in  partnership,  or  isn't  it? 

A.     On  what  date  is  that? 

Q.     This  was 

A.  It  has  been  for  years,  anyhow.  Ever  since 
we  have  been  first  married. 

Q.     Let's  read  it  here. 

''The  facts  upon  which  the  petitioner  relies  as 
the  basis  of  this  proceeding  are  as  follows:   [95] 

"(a)  Ever  since  he  started  to  work  on  his  pat- 
ent rotary  jar,  from  which  patent  his  big  increase 
in  income  has  been  derived,  his  wife  has  acted  as 
his  partner  in  his  business  as  well  as  in  his  home, 
assisted  him  in  his  work,  kept  the  books  and  ac- 
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comits  of  the  business,  taken  care  of  all  the  cor- 
respondence and  collection  of  accounts — "  that  is 
all  correct  so  far?  A.     Yes. 

Q.  ^^And  states  further  that  his  wife  has  been 
consulted  and  conferred  with  by  petitioner  in  prac- 
tically every  detail  of  the  business." 

Is  that  correct? 

A.     Well,  not  all  the  details. 

Q.  Some  of  the  outside  details  you  handled  per- 
sonally ? 

A.     Yes,  around  the  shops  and  the  wells. 

Q.     Where  it  took  an  expert  in  the  field? 

A.     I  done  the  work  in  the  field. 

Q.  Then  it  goes  on:  ^'It  was  understood  then — '' 
I  assume  you  refer  to  the  origin  of  the  rotary  jar 
business — ^^as  it  had  been  understood  for  years 
prior  to  that   time — " 

Was  that  the  understanding  for  years  prior;  is 
that  correct? 

A.     What  is  the  question,  please? 

Q.  This  arrangement  with  your  wife  that  was 
made  in  1923.  [96]  A.     Yes. 

Q.  Is  that  the  same  as  existed  for  years  prior 
to  that?  A.     Yes. 

Q.  I  now  call  your  attention  to  Defendant's  Ex- 
hibit 15  at  the  bottom  of  the  first  page  in  which 
this  appears — this  also  is  verified  by  you,  Mr.  Kam- 
merdiner— I  mean  it  was  sworn  to  by  you — ''Ever 
since  he  started  to  work — "  you  are  referring  to 
yourself — ''on  his  patent   rotary  jar,   from  which 
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patent   his   big   increase   in   income   has    been    de- 
rived, his  wife  has  acted  as  his  partner  in  his  busi- 
ness as  well  as  in  his  home." 

Was  that  correct? 

A.     Well,  our  office  was  in  our  home. 

Q.    Yes. 

A.  And  she  hired  outside  help  to  take  care  of 
her  work  in  the  house.    She  was  busy  in  the  office. 

Q.  And  was  also  busy  in  the  office ;  is  that  what 
you  say?  A.     I  say  she  was  busy  in  the  office. 

Q.  Well,  you  say  here  ^^His  wife  has  acted  as 
his  partner  in  his  business  as  well  as  in  his  home." 

Is  that  correct? 

A.     Yes,  that  is  correct. 

Q.     Both?  A.     Yes.  [97] 

Q.  Now,  I  call  your  attention  to  your  wife's  af- 
fidavit attached  to  your  petition.  I  am  referring  to 
Exhibit  15,  Defendant's,  sworn  to  December  3, 
1929  by  Mrs.  James  Kammerdiner,  to  this  portion 
of  her  affidavit: 

^^She  further  states,  upon  oath,  that  she  received 
no  fixed  salary  for  this  work  as  it  was  understood 
and  verbally  agreed  upon  between  her  and  peti- 
tioner that  she  had  and  was  entitled  to  one-half 
interest  in  the  business  and  one-half  of  the  profits 
of  the  business." 

Is  that  correct  so   far  as  I  have   gone? 

A.     Yes,  that  is  all  correct. 

Q.     '^And   that    as    there    never   had    been    any 
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signed  agreement  between  her  and  the  petitioner, 
her  husband,  it  being  always  understood  that  they 
were  partners  in  every  sense  of  the  word,  it  was 
verbally  agreed  to  continue  everything  in  joint 
names  and  accounts  in  banks  in  joint  names  as  had 
[98]  always  been  done  in  the  past." 

Is  that  correct? 

A.     Yes. 

Q.  ^^She  further  states,  u2:>on  oath,  that  it  has 
always  been  her  understanding  that  petitioner  and 
herself  were  in  partnership  in  the  patent  rotary 
ja7*  business  as  in  everything  else  since  marriage." 

A.     I  would  say  that  was  right. 

Mr.  Mitchell:  The  defendant  offers  out  of  order 
the  reporter's  transcript  of  the  proceedings  in  the 
same  case.  The  two  cases  were  consolidated  to  which 
Defendant's  Exhibits  14  and  15  refer,  the  same 
cases  consolidated  for  trial  and  it  involves  the 
income  tax  years  of  1925,  '26  and  '27. 

Mr.  Bloom:     The  same  objection  is  made. 

The  Court:  I  will  not  allow  that.  You  can  read 
any  portion  you  want.  You  can't  throw  at  me  the 
entire  transcript.  Let  me  see  how  many  pages 
there  are.  I  don't  want  all  the  testimony  that  has 
been  received  there  unless  there  is 

Mr.  Mitchell  (Interrupting)  :  It  relates  to  the 
issue  in  this  case. 

The  Court:  We  can't  re-try  it.  On  that  basis 
I  will  sustain  the  objection  to  this.  I  will  allow 
you  to  call  my  attention  to  anything  implying  a 
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contradiction.  You  are  making  a  very  excessive 
record  for  somebody  here.  It  isn't  customary  to 
take  another  proceeding  and  have  all  of  the  record 
brought  up.  It  is  only  anything  that  is  contradic- 
tory [99]  of  the  position  taken  now  that  is  admis- 
sible. I  will  stay  all  night,  if  necessary,  and  you 
can  read  to  me  the  portions  that  you  deem  are  con- 
tradictory, but  I  am  not  going  to  take  the  entire 
transcript  and  read  it  through. 

Mr.  Mitchell :  The  purpose,  of  course,  is  to  show 
admissions  and  declarations. 

The  Court :     You  can  go  ahead  and  pick  them  out. 

Mr.  Mitchell:  And  to  support  the  Government's 
defense  that  the  factual  issues  involved  in  this  case 
and  in  that  case  are  identical  and  that  it  has  been 
adjudicated. 

The  Court:  There  is  no  adjudication  of  prior 
years,  by  the  Board  of  Tax  Appeals,  that  is  bind- 
ing upon  this  Court. 

Mr.  Mitchell:  As  to  the  fact  of  whether  or  not 
there  was  a  partnership? 

The  Court:  That  is  not  binding  on  this  Court. 
It  depends  on  the  proceeding  in  which  they  arise. 

Mr.  Mitchell:  Might  I  cite  a  Supreme  Court 
case? 

The  Court:  I  am  not  interested  in  that.  Later 
on  I  will  do  that,  but  it  doesn't  sav  that  I  am 
bound  by  the  evidence  that  was  produced  there. 

Mr.  Mitchell:    No. 

The  Court:     Then  pick  out  the  things  you  want 
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to  read  and  read  them,  if  they  are  material,  so 
counsel  can  object.  I  don't  want  to  be  caught  on 
appeal  with  an  entire  record,  the  contents  of  which 
I  don't  know  anything  about,  by  allow-  [100]  ing 
it  to  go  in.  There  may  be  all  sorts  of  erroneous 
testimony  received  there.  The  Board  of  Tax  Ap- 
peals isn't  a  court.  They  are  not  bound  b};^  the  rules 
of  evidence;  they  may  hear  hearsay  testimony. 

Mr.  Mitchell:  They  are  bound  by  the  rules  of 
evidence  as  existing  in  the  District  of  Columbia. 

The  Court:  I  don't  know  as  they  are  governed 
by  those  rules. 

Mr.  Mitchell :  That  is  the  rule  of  the  Board,  if 
I  am  not  mistaken. 

The  Court:  Well,  administrative  bodies  can 
change  their  rules  of  evidence  tomorrow.  They  are 
bound  by  nothing  but  their  own  will,  limited  by  the 
rule  that  they  shouldn't  be  arbitrary,  which  sub- 
jects them  to  review. 

I  am  a  great  believer  in  administrative  tribunals, 
but  I  am  also  a  believer  in  the  independence  of 
legal  tribunals  not  to  be  bound  by  adjudications 
of  others,  except  where  the  law  makes  them  so. 

I  will  let  you  show  me  if  the  Board  of  Tax  Ap- 
peals found  that  they  were  partners  in  1928,  but 
1  am  not  bound  by  that  to  find  that  they  were  part- 
ners at  the  time  of  death.  I  will  let  you  show  me 
that  in  your  brief,  if  you  want  to  argue,  but  for 
the  present  read  to  me  the  portions  you  say  are 
admissible   as   admissions   against   interest.    Don't 
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do  tliat  as  a  part  of  this  cross  examination.    Fin- 
ish the  cross  examination  and  then  offer  that  as 
a  part  of  your  case.  [101] 

Mr.  Mitchell:  Your  Honor  apparently  miscon- 
strues the  Government's  contention.  We  are  not 
contending  that  it  was  a  partnership  at  the  time  of 
death.  We  are  contending  that  the  wife  had  an  in- 
terest in  the  property  at  the  time  of  death. 

The  Court:     All  right. 

Mr.  Mitchell :  To  the  extent  of  one-half.  The  tax 
payer  contends  that  she  didn't  have  any  interest  in 
the  property. 

The  Court :  I  understand  your  position.  He  says 
all  this  is  a  partnership,  with  a  right  of  survivor 
attached  to  it,  and  you  say  it  isn't. 

Mr.  Mitchell:  I  don't  say  that.  Neither  do  I 
say  there  was  no  joint  tenancy. [102] 

The  Court:  All  right.  Point  out  what  I  have 
asked  you  to  pick  out  and  finish  the  cross  exami- 
nation of  this  witness,  and  then  as  a  part  of  your 
case  you  can  read  the  portions  in  that  transcript 
which  show  contradiction.  I  am  not  going  to  take 
the  entire  record.    It  is  too  dangerous.  [103] 

The  Court:  After  you  read  those  into  the  rec- 
ord you  may  ask.  You  don't  need  to  ask  him  any 
question  as  to  whether  he  said  that  or  not.  It  is 
stipulated  that  he  said  what  is  in  the  record  and 
that  he  believed  the  answer  to  be  true  as  of  the 
time  he  gave  them? 

Mr.  Mitchell :     It  is  so  stipulated. 
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The  Court:  You  stipulate  he  spoke  the  truth 
uuder  oath,  don't  you? 

Mr.  Smith:     Oh,  yes.    There  is  no  doubt  about 
that  so  [104]  far  as  his  testimony  is  concerned. 
The  Clerk:     Sixteen. 

Mr.  Mitchell :     That  will  be  16  for  identification. 
The  Court:     All  right.    It  may  be  received  for 
identification. 

(The  document  referred  to  was  received  and 
marked  ^^Defendant's  Exhibit  No.  16  for  iden- 
tification.") 

By  Mr.  ]\Iitchell : 

Q.  There  was  no  understanding  between  you 
and  your  wife  in  about  1923  that  if  you  made  any 
money  you  would  divide  it,  was  there? 

A.  No,  there  w^as  no  division  made  of  that  kind 
that  1  know  of. 

Q.  And  there  was  no  agreement  with  your  wife 
that  if  you  lost  any  money  you  would  stand  the 
losses  equally,  was  there?  A.     No. 

M]\  Bloom:  Just  a  minute.  Is  counsel  ques- 
tioning from  the  document  in  his  hand? 

Mr.  Mitchell:  I  am  asking  the  Avitness  ques- 
tions. 

Mr.  Bloom :  Is  that  from  the  transcript  that  we 
were  just  discussing? 

M]\  Mitchell:     It  may  be. 

The  Court:  The  objection  will  be  sustained.  The 
witness  has  already  stated  what  the  understanding 
was,  the  sense  in  which  losses  and  profits  were  to 
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be  divided  as  [105]  between  Mm  and  his  wife ;  were 

to  be  shared,  I  mean. 

Mr.  Mitchell :  I  believe  those  answers  were  given 
in  answer  to  leading  questions  of  the  Court. 

The  Court :  That  is  all  right.  The  Court  has 
the  right  to  ask  leading  questions,  especially  when 
counsel  tries  to  take  a  legal  definition  and  put  it 
to  the  mouth  of  a  layman  what  would  be  a  legal 
definition  of  partnership,  which  is  not  fair.  That 
is  why  I  came  to  the  witness'  defense  because  I 
knew  what  the  facts  were,  what  you  were  trying 
to  do.  You  were  trying  to  define  the  partnership 
in  the  sense  of  the  Code,  which  isn't  fair  to  do 
with  a  lay  witness.  You  can  read  from  the  tran- 
script the  contradictory  statements  without  asking 
him  questions. 

By  Mr.  Mitchell: 

Q.  Coming  back  to  the  patent,  Mr.  Kammer- 
diner, how  did  you  happen  to  have  that  patent, 
that  invention  patented? 

The  Court:  Objection  will  be  sustained;  it  is 
immaterial.  He  didn't  steal  it;  it  was  his  own.  He 
had  a  right  to  give  it  to  his  wife. 

Mr.  Mitchell :     May  I  make  my  offer  of  proof 

The  Witness:    (Interrupting):     No. 

Mr.  Mitchell  (Continuing)  :     of  what  I  want 

to  bring  out? 

The  Court:  Offers  of  proof  are  not  allowed. 
They  are  condemned  by  the  Court. 

Mr.  Mitchell :     What  is  that  ?  [106] 
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The  Court:  Offers  of  proof  are  condemned  by 
the  Court.  Your  question  should  be  so  clearly 
stated  that  it  would  imply  what  you  are  seeking. 
By  Mr.  Mitchell: 

Q.  Did  Mrs.  Kammerdiner  assist  you  in  pro- 
curing the  patent?  A.     Yes. 

Q.  Isn't  it  true  that  the  procurement  of  the 
patent  was  Mrs.  Kammerdiner 's  idea  originally? 

A.     No. 

Mr.  Bloom:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial. 

The  Court:     Objection  sustained. 
By  Mr.  Mitchell : 

Q.  Did  Mrs.  Kammerdiner  procure  an  attorney 
to  pei'fect  your  patent?  A.     Yes. 

Mr.  Bloom:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial. 

The  Court:     Objection  sustained. 
By  Mr.  Mitchell: 

Q.  Did  you  turn  over  all  the  matters  of  procur- 
ing the  patent  over  to  your  wife? 

Mr.  Bloom:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial. 

The  Court:     Objection  sustained.  [107] 
By  Mr.  Mitchell: 

Q.  Did  your  wife  volunteer  to  handle  all  of  the 
matters  in  connection  with  the  procurement  of  the 
patent  ? 

Mr.  Bloom:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial. 
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The  Court:     Objection  sustained. 

By  Mr.  Mitchell: 

Q.  Before  you  procured  patents,  did  you  at- 
tempt to  obtain  a  partner  outside  of  your  wife? 

Mr.  Bloom:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial. 

The  Court:     Objection  sustained. 

Mr.  Mitchell :  I  mean  a  partner  in  respect  to  the 
promotion  of  the  patent  rights. 

The  Court:  The  objection  is  sustained,  not 
proper  cross  examination.  From  now  on  I  will  limit 
it  strictly  to  cross  examination.  I  wouldn't  admit 
that  on  direct,  either,  but  I  am  going  to  limit  it 
strictly.  You  have  examined  this  man  sufficiently 
without  going  into  the  details  of  the  patent.  You 
are  dealing  with  husband  and  wife,  not  with  two 
partners.  [108] 

The  Court:     In  the  ordinary  sense. 

Mr.  Mitchell:  May  I  ask  your  Honor  a  ques- 
tion? 

The  Court:  No,  I  don't  want  the  question.  I 
merely  said  you  are  going  too  far  in  this  cross 
examination  and  I  am  going  to  stop  it.  That  is  all 
there  is  to  it. 

By  Mr.  Mitchell : 

Q.  You  testified  on  direct  examination,  Mr. 
Kammerdiner,  that  you  never  made  any  assign- 
ment of  these  patents  to  anyone  ? 

A.     No,  sir. 
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Q.  You  never  even  made  the  formal  assignment 
to  your  wife  ?  A.     No,  sir. 

Q.  Did  you  and  your  wife  ever  make  an  assign- 
ment of  the  patent  to  anyone?  A.     No,  sir. 

Q.  Did  you  or  your  wife  ever  make  an  assign- 
ment of  rights  to  manufacture  or  rent  under  the 
patent  rights  ? 

A.  Yes.  We  licensed,  and  we  gave  the  Califor- 
nia [109]  National  a  foreign  right  to  sell  them  out- 
right, but  in  the  United  States  it  was  renting. 

Q.  All  foreign  rights  in  all  countries? 

A.     All  foreign  rights. 

Q.     For  a  consideration?  A.     How? 

Q.  For  a  consideration?  You  were  paid  some- 
thing for  that  ?  A.     Oh,  yes. 

Q.     Did  that  go  into  the  joint  account? 

A.     Yes. 

Q.     The  receipts?  A.     Yes. 

Mr.  Mitchell:     That  is  all.  [110] 

Redirect  Examination 

Q.  Mr.  Kammerdiner,  I  call  your  attention  to 
Defendant's  Exhibit  No.  14  in  relation  to  the  Ficti- 
tious Name  Certificate.  A.     Yes. 

Q.  Counsel  examined  you  in  relation  to  this.  It 
had  to  do  with  the  rotary  jar  business,  the  Kam- 
merdiner Rotary  Jar  Company?  A.     Yes. 

Q.  Do  you  remember  who  prepared  that  for  you 
and  what  was  said  at  the  time  you  prepared  it  ? 

A.  The  only  thing  I  remember  about  that,  you 
know  I  was  to  three  or  four  different  attorneys. 
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Q.  Well,  let  me  ask  you  this :  Did  not  Mr.  Vogel 
in  our  office  prepare  this  and  suggest 

A.  (Interrupting)  I  believe  he  spoke  about  it. 
We  needed  that  in  case  of  a  lawsuit,  if  somebody 
attacked  us. 

Q.  In  other  words,  if  you  sued  for  an  infringe- 
ment of  the  patent  in  your  name,  it  was  necessary 
that  you  file  this  in  order  to  sue  in  the  name  of  the 
Kammerdiner  Rotary  Jar?  A.     Yes. 

Q.     That  was  the  circumstance?  [Ill] 

A.  Yes.  That  is  the  only  thing  that  I  knew 
about  it.  I  believe  Mr.  Vogel  was  the  one  that  set 
that  up. 

Q.     Who  set  it  up  ?  A,     Yes. 

Q.  Did  you  know  in  1923  or  1928  the  difference, 
what  you  might  call  the  technical  difference  between 
community  property  and  Joint  Tenancy  property, 
partnership  property  or  partnership,  or  other 
property  ? 

A.  After  all  of  the  wrestling  I  have  gone 
through,  I  don't  know  the  difference  today. 

Q.     Not  even  today? 

A.     No.     I  have  no  idea  of  it. 

Q.  Mr.  Kammerdiner,  the  money  that  was 
realized  from  your  rotary  jar  enterprise  was  used 
for  living,  or  is  represented  in  joint  tenancy  prop- 
erty that  Mrs.  Kammerdiner  and  you  left? 

A.     Yes. 

The  Court:  By  the  way,  you  didn't  at  the  end 
of  the  year  take  a  profit  and  loss  statement  with 
yourself  and  your  wife? 
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The  Witness:     No. 

The  Court:     And  say,  ''My  dear,  this  is  yours"? 

The  Witness :     No. 

The  Court:  ''Do  as  you  please  with  it  and  I  will 
take  this"? 

The  Witness:     No.  [112] 
By  Mr.  Smith: 

Q.  Mr.  Kammerdiner,  when  you  executed  and 
filed  Exhibit  No.  14,  which  we  term  a  Fictitious 
Name  Certificate,  did  you  and  Mrs.  Kammerdiner 
make  any  agreement  at  that  time  other  than  any 
other  agreement  you  had  before  ?  A.     No. 

Q.  There  was  no  understanding  different  than 
you  ever  had?  A.     No. 

Q.     None  at  all?  A.     No  change. 

Q.  Mr.  Kammerdiner,  in  your  Federal  Estate 
Tax  return,  Government's  Exhibit  12,  that  was 
prepared  by  attorneys  known  as  Chase  &  Chase? 

A.     Chase  &  Chase. 

Q.     Who  were  your  attorneys  at  that  time? 

A.     Barnes,  Chase  &  Chase. 

Q.     Barnes,  Chase  &  Chase?  A.     Yes. 

Q.  Our  office  gave  you  no  advice  or  counseled 
you  at  all  in  relation  to  that  return? 

A.     Not  a  bit,  no,  sir. 

Q.  We  didn't  come  into  the  picture  until  after 
the  Government  had  audited  that  return? 

A.     Yes. 

Mr.  P)lo()m:  At  this  time,  your  Honor,  T  offer 
in  evi-  [IK^]  dence,  and  this  is  in  rebuttal  of  the 
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contention  made  by  the  Government,  as  to  estoppel 
by  reason  of  the  1926,  '27  and  '28  representations. 
I  am  making  the  offer  at  this  time  for  the  reason 
that  if  Mr.  Mitchell  should  rest,  we  wouldn't  have 
anything  to  rebut  upon  his  case,  so  that  not  know- 
ing whether  he  is  going  to  call  any  witness  or  not, 
I  would  like  to  introduce  them  at  this  time. 

The  Court:     Well,  go  ahead. 

Mr.  Mitchell :     I  have  no  objection. 

The  Court:  Gentlemen,  in  some  respects  I  am 
strict.  I  am  strict  against  wasting  the  time  but  in 
other  respects,  especially  when  we  try  a  case  with- 
out a  jury,  I  am  very  liberal.  I  don't  care  when 
the  thing  comes  in;  you  can  put  it  in  now  if  you 
wish. 

Mr.  Mitchell:  May  I  state  the  Government's  ob- 
jection? 

Counsel  states  that  this  is  offered  in  rebuttal  of 
the  Government's  estoppel  contention,  which  is 
based  upon  representations  relied  upon  by  the  Gov- 
ernment to  its  detriment.  The  representations  were 
made  in  respect  of  1925,  '26  and  '27.  This  evidence 
relates  to  the  year  1928  and  goes  to  establish,  as  I 
understand  it,  the  fact  that  in  1929,  when  the  1928 
tax  was  being  considered  by  the  Bureau,  some  Reve- 
nue Agent  in  the  Income  Tax  Division  of  the  Reve- 
nue Agent's  Office  had  a  copy  of  the  1928  so-called 
Joint  Tenancy  Agreement  in  his  possession. 

I  will  stipulate  that  that  agent  had  such  an  agree- 
ment [114]  in  his  possession  and  it  was  a  Govern- 
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ment  agent  in  the  employ  of  the  Government,  but 
I  object  on  the  ground  that  the  Government  simply 
can't  know  what  every  agent  has  in  his  possession 
back  in  1929. 

The  Court:  That  is  all  right.  I  wouldn't  make 
any  comment  on  that.     Let  me  take  a  look  at  that. 

Mr.  Bloom:  This  is  our  protest,  Mr.  Kammer- 
diner's  protest.     These  are  the  final  letters. 

The  Court:  This  is  the  Agent's  letter,  and  this 
is  the  protest,  and  this  is  the  action  of  the  Internal 
Revenue. 

Mr.  Bloom:     Yes,  your  Honor. 

The  Court :    Do  they  relate  to  the  same  year  ? 

Mr.  Bloom:  Yes,  all  to  1928.  One  letter,  I  be- 
lieve, is  addressed  to  Mrs.  Kammerdiner  and  the 
other  to  Mr.  Kammerdiner. 

The  Court:  The  objection  will  be  overruled. 
They  may  be  received  as  one  Exhibit,  as  bearing 
upon  any  question  of  esto])pel. 

The  Clerk:     Plaintiff's  10. 

(The  documents  referred  to  were  received  in 
evidence  and  marked  '^Plaintiff's  Exhibit 
No.  10.") 
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PLAINTIFF'S  EXHIBIT  No.  10 

IT:R 

Treasury  Department 

Internal  Revenue  Service 

Los  Angeles,  California 

Office  of 
Internal  Revenue  Agent  in  Charge 

Mr.  and  Mrs.  J.  Kammerdiner 
Doing  business  as  J.  Kammerdiner 
237  South  Highland  Avenue 
Los  Angeles,  California 

In  re :  Income  Tax 

Date  of  report :  May  15,  1930 

Year  covered:  1928 

Sir: 

There  is  attached  a  statement  setting  forth  ad- 
justments which  this  office  proposes  to  recommend 
affecting  the  distributive  or  beneficial  interests 
shown  on  your  return,  and  a  form  of  acceptance. 
If  the  adjustments  suggested  are  satisfactory  and 
you  desire  that  the  recommendations  be  forwarded 
promptly  to  the  Bureau  at  Washington  for  review, 
the  form  of  acceptance  should  be  signed  and  for- 
warded to  this  office. 

If  you  do  not  agree  with  the  conclusions  set  forth 
in  the  attached  statement  it  is  desired  that  every 
opportunity  be  afforded  you  to  present  to  this  office 
any  objections  or  additional  information.    You  are 
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Plaintiff's  Exhibit  No.  10— (Continued) 
accordingly  granted  thirty  days  from  the  date  of 
this  letter  within  which  you  may,  if  you  so  desire, 
protest  the  proposed  adjustments.  The  protest  and 
any  additional  statement  of  facts  must  be  sub- 
mitted to  this  office,  executed  in  triplicate  under 
oath,  and  should  contain  the  following  informa- 
tion: 

(a)  The  name  and  address  of  the  partner- 
ship or  fiduciary; 

(b)  The  designation  of  the  year  or  years 
involved ; 

(c)  An  itemized  schedule  of  the  findings  to 
which  exception  is  taken; 

(d)  A  summary  statement  of  the  grounds 
relied  upon  in  connection  with  each  exception; 

(e)  In  case  a  hearing  is  desired  a  statement 
to  that  effect. 

(f )  In  case  the  protest  is  prepared  or  filed 
by  an  attorney  or  agent  it  shall  have  thereon 
a  statement  signed  by  such  attorney  or  agent 
showing  whether  or  not  he  prepared  it  and 
whether  or  not  the  attorney  or  agent  knows  of 
his  own  knowledge  that  the  facts  therein  are 
true. 

If  a  protest  is  filed  it  will  be  given  careful  con- 
sideration in  this  office  before  the  recommendations 
are  forwarded  to  Washington  for  action.  In  the 
event  that  you  do  not  protest  within  the  thirty-day 
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Plaintiff's  Exhibit  No.  10— (Continued) 
period,  the  case  will  be  forwarded  immediately 
thereafter  to  the  Bureau  at  Washington  for  review. 
In  the  event  the  recommendations  are  not  ap- 
proved upon  review  in  Washington  you  will  be 
notified  and  given  opportunity  to  discuss  the 
changes  with  this  office,  or  should  you  fail  to  pro 
test  to  this  office,  any  protest  which  you  may  subse- 
quently file  with  Washington  will  be  referred  to 
this  office  for  consideration. 

Please  acknowledge  receipt  by  return  mail. 
Respectfully, 

ALP  OPTED AL 

Internal    Revenue    Agent    in 
Charge. 
Inclosures : 

W.  D.  Chandler 
Examining  Agt. 

In  re :  Mr.  and  Mrs.  J.  Kammerdiner 

Table  of  Contents 

Preliminary  Statement 
Schedules  1  and  1-A 
Exhibit  A 

Preliminary  Statement 
Summary 
Year 
1928 

Taxable  Income  Decreased 
$168,817.20 
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Plaintiff's  Exhibit  No.  10— (Continued) 

The  business  reported  on  Lines  1-2  and  3  of  Form 
1065  is  conducted  in  the  name  of  J.  Kammerdiner. 
No  written  partnership  agreement  has  ever  existed 
between  J.  Kammerdiner  and  his  wife  Myrtle  B. 
Kammerdiner  and  the  business  has  at  no  time  been 
held  out  to  the  public  as  a  partnership.  Contracts 
in  connection  with  the  business  are  made  in  the 
name  of  J.  Kammerdiner  and  advertising  matter 
holds  the  business  out  to  the  public  as  the  individ- 
ual business  of  J.  Kammerdiner. 

The  business  originated  in  1923  when  J.  Kam- 
merdiner obtained  a  patent  on  an  apparatus,  called 
a  '^Rotary  jar''  which  is  used  in  the  recovery  of 
drilling  apparatus  which  becomes  stuck  in  the  drill- 
ing of  oil  wells. 

Prior  to  the  year  1926  J.  Kammerdiner  filed  his 
returns  of  the  business  as  an  individual.  For  the 
years  1925  to  1927,  inclusive,  returns  were  made  on 
Form  1065  for  the  alleged  partnership  of  Mr.  and 
Mrs.  J.  Kammerdiner.  In  rendering  the  returns 
on  Form  1065  for  these  years  reliance  was  placed 
on  an  alleged  oral  partnership  agreement  between 
husband  and  wife. 

The  returns  for  1925  to  1927,  inclusive,  were  the 
subject  of  prior  examinations  and  it  was  held  by 
examining  officers  that  no  partnership  existed  and 
the  entire  income  was  treated  as  income  of  husband. 

Protests  were  submitted  by  both  husband  and 
wife,  as  to  the  findings,  and  the  additional  taxes 
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recommended  for  assessment  have  not  been  paid. 
J.  Kammerdiner  informed  examining  officer  that 
the  protests   are   slated   to   be   acted   upon  by  the 
Board  of  Tax  Appeals. 

As  of  January  3,  1928,  a  document  was  drawn 
up  for  and  signed  by  J.  Kammerdiner  and  his  wife, 
Myrtle  B.  Kammerdiner,  which  they  designate  as 
a  partnership  agreement  but  which  in  fact  is  a 
joint  tenancy  agreement  and  was  so  considered  by 
the  attorney,  Kimpton  Ellis,  who  drew  it  up  for 
the  taxpayer's.    See  Exhibit  A. 

This  agreement  states,  among  other  things,  that 
all  of  the  assets  of  the  ^^ Rotary  jar"  business  are 
the  community  property  of  husband  and  wife.  The 
principal  asset  of  the  business  is  the  patent  which 
was  obtained  by  the  husband  in  1923  and  under  the 
protection  of  which  he  manufactures  the  '^Rotary 
jar"  which  produces  the  income.  This  patent  has 
never  been  assigned  by  J.  Kammerdiner  and  re- 
mains his  separate  property  to  continue  to  hold  or 
to  dispose  of  as  he  may  see  fit. 

Satisfactory  evidence  was  submitted  as  to  the 
joint  ownership  of  all  of  the  property  which  pro- 
duced the  income  which  w^as  reported  on  Lines  4- 
5-7-9  and  10  of  Form  1065. 

In  reports  under  even  date  on  J.  Kammerdiner 
and  Mrs.  Jas.  Kammerdiner,  examining  officer  has 
allocated  all  of  the  income  from  the  ''Rotary  jar" 
business  to  husband  and  the  other  income  has  been 
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allocated  between  husband  and  wife  on  a  fifty  fifty 
basis. 

The  members  of  the  alleged  partnership  do  not 
accept  examining  officer's  findings  and  it  is  assumed 
that  protests  will  be  submitted  as  was  done  for  prior 
years. 

SCHEDULE  1 

Year  ended  12-31-28 

Net  Income 

Net  income  as  disclosed  by  return $168,817.20 

As  corrected  None 

Net  adjustment  $168,817.20 

Nontaxable    income    and    addi- 
tional deductions: 

(a)  $168,817.20 

Total  $168,817.20 

Net  adjustment  as  above $168,817.20 

SCHEDULE  1-A 

Explanation  of  Items 
(a)   See  reports  under  even  date  covering  examination  of 
returns  of  J.  Kammerdiner  and  Mrs.  Jas.  Kammer- 
diner. 

It  is  held  that  no  partnership  exists  and  the  income 
returned  by  the  alleged  partnership  has  been  in- 
cluded in  the  separate  returns  of  the  individuals  as 
their  interests  appear,  as  explained  in  reports  of 
even  date. 

Exhibit  A 

(Copy) 
The    undersigned    James    A.    Kanunei'diner    and 
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Myrtle  B.  Kammerdiner,  husband  and  wife,  of  Los 
Angeles,  California,  hereby  state,  declare  and  agree 
that  the  business  of  manufacturing,  renting  and 
selling  Rotary  Jars,  heretofore  conducted  by  them 
under  the  name  of  James  A.  Kammerdiner,  at  237 
South  Highland  Avenue,  Los  Angeles,  California, 
all  the  assets  of  which  business  is  their  community 
property,  is  now  and  all  increase  or  change  thereof 
shall  be,  their  joint  property  with  right  of  survivor- 
ship. 

In  Witness  Whereof  we  have  hereunto  affixed  our 
signatures  at  the  City  of  Los  Angeles,  California, 
on  the  3rd  da}^  of  January^  1928. 

JAMES  A.  KAMMERDINER 
MYRTLE  B.  KAMMERDINER 

(Copy) 

State  of  California, 
County  of  Los  Angeles — ss. 

On  this  3rd  day  of  January,  1928,  before  me 
Kimpton  Ellis,  a  Notary  Public  in  and  for  the  said 
county  of  Los  Angeles,  State  of  California,  resid- 
ing therein,  duly  commissioned  and  sworn,  per- 
sonally appeared  James  A.  Kammerdiner  and 
Myrtle  B.  Kammerdiner,  known  to  me  to  be  the 
persons  whose  names  are  subscribed  to  the  within 
instrument,  and  acknowledged  to  me  that  they  exe- 
cuted the  same. 
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In  Witness  whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  in  said  County  the  day 
and  year  in  this  certificate  first  above  written. 

[Seal]  KIMPTON  ELLIS 

Notary  Public  in  and  for  said  County  of  Los  Ange- 
les, State  of  California. 

In  re:  Mrs.  Jas.  Kammerdiner 

Place 

Date 

To  Be  Used  in  Case  the  Findings  in  Report 
Are  Not  Conceded 

Internal  Revenue  Agent  in  Charge, 
Los  Angeles,  California. 

Receipt  is  hereby  acknowledged  of  the  report 
dated  May  15,  1930,  covering  the  income  tax  lia- 
bility for  year  1928. 

Additional  written  evidence  will  be  submitted  to 
your  office  in  triplicate  within  30  days  from  the  date 
of  such  report. 

This  will  be  submitted  over  the  taxpayer's  sworn 
signature. 

(Signed) 
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Treasury  Department 

Bureau  of  Internal  Revenue 

Los  Angeles  Division 

May  5,  1930 

Community  Property,  Advice  to  Taxpayers 

The  Bureau  of  Internal  Revenue  holds  that  com- 
munity income  cannot  be  divided  for  income  tax 
purposes  but  must  be  returned  and  the  tax  paid  by 
the  husband  who,  under  the  laws  of  the  State,  has 
the  management  and  control  of  such  property.  How- 
ever, pending  final  court  adjudication,  in  render- 
ing original  returns  hereafter  husband  and  wife 
may  each  report  one-half  of  the  community  income. 
In  California,  this  applies  only  to  the  income  from 
community  property  acquired  on  or  after  July  29, 
1927,  and  to  compensation  earned  on  or  after  that 
date.  For  your  information  and  protection,  you 
are  advised  that  in  auditing  individual  returns,  this 
office  will  proceed  as  follows : 

1.  If  husband  and  wife  filed  separate  origi- 
nal returns  and  divided  the  community  income, 
consideration  of  the  issue  will  be  deferred  pend- 
ing final  court  decision.  Unless  due  to  the 
running  of  the  statute  of  limitations  on  assess- 
ments or  taxpayer's  non-acquiescence  in  pro- 
posed adjustments  of  other  issues  (in  which 
cases,  a  formal  notice  of  deficiency  or  60-day 
letter  will  be  issued),  the  report  of  the  field 
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investigation  will  be  held  either  in  this  office 
or  the  Bureau.  If  other  adjustments  produce 
an  overassessment,  claim  for  refund  should  be 
filed.  Otherwise  taxpayer  will  be  informed  of 
the  result  of  the  litigation  when  concluded. 

2.  If  no  division  of  community  income  is 
shown  in  separate  returns  filed  by  husband  and 
wife,  taxpayers  who  intend  to  claim  the  bene- 
fit of  the  community  property  law  in  order  to 
protect  their  interests  should  file  claims  for 
refund  with  the  appropriate  Collector  in  the 
name  of  the  spouse  reporting  the  entire  com- 
munity income. 

3.  If  only  one  return  was  filed  by  husband 
or  wife  and  that  return  was  not  a  joint  return 
taxpayers  desiring  the  benefit  of  the  community 
property  law  should  file  a  claim  for  refund  with 
the  appropriate  Collector. 

4.  Taxpayers  who  file  joint  returns  are  ad- 
vised that  under  existing  procedure  they  will 
not  be  permitted  to  file  separate  returns.  (See 
R.  Downes,  5  B.T.A.  1029;  Buttolph  v.  Com- 
missioner, 29  Fed.  (2d)  695). 

All  claims  filed  with  Collectors  will  be  forwarded 
to  the  Claims  Control  Section,  Income  Tax  Unit. 

Taxpayers  claiming  the  benefit  of  the  conununity 
property  law  but  who  are  in  agreement  with  field 
investigations  of  other  issues,  should  execute  Form 
870 — Agreement  for  Immediate  Assessment — rather 
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than  Form  866 — Agreement  as  to  Final  Determina- 
tion of  Tax  Liability. 
C.  P.  Mim.  3  (Rev.) 

Protest 

of 

James  Kammerdiner 

237  South  Highland  Avenue, 

Los  Angeles,  California 

Against  the 

Proposed  Assessment  of  Additional  Income  Tax 
For  the  Calendar  Year  1928 

Los  Angeles,  California 
June  14,  1930. 
Hon.  Alf  Oftedal, 
Internal  Revenue  Agent  in  Charge, 
Los  Angeles,  California. 

Your  File  IT  :R 
Dear  Sir: 

The  above-named  taxpayer  acknov^ledges  receipt 
of  two  Revenue  Agent's  reports  dated  May  15, 
1930,  under  the  above  reference  proposing  certain 
income  adjustments  which,  if  sustained,  will  result 
in  a  deficiency  in  income  tax  for  the  calendar  year 
1928  in  the  amount  of  $19,716.33.  Inasmuch  as  the 
proposed  additional  assessment  is,  in  the  opinion  (^f 
counsel,  without  sound  legal  basis,  this  protest 
against  the  Agent's  adjustments  is  being  submitted 
for  the  consideration  of  your  office  within  the  30- 


280  Nat  Rogan  vs, 

(Testimony  of  James  A.  Kammerdiner.) 

Plaintiff's  Exhibit  No.  10— (Continued) 
day  period  granted  for  such  purpose  by  your  letter. 
An  oral  conference  is  also  requested.     There  is  but 
one  point  in  controversy  and  it  will  be  discussed 
briefly  as  follows: 

Income  From  Property  Held  In  Joint  Tenancy 
The  Revenue  Agent  has  included  as  a  part  of  the 
taxpayer's  gross  income  the  entire  income  from  the 
'^Rotary  Jar"  business  of  himself  and  wife  in  spite 
of  the  existence  of  a  written  joint  tenancy  contract 
which  was  noted  by  the  Agent  but  which  he  refuses 
to  recognize  for  income  tax  purposes.  The  Agent 
states  in  part: 

^^As  of  January  3,  1928,  a  document  was 
drawn  up  for  and  signed  by  J.  Kammerdiner 
and  his  wife,  Myrtle  B.  Kammerdiner,  which 
they  designate  as  a  partnership  agreement  but 
which  in  fact  is  a  joint  tenancy  agreement  and 
was  so  considered  by  the  attorney  who  drew  it 
up  for  the  taxpayer.  See  Exhibit  A.  ^  ^'  *  The 
principal  asset  of  the  business  is  the  patent 
which  was  obtained  by  the  husband  in  1923  and 
under  the  protection  of  w^hich  he  manufactures 
the  ^Rotary  Jar'  which  produces  the  income. 
^  *  ^  The  entire  income  from  the  ^Rotary  Jar' 
business  is  held  to  be  income  of  J.  Kammer- 
diner in  view  of  the  fact  tliat  no  partnership 
exists." 

The    Revenue   Agent    thus    freely    acknowledges 
that  the  agreement  is  a   joint  tenancy  agreement 
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but  nevertheless  refuses  to  effectuate  it.  The  full 
text  of  the  agreement  is  set  forth  in  Exhibit  A 
attached  to  the  Agent's  report.  While  the  verbiage 
of  the  agreement  could  undoubtely  be  improved  in 
some  respects,  no  misunderstanding  can  attach  to 
the  import  of  its  final  words  : 

^'is  now  (January  3,  1928),  and  all  increase 

or  change  thereof  shall  be,  their  joint  property 

with  right  of  survivorship.'' 

The  right  of  survivorship  necessarily  attaches  to 
joint  tenancy  and  need  not  be  specifically  men- 
tioned. The  fact  that  it  was  specifically  men- 
tioned, however,  removes  the  last  vestige  of  pos- 
sible doubt  as  to  just  what  kind  of  estate  was 
being  created.  The  Agent  was  therefore  perfectly 
correct  in  denominating  it  a  joint  tenancy  agree- 
ment. In  the  opinion  of  taxpayer's  counsel,  the 
agreement  in  question  would  be  held  to  be  a  valid 
contract  in  any  court  of  law  or  equity. 

The  nature  of  joint  tenancy  of  property  in  Cali- 
fornia is  well  known.  Where  one  of  the  joint 
tenants  is  a  married  woman,  as  in  the  case  at  bar, 
her  interest  in  the  joint  property  and  in  the  income 
therefrom  is  a  present  vested  interest  in  no  re- 
spect whatever  inferior  to  that  of  her  husband  or 
of  any  other  joint  tenant.  Nor  is  her  share  of  the 
joint  tenancy  income  subject  in  the  slightest  degree 
to  the  control  of  her  husband  as  in  the  case  of  com- 
munity income.     Her  right  to  report  her  share  of 
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joint  tenancy  income  on  her  separate  income  tax 
return  is  therefore  beyond  all  cavil  and  in  fact  has 
been  exemplified  in  the  present  Agent's  report  in 
connection  with  all  of  Mr.  and  Mrs.  Kammer- 
diner's  property  excepting  only  the  ^^ Rotary  Jar" 
property.  For  instance,  the  general  form  of  the 
following  statement  on  page  6  of  his  report  recurs 
a  number  of  times : 

^^The  gain  from  sales  reported  on  line  9  of 
Form  1065  was  derived  from  property  owned 
jointly  by  husband  and  wife  and  has,  therefore, 
been  allocated  to  them  on  a  fift}^  fifty  basis  in 
their  separate  returns." 

The  Agent  refuses  to  divide  tlie  income  from  the 
*^ Rotary  Jar"  business  because  of  his  belief  '^that 
no  partnership  exists".  He  states  that  the  ' 'Rotary 
Jar"  agreement  "in  fact  is  a  joint  tenancy  agree- 
ment" but  still  refuses  to  divide  the  income,  evi- 
dently considering  it  community. 

In  this  connection  your  attention  is  invited  to  the 
following  provisions  of  the  California  Civil  Code. 

Sec.  158.  Either  husband  or  wife  may  enter 
into  any  engagement  or  transaction  with  the 
other  or  with  any  other  person,  respecting 
property,  which  either  might  if  unmarried; 
subject,  in  transactions  between  themselves,  to 
the  general  rules  which  control  the  actions  of 
persons  occupying  confidential  relations  with 
each  other,  as  defined  by  the  title  on  trusts. 
Sec.    161.     A    husband    and  wife    mav    hold 
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property  as  joint  tenants,  tenants  in  common- 
or  as  community  property. 

A  reading  of  the  above  sections  shows  clearly 
that  husbands  and  wives  in  California  have  the  ut- 
most freedom  of  contract  with  each  other  respect- 
ing property  and  are  permitted  to  hold  property 
under  various  forms  of  tenure,  not  being  restricted 
in  any  sense  to  the  community  form.  With  the 
mutual  consent  of  each,  either  verbally  or  in  writ- 
ing, existing  community  can  be  instantly  dissolved 
and  a  separate  or  joint  or  common  estate  created. 
Section  1636  of  the  Civil  Code  provides  that  con- 
tracts, if  lawful,  must  be  so  interpreted  as  to  effect- 
uate the  mutual  intentions  of  the  contracting 
parties. 

In  view  of  the  law  and  facts  outlined  above  it  is 
submitted  that  the  agreement  of  January  3,  1928 
was  a  valid  lawful  contract  and  whatever  the  tenure 
by  which  the  property  was  previously  held,  the 
assets  of  the  Rotary  Jar  business  became  on  that 
date,  eo  instante,  the  joint  property  of  the  tax- 
payer and  his  wife ;  that  both  their  interests  there- 
in were  present,  equal,  vested  interests  and  hence 
that  the  income  from  such  business  may  lawfully 
be  reported  on  separate  income  tax  returns. 

Respectfully,  ^ , 

WILL  ST.  C.  VOELKEL, 

Attorney  in  Fact  for  James 
Kammerdiner 
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State  of  California, 
County  of  Los  Angeles — ss. 

Will  St.  C.  Voelkel,  hereby  duly  sworn,  says  that 
he  is  the  attorney  in  fact  of  James  Kammerdiner, 
the  taxpayer  named,  and  that  the  proposed  assess- 
ment of  income  tax  for  the  calendar  year  1928  is  in 
his  opinion  wholly  without  sound  legal  basis. 

He  further  deposes  and  says  that  to  the  best  of 
his  knowledge  and  belief  the  facts  set  out  in  the 
foregoing  brief  are  true  and  correct ;  that  this  pro- 
test is  not  made  for  the  purpose  of  securing  any 
delay  in  the  collection  of  any  tax  properly  assess- 
able against  protestant  but  for  the  sole  purpose  of 
having  all  the  questions  raised  and  in  any  way 
affecting  protestant 's  tax  liability  for  the  year  1928 
carefully  reviewed  and  determined  by  the  Internal 
Revenue  Agent  in  Charge,  at  Los  Angeles,  Cali- 
fornia or  by  any  agency  to  which  this  protest  may 
be  referred. 

WILL  ST.  C.  VOELKEL 

Subscribed  and  sworn  to  before  me  this  14th  day 
of  June,  1930. 

M.  LeSAGE, 
Notary  Public  in  and  for  the   State  and   County 
aforesaid. 


James  A,  Kammerdiner  285 

(Testimony  of  James  A.  Kammerdiner.) 

Plaintiff's  Exhibit  No.  10— (Continued) 

Certificate 

I  hereby  certify  that  the  foregoing  protest  was 
prepared  by  me  for  and  on  behalf  of  said  taxpayer  ; 
that  the  facts  recited  in  said  protest  are  the  exact 
facts  as  given  to  me  by  the  taxpayer  and  to  the  best 
of  my  knowledge  and  belief  are  true  and  correct. 
Dated  at  Los  Angeles,  California,  this  14th  day 
of  June,  1930. 

WILL  ST.  C.  VOELKEL 
With  Claude  I.  Parker 
Los  Angeles,  California. 

Office  of 
Internal  Revenue  Agent  in  Charge 
Los  Angeles  Division 
IT:PC 

Treasury  Department 

Internal  Revenue  Service 

Los  Angeles,  Calif. 

939  South  Broadway, 

April  22,  1931 

Mrs.  James  A.  Kammerdiner, 
c/o  Claude  I.  Parker, 
8th  Floor,  Bank  of  America  Bldg., 
Los  Angeles,  California. 

Reference  is  again  made  to  your  income  tax  lia- 
bility for  the  year   1928  as  stated   in  a  Revenue 
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Agent's  report  and  to  the  protest  of  your  husband, 
James  A.  Kammerdiner,  against  the  findings. 

Careful  consideration  has  been  given  to  your  con- 
tention in  conference  with  the  result  that  the  Con- 
ference Committee  has  reached  decision  on  the  issue 
raised,  as  follows: 

That  since  the  protest  of  the  taxpayer's  hus- 
band has  been  conceded  and  the  Rotary  Jar 
business  considered  as  having  been  owned 
jointly  by  the  husband  and  wife  during  1928, 
one-half  of  the  income  therefrom  should  be  in- 
cluded in  the  taxpayer's  gross  income.  The 
husband's  salary  from  the  Kammerdiner  Cut- 
ter Corporation  being  community  income,  one- 
half  thereof  should  also  be  included  in  the  gross 
income  of  the  taxpayer. 

Since  the  taxpayer  performed  services  in  the 
business  and  it  has  been  held  she  had  a  joint 
interest  in  the  business,  20%  of  the  net  income 
from  the  business  has  been  allowed  as  earned 
income  to  the  wife. 

There  is  enclosed  a  recomputation  of  tax  liability 
in  accordance  with  the  foregoing  decision. 

Since  you  have  executed  an  agreement  on  Form 
870,  which  waives  your  right  of  appeal  to  the  Board 
of  Tax  Appeals  and  assents  to  the  immediate  assess- 
ment of  the  amount  of  tax  now  shown,  the  report 
has  been  forwarded  to  the  Commissioner  of  Internal 
Eevenue,  Washington,  D.  C,  with  a  recommenda- 


James  A,  Kammerdiner  287 

(Testimony  of  James  A.  Kammerdiner.) 

Plaintiff's  Exhibit  No.  10— (Continued) 
tion  for  closing  the  case  on  the  basis  above  indi- 
cated. 

ALF  OFTEDAL 

Internal  Revenue  Agent  in 
Charge 
FHG/Mc 
End:  Recomputation  of  tax  liability 
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Plaintiff's  Exhibit  No.  10— (Continued) 

Mrs.  James  A.  Kammerdiner. 

Conferee's  Revision 
Statement  of  Total  Tax  Liability 

Adjustments  Proposed 
Tax  Previously  in  Accompanying  Report      Correct  Tax 

Year  Assessed  Deficiency     Overassessment      Liability 

1928         $12,382.42  $371.86  —  $12,754.28 

Total  deficiency  $371.86  — 

Computation  of  Net  Income  and  Tax  for  1928. 

Net  income  per  Agent's  report $  5,226.81 

Add :  One-half  of  husband 's  salary, 

community  income  $      300.00 

One-half  of  income  from  busi- 
ness    80,174.57       80,474.57 

Corrected  net  income  subject  to  sur- 
tax      $85,701.38 

Less:  Dividends    $      154.29 

Personal  exemption  2,150.00        2,304.29 

Balance  subject  to  normal  tax $83,397.09 

Normal  tax  at  11/2%  on  $4,000.00....$  60.00 
Normal  tax  at  3%  on  4,000.00....  120.00 
Normal  tax  at  5%  on  75,397.09....  3,769.85 
Surtax  on  $85,701.38 8,943.26 

Total  $12,893.11 

Less:  Earned  income  credit 138.83 

Total  tax  assessable $12,754.28 

Tax  previously  assessed 12,382.42 

Additional  tax  to  be  assessed $      371.86 

Computation  of  Earned  Income  Credit 
One-half  of  the  business  net  income  $80,174.57 

20%  of  income  from  business $16,034.91 

Less :  Personal  exemption  2,150.00 

Balance  subject  to  normal  tax $13,884.91 
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Plaintiff's  Exhibit  No.  10— (Continued) 
Normal  tax  at  11/2%  on  $4,000.00....$       60.00 
Normal  tax  at  3%       on    4,000.00....        120.00 
Normal  tax  at  5%       on    5,884.91....        294.25 
Surtax  on  $16,034.91 81.05 

Total  $       55.30 

Credit  allowed,  25% $     138.83 

Office  of 
Internal  Revenue  Agent  in  Charge 
Los  Angeles  Division 
IT:FC 

Treasury  Department 

Internal  Revenue  Service 

Los  Angeles,  Calif. 

939  South  Broadway, 

April  22,  1931 

Mr.  James  A.  Kammerdiner, 
c/o  Claude  I.  Parker, 
8th  Floor,  Bank  of  America  Bldg., 
Los  Angeles,  California. 

Reference  is  again  made  to  your  income  tax  lia- 
bility for  the  year  1928  as  stated  in  a  Revenue 
Agent's  report  and  to  your  protest  against  the  find- 
ings. 

Careful  consideration  has  been  given  to  your  con- 
tention in  conference  with  the  result  that  the  Con- 
ference Committee  has  reached  decision  on  the  issue 
raised,  as  follows: 

That  the  taxpayer's  protest  be  conceded,  the 
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Plaintiff's  Exhibit  No.  10— (Continued) 
evidence  tending  to  show  that  during  the  year 
1928  the  taxpayer  and  his  wife  jointly  owned 
the  Rotary  Jar  business  and  accordingly  each 
can  report  one-half  of  the  income  therefrom  on 
their  separate  income  tax  returns. 

Salary  from  Kammerdiner  Cutter  Corpora- 
tion is  community  income  and  one-half  thereof 
should  be  included  in  the  separate  return  of 
the  taxpayer's  wife. 

There  is  enclosed  a  recom^outation  of  tax  liability 
in  accordance  with  the  foregoing  decision. 

Since  you  have  executed  an  agreement  on  Form 
870,  which  waives  your  right  of  appeal  to  the  Board 
of  Tax  Appeals  and  assents  to  the  immediate  assess- 
ment of  the  amount  of  tax  now  shown,  the  report 
and  your  protest  have  been  forwarded  to  the  Com- 
missioner of  Internal  Revenue,  Washington,  D.  C. 
with  a  recommendation  for  closing  the  case  on  the 
basis  above  indicated. 

ALF  OFTEDAL 

Internal  Revenue  Agent  in 
Charge 
FHG/Mc 
End :  Recomputation  of  tax  liability 
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Plaintiff's  Exhibit  No.  10— (Continued) 

James  A.  Kammerdiner 

Conferee's  Revision 
Statement  of  Total  Tax  Ldability 

Adjustments  Proposed 
Tax  Previously  in  Accompanying  Report       Correct  Tax 

Tear  Assessed  Deficiency    Overassessment      Liability 

1928        $12,543.70  $204.61  —  $12,748.31 

Total  deficiency  $204.61 

Computation  of  Net  Income  and  Tax  for  1928 
Net  income  per  Agent^s  report $166,175.99 

Less :  One-half    of    salary,     com- 
munity income  $      300.00 

One-half   of   income   from 
business  80,174.57        80,474.57 


Corrected  net  income  subject  to 

surtax  $  85,701.42 

Less :  Dividends    $      154.30 

Personal    exemption    $1350 ; 
credit    for     dependents — 

2,150.00  2,304.30 


Balance  subject  to  normal  tax $  83,397.12 

Normal  tax  at  11/2%  on  $4,000.00  $       60.00 

Normal  tax  at  3%       on    4,000.00  120.00 

Normal  tax  at  5%       on  75,397.12  3,769.86 

Surtax  on  $85,701.42 8,943.27 

Total  $  12,893.13 

Less:  Earned  income  credit 144.82 

Total  tax  assessable $  12,748.31 

Tax  previously  assessed  12,543.70 

Additional  tax  to  be  assessed $       204.61 
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Computation  of  Earned  Income  Credit 
One-half  of  income  from  business  $80,174.58 

20%  of  income  from  business $  16,034.92 

One-half  of  salary  from  Kammer- 
diner  Cutter  Corporation 300.00 

Total  earned  net  income $  16,334.92 

Less :  Personal      exemption      and 

credits    2,150.00 

Balance  subject  to  normal  tax $  14,184.92 

Normal  tax  at  11/2%  on  $4,000.00  $  60.00 

Normal  tax  at  3%       on    4,000.00  120.00 

Normal  tax  at  5%      on    6,184.92  309.25 

Surtax  on  $16,334.92 90.03 

Total  tax  on  earned  income $       579.30 

Credit  allowed,  25% $       144.82 

[Endorsed] :  Filed  Dec.  29,  1941. 


Q.  Mr.  Kammerdiner,  I  wish  you  would  tell  us 
a  little  more  in  detail  about  the  boarding  house 
Mrs.  Kammer-  [115]  diner  ran  and  what  part  you 
played  in  that  enterprise,  if  any. 

How  was  it  started?  How  did  you  happen  to 
start  in  the  boarding  house  enterprise? 

A.  I  was  picked  out  of  40  drillers  down  here 
at  Salt  Lake. 

Q.     I  will  ask  you  to  speak  a  little  louder. 

A.  I  was  picked  out  of  40  drillers  down  here 
at  Salt  Lake.   That  is  just  down 

Q.     That  is  all   I'ight. 

A.     around    Beverly    there    somewhere,    and 
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sent  out  to  Brea  on  what  we  called  a  wildcat  well. 
That  is  a  new  well.  And  the  crew  that  was  out 
there,  they  were   down  about  2600  feet  and  they 
had  me  to 

Q.  (Interrupting) :  I  don't  care  about  that. 
Let's  talk  about  the  boarding  house. 

A.     I  want  to  get  up  to  that. 

The  Court:     Why  is  he  going  into  this  matter? 

Mr.  Smith:  He  didn't  bring  out  the  complete 
picture.  He  said  it  was  Mrs.  Kammerdiner 's  en- 
terprise  

The   Court:     (Interrupting):     I   don't   know   if 
it  makes  any  difference.    I  will  let  it  go.    It  isn't 
re-direct,    and    I    will    sustain    the    objection    that 
should  have  been  made. 
By  Mr.  Smith: 

Q.  Mr.  Kammerdiner,  did  the  State  of  California 
in  the  California  Inheritance  Tax  subject  to  tax 
the  rotary  [116]  jar  business  that  we  have  in  ques- 
tion here? 

Mr.  Mitchell:  That  is  objected  to  as  wholly 
immaterial. 

The  Court:  Sustained  as  not  binding  on  the  de- 
fendant. 

Mr.  Smith:     This  was  a  final  judgment.  [117] 

Mr.  Smith:     That  is  our  case. 
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DAN  O'HANLON 

called  as  a  witness  by  and  on  behalf  of  the  Defen- 
dant, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

The  Clerk :    State  your  name. 

The   Witness:     Dan   O'Hanlon. 

Direct  Examination 
By  Mr.  Mitchell: 

Q.  Mr.  O'Hanlon,  do  you  assist  tax  payers  in 
preparing  tax  returns  ?  A.     Yes,  I  do. 

Q.     How  long  have  you  been  doing  that? 

A.     About  twenty  years. 

Q.  Did  you  ever  in  the  '20 's  assist  Mr.  and 
Mrs.  Kammerdiner  in  preparing  their  income  tax 
returns?  [118]  A.     Yes,  I  did. 

Q.     Do  you  recall  for  what  years? 

A.  Well,  I  looked  up  my  records  yesterday,  and 
it  was  in  1925,   '26,   '27  and  '8. 

Q.     1925,  '26,  '27  and  '8?  A.     Yes. 

Mr.  Smith:     Just  a  minute. 

May  I  ask  on  voir  dire :  Are  you  an  attorney,  Mr. 
O'Hanlon? 

The  Witness:     No,  sir. 
By  Mr.  Mitchell: 

Q.  Did  you  ever  prepare  a  protest  in  respect  of 
taxes  for  the  years  1925  and  '26? 

A.     I  can't  remember.   I  probably  did. 

Mr.  Mitchell:  The  Defendant  offers  a  certified 
copy  of  protest  for  the  years,  income  taxes  for  the 
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years  1925  and  1926,  signed  ''J.  Kammerdiner,"  as 

the  defendant's  next  Exhibit. 

Mr.  Bloom:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial  and  not  bearing  on  any  issue 
.within  this  case. 

Mr.  Mitchell:  It  contains  many  statements  as 
to  the  ownership  of  the  property,  your  Honor. 

The  Court:  All  right.  I  will  overrule  the  ob- 
jection. 

Mr.  Mitchell:     That  will  be  Defendant's  17. 

The  Court:     It  will  be  received. 

(The  document  referred  to  was  received  in 
evidence  and  marked  ^* Defendant's  Exhibit  No. 
17.")  [119] 

DEFENDANT'S  EXHIBIT  No.  17 

Protest  against  decision  of  Treasury  Department 
and  additional  information  re  Partnership  of 
Mr.  and  Mrs.  J.  Kammerdiner,  with  reference 
to  returns  for  1925-1926  of  Mr.  J.  Kammer- 
diner. 

Name  and  address  of  taxpayer  is  Mr.  J.  Kam- 
merdiner, of  237  S.  Highland  Avenue,  Los  Angeles, 
California. 

The  protest  is  made  against  decision  as  mentioned 
in  letter  dated  June  12th,  1928  from  Treasury  De- 
partment, Internal  Revenue  Service,  726  S.  Hill 
Street,  and  more  particularly  detailed  in  prelimi- 
nary statement. 

The  years  concerned  are  1925  and  1926  and  the 
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amount  of  tax  involved  is  $10,190.26,  being  $4220.70 

for  the  year  1925  and  $5969.56  for  the  year  1926. 

Exception  is  taken  to  the  decision  disallowing 
a  partnership  between  Mr.  and  Mrs.  J.  Kammer- 
diner,  and  this  is  the  cause  of  the  increase  in  tax. 
Charging  all  the  income  to  Mr.  J.  Kammerdiner, 
whereas  the  income  is  from  a  Partnership  between 
Mr.  and  Mrs.  J.  Kammerdiner,  and  the  income 
should  be  permitted  to  be  shown  as  half  for  Mr.  J. 
Kammerdiner,  and  half  for  Mrs.  J.  Kammerdiner. 

The  reason  taxpayer  objects  to  disallowance  of 
partnership  basis,  is  due  to  the  fact  that  ever  since 
Mr.  J.  Kammerdiner  started  to  work  on  his  patent 
Rotary  Jars,  his  wife,  Mrs.  J.  Kammerdiner,  has 
always  assisted  him  in  his  work.  Mrs.  J.  Kammer- 
diner has  kept  the  books  and  accounts  of  the  busi- 
ness ever  since  Mr.  Kammerdiner  left  his  work  in 
the  oilfields,  and  she  has  been  consulted  and  ques- 
tioned by  Mr.  Kammerdiner  in  connection  with  the 
business  in  every  way.  On  the  partnership  return 
submitted  for  1925,  there  appeared  a  statement  to 
this  effect  ''Both  Mr.  and  Mrs.  Kammerdiner  work 
in  the  business  and  agreement  has  been  made  that 
Mrs.  Kammerdiner  receives  vested  interest  in  one 
half  of  the  property  and  income,  making  hers  sep- 
arate property."  This  return,  containing  this  state- 
ment, was  signed  and  sworn  to  as  a  partnership  be- 
fore a  Notary  Public,  when  the  return  was  ])re- 
pared.  Previous  to  the  submission  of  an  Income  Tax- 
Partnership  return,  a  partnership  really  existed  as 
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either  party  could  sign  checks  and  all  property  was 
considered  belonging  to  both  parties  equally.  When 
partnership  return  was  filed,  it  was  filed  for  Income 
Tax  purposes  because  a  partnership  between  hus- 
band and  wife  is  permitted  in  California  as  per  I.T. 
1744  C.B.  Dec.  1923,  p.  179  quoted  as  follows  — 
'^Returns  of  income  from  partnership  between  hus- 
band and  wife  in  California.  Under  the  provisions 
of  section  158  of  the  Civil  Code  of  California,  a  hus- 
band and  wife  may  enter  into  a  partnership  in  Cali- 
fornia and  if  there  is  an  agreement  which  shows 
that  the  intention  of  the  parties  is  to  create  a  vested 
interest  in  the  partnership  as  her  separate  property, 
such  intention  will  change  the  character  of  their 
property  from  community  to  separate  property.  In 
such  cases  the  wife  is  entitled  to  report  as  her  sep- 
arate income  all  amounts  earned  by  her  under  such 
agreement."  I  understand  that  in  the  full  ruling  of 
I.T.  1744  the  Income  Tax  Unit,  quotes  from  the 
California  case  of  Perkins  v.  Sunset  Telephone  and 
Telegraph  Company,  103  Pacific  Reported  190,  as 
follows: — It  will  be  seen,  by  an  examination  of  the 
authority  cited  above,  that  the  utmost  freedom  of 
contract  exists  in  California  between  husband  and 
wife  and  that  the  Courts  will  resort  to  circumstan- 
tial evidence  furnished  by  the  general  conduct  of 
the  spouses  with  reference  to  their  property  in  de- 
termining the  existence  or  non-existence  of  a  con- 
tract where  the  exact  terms  of  the  alleged  agree- 
ment has  escaped  the  memory  of  one  or  both  of  the 
parties  to  it."    I  believe  the  law  will  allow  an  oral 
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agreement  between  husband  and  wife  to  stand  and 
as  there  was  an  oral  agreement  between  Mr.  and 
Mrs.  J.  Kammerdiner  to  the  effect  that  everything 
belonged  equally  to  each  that  it  was  perfectly 
proper  and  correct  for  a  partnership  return  to  be 
sent  in,  especially  in  view  of  the  fact  that  Mrs. 
Kammerdiner  helped  in  the  business,  working  in  the 
office,  attending  to  all  correspondence  and  at  various 
times  being  consulted  regarding  the  business. 

The  taxpayer  does  not  desire  a  hearing  as  he  can- 
not say  more  than  he  has  said  above. 

(Signed)  J.  KAMMERDINER. 

Subscribed  and  sworn  to  before  me  this  3rd  day 
of  July,  1928. 

[Seal]  H.  P.  OVERBECK, 

Notary  Public  in  and  for  the  County  of  Los  Ange- 
les, State  of  California. 

My  Commission  Expires  May  16,  1933. 

The  above  statement  was  prepared  by  Dan  O  'Han- 
Ion,  of  Pullerton  California  at  the  request  of  Mr. 
J.  Kammerdiner. 

T  prepared  the  Income  Tax  Return  of  Mr.  and 
Mrs.  J.  Kammerdiner  on  a  partnership  basis,  and 
before  doing  so  questioned  them  regarding  their 
partnership.  I  was  informed  by  each  of  them  that 
everything  they  had  was  a  fifty  fifty  proposition, 
that  each  was  permitted  to  sign  checks  without  sig- 
nature of  the  other  party,  that  Mrs.  J.  Kammer- 
diner worked  in  the  business  connected  with  the  pat- 
ent Rotary  Jars,  that  she  kept  the  books,  accounts 
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and  took  care  of  correspondence,  and  it  was  from 
her  that  I  obtained  the  figures  necessary  to  pre- 
pare the  return.  It  was  upon  their  instructions 
that  I  typed  on  the  return  for  1925  the  following 
^^Both  Mr.  and  Mrs.  Kammerdiner  work  in  the 
business  and  agreement  has  been  made  that  Mrs. 
Kammerdiner  receives  vested  interest  in  one  half  of 
property." 

I  know  from  questions  asked  Mr.  and  Mrs.  Kam- 
merdiner, when  preparing  their  return,  that  the 
statement  hereby  made  by  them  is  true  to  the  best 
of  their  knowledge  and  belief. 

Respectfully  submitted, 
DAN  O'HANLON, 

309-311-313   N.   Spadra,   Ful- 
lerton,  California. 
Subscribed  and  sworn  to  before  me  this  28th  day 
of  June,  1928. 

C.  M.  BIGGS, 

Notary  Public  in  and  for  the 

County  of ,  State 

of  California. 

[Endorsed] :  Filed  Dec.  29,  1941. 


By  Mr.  Mitchell   : 

Q.  I  hand  you,  Mr.  O'Hanlon,  a  certified  copy, 
Defendant's  Exhibit  17,  a  certified  copy  of  what 
purports  to  be  a  protest  prepared  by  you  as  to  in- 
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come  tax  deficiencies  for  the  years  1925  and   '26, 

and  ask  yon  whether  you  recognize  it? 

A.     That  is  my  signature. 

Q.     Did  you  prepare  this  protest? 

A.     I  must  have  done  it. 

Q.  What  was  the  information  based  upon,  upon 
which  this  protest  was  drafted? 

Mr.  Bloom:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial,  and  not  tending  to  prove  or 
disprove  any  issue  in  this  case. 

The  Court:     Overruled. 

By  Mr.  Mitchell: 

Q.     I  mean,  where  did  you  get  the  information? 

A.     I  got  it  from  Mr.  and  Mrs.  Kammerdiner. 

Q.     Did  Mrs.  Kammerdiner  come  to  see  you? 

A.     Yes,  she  did. 

Q.  I  will  read  to  you  a  portion  of  your  certifi- 
cate to  refresh  your  memory:  ''I  was  informed  by 
each  of  them  that  everything  they  had  was  a  50-50 
proposition." 

Did  anyone  make  that  statement  to  you  at  tlie 
time? 

A.  Well,  1  couldn't  say  which  one  it  was  made 
by,  one  or  the  other.  [120] 

Q.  ^^That  Mrs.  J.  Kammerdiner  worked  in  tlie 
business  connected  with  the  ])atent  rotai'y  jars,  that 
she  kept  the  books,  accounts,  and  took  care  of  cor- 
respondence, and  it  was  from  hi^Y  that  I  obtained 
the  figures  necessary  to  prepare  the  return." 

Is  that  corre(*t? 
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A.     Yes. 

Q.     Did  she  so  state  ?  A.     Yes. 

Q.  '^It  was  upon  their  instructions  that  I  typed 
on  the  return  for  1925  the  following  'Both  Mr.  and 
Mrs.  Kammerdiner  worked  in  the  business  and 
agreement  has  been  made  that  Mrs.  Kammerdiner 
receives  vested  interest  in  one-half  of  the  property 
and  income,  making  hers  separate  property.'  " 

Going  back  to  that  first  return  for  1925,  just  what 
did  either  of  them  say  to  you  in  respect  of  that 
agreement  % 

A.  That  is  a  long  time  ago.  I  couldn't  say  def- 
initely. 

Q.     In  substance,  Mr.  O'Hanlon. 

A.  In  substance  I  think  Mr.  Kammerdiner  him- 
self has  testified  that  they  were  partners  and  every- 
thing was  50-50. 

Q.  Is  that  your  recollection  now  of  what  they 
told  you  at  that  time?  A.     Yes,  it  is. 

Mr.  Mitchell:  We  offer  also  another  protest, 
which  is  not  certified,  but  a  photostatic  copy  signed 
by    J.    Kammerdiner   and   Mrs.    J.    Kammerdiner. 

[121] 

The  Court:     Does  that  relate  to  the  same  year? 

Mr.  Mitchell :  It  relates  to  the  same  year,  your 
Honor,  but  it  is  a  separate  protest. 

Mr.  Bloom:     Same  objection. 

The  Court:  The  objection  is  overruled.  It  may 
be  received  in  evidence. 

The  Clerk:     18. 
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(The  document  referred  to  was  received  in 
evidence    and    marked    '^Defendant's    Exhibit 

No.  18.") 

DEFENDANT'S  EXHIBIT  NO.  18 

Protest  against  decision  of  Treasur}^  Department 
and  additional  information  re  partnership  of 
Mr.  and  Mrs.  J.  Kammerdiner,  with  reference 
to  returns  on  partnership  basis  of  Mr.  and  Mrs. 
J.  Kammerdiner  for  1925-1926. 

Name  and  address  of  taxpayer,  is  Mr.  and  Mrs.  J. 
Kammerdiner,  of  237  S.  Highland  Avenue,  Los 
Angeles,  California,  dba  J.  Kammerdiner. 

The  protest  is  made  against  decision  as  mentioned 
in  letter  dated  Jun  12  1928  from  Treasury  Depart- 
ment, Internal  Revenue  Service,  728  S.  Hill  Street, 
Los  Angeles,  California,  and  more  parti43ularly  de- 
tailed in  summary  attached  to  above  mentioned 
Treasury  Department  letter. 

The  years  involved  are  1925  and  1926  and  the 
amount  of  tax  involved  is  as  shown  in  protests  made 
by  Mr.  and  Mrs.  J.  Kammerdiner  in  their  indi- 
vidual protests  against  the  above  referred  to  deci- 
sion. No  amount  is  mentioned  in  the  partnership. 

Exception  is  taken  to  the  decision  disallowing  a 
partnership  between  Mr.  and  Mrs.  J.  Kammerdiner, 
and  this  is  the  cause  of  the  increase  in  tax.  Charg- 
ing all  the  income  to  Mr.  Kammerdiner  makes  a  big 
increase  in  the  amount  of  tax  payable,  and  it  is  our 
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contention  that  a  partnership  existed  and  a  partner- 
ship return  should  be  allowed  to  stand. 

The  reason  we  object  to  disallowance  of  partner- 
ship basis,  is  due  to  the  fact  that  ever  since  the 
business  of  making  and  selling  the  patent  rotary 
jars  was  started,  both  of  us  have  worked  in  the  busi- 
ness, Mr.  Kammerdiner  doing  most  of  the  outside 
work  and  Mrs.  Kammerdiner  doing  all  the  inside 
work.  Mrs.  Kammerdiner  has  kept  the  books,  and 
accounts,  took  care  of  collecting  backward  accounts, 
and  conferred  with  and  has  been  consulted  in  every 
way  by  Mr.  Kammerdiner.  On  the  partnership  re- 
turn submitted  for  1925,  there  appeared  a  state- 
ment to  this  effect  '^Both  Mr.  and  Mrs.  Kammer- 
diner work  in  the  business  and  agreement  has  been 
made  that  Mrs.  Kammerdiner  receives  vested  inter- 
est in  one  half  of  the  property  and  income,  making 
hers  separate  property."  This  return,  containing 
this  statement,  was  signed  and  sworn  to  before  a 
Notary  Public,  when  the  return  was  prepared.  Pre- 
vious to  the  submission  of  an  Income  Tax  return,  a 
partnership  really  existed  as  either  party  could  sign 
checks  and  all  property  was  considered  belonging  to 
both  parties  equally,  and  an  oral  agreement  was 
made  that  in  view^  of  Mrs.  Kammerdiner  having  al- 
ways been  a  partner  and  actually  doing  her  full 
share  of  the  work  of  the  business,  the  business 
w^ould  be  conducted  on  a  partnership  basis.  When 
partnershij)  return  was  filed  for  Income  Tax  pur- 
poses, it  was  done  because  a  partnership  between 
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husband  and  wife  was  and  is  permitted  in  Califor- 
nia as  per  I.T.  1744,  C.B.  Dec.  1923,  p.  179  quoted  as 
follow^s — ''Returns  of  income  from  partnership  be- 
tween husband  and  wife  in  California.  Under  the 
provisions  of  section  158  of  the  Civil  Code  of  Cali- 
fornia, a  husband  and  wife  may  enter  into  a  part- 
nership in  California  and  if  there  is  an  agreement 
which  shows  that  the  intention  of  the  parties  is  to 
create  a  vested  interest  in  the  partnership  as  her 
separate  property,  such  intention  will  change  the 
character  of  their  property  from  commAmity  to  sepa- 
rate property.  In  such  cases  the  wife  is  entitled  to 
report  as  her  separate  income  all  amounts  earned 
by  her  under  such  agreement."  We  understand 
that  in  the  full  ruling  of  I.T.  1744  the  Income  Tax 
Unit,  quotes  from  the  California  case  of  Perkins  v. 
Sunset  Telephone  and  Telegraph  Company,  103 
Pacific  Reporter  190,  as  follows,  ''It  will  be  seen, 
by  an  examination  of  the  authority  cited  above,  that 
the  utmost  freedom  of  contract  exists  in  California 
between  husband  and  wife,  and  that  the  courts  will 
resort  to  circumstantial  evidence  furnished  by  the 
general  conduct  of  the  spouses  with  re-reference  to 
their  property  in  determining  the  existence  or  non- 
existence of  a  contract  where  the  exact  terms  of  the 
alleged  agreement  has  escaped  the  memory  of  one  or 
both  of  the  parties  to  it."  We  believe  the  law  will 
allow  an  oral  agreement  between  husband  and  wife 
to  stand  and  as  there  was  an  oral  agreement  between 
us  to  the  effect  that  everything  belonged  equally  to 
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each  of  us,  it  was  perfectly  proper  and  correct  for  a 
partnership  return  to  be  sent,  especially  in  view  of 
the  fact  that  Mrs.  Kammerdiner  has  worked  in  the 
business  ever  sin^e  it  was  started  and  assisted  in  the 
management  of  it. 

We  do  not  desire  a  personal  hearing  as  we  cannot 
say  more  than  we  have  said  above. 

Protest  of  Mr.  and  Mrs.  J.  Kammerdiner,  against 
decision  of  Treasury  Department  disallowing 
a  partnership  return. 

(signed)     J.  KAMMERDINER 

MRS.  JAS.  KAMMERDINER 
Subscribed  and  sworn  to  before  me  this  3rd  day 
of  July  1928. 

[Seal]  H.  F.  OVERBECK 

Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 
My  Commission  Expires  May  16,  1932. 

The  above  statement  was  prepared  by  Dan 
O'Hanlon,  of  Pullerton,  California,  at  the  request 
of  Mr.  and  Mrs.  Kammerdiner. 

I  prepared  the  Income  Tax  Return  (Partner- 
ship) of  Mr.  and  Mrs.  Kammerdiner  for  1925  and 
1926,  and  before  doing  so  for  1925  questioned  them 
regarding  their  partnership.  I  was  informed  by 
both  of  them  that  everything  they  had  was  on  a 
fifty  fifty  basis,  that  each  was  permitted  to  sign 
checks  without  signature  of  the  other  party,  that 
Mrs.  Kammerdiner  worked  in  the  business  con- 
nected with  the  patent  Rotary  Jars,  that  she  kept 
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the  books,  accounts  and  took  care  of  ^correspondence, 
and  generally  took  care  of  all  the  inside  work,  and 
it  was  from  Mrs.  Kammerdiner  that  I  obtained  the 
figures  for  the  preparation  of  the  Income  Tax  Re- 
turn. It  was  upon  their  instructions  that  I  typed 
on  the  return  for  1925  the  following  ^'Both  Mr.  and 
Mrs.  Kammerdiner  work  in  the  business  and  agree- 
ment has  been  made  that  Mrs.  Kammerdiner  re- 
ceives vested  interest  in  one  half  of  the  property 
and  income,  making  hers  separate  property." 

I  know  from  questions  asked  Mr.  and  Mrs.  J. 
Kammerdiner,  when  preparing  their  return,  that 
the  statement  hereby  made  by  them  is  true  to  the 
best  of  their  knowledge  and  belief. 

Respectfully  submitted, 
DAN  O'HANLON 

310-311-313  North  Spadra 

Rd. 
Fullerton,  California. 
June  28th  1928. 

Subscribed  and  Sworn  to  before  me  this  28  day 
of  June,  1928. 

C.  M.  BIGGS 
Notary  Public  in  and  for  the  County  of  Orange, 
State  of  California. 
My  Commission  Expires  December  19,  1929. 

[Endorsed] :  Filed  Dec.  29,  1941. 
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Mr.  Mitchell:  I  now  offer  in  evidence  partner- 
ship returns  of  Mr.  and  Mrs.  Kammerdiner  for  the 
year  1925,  1926  and  1928,  certified  copies. 

Mr.  Bloom:     Objected  to  as  incompetent,  irrele- 
vant and  immaterial,  tending  to  neither  prove  or 
disprove  any  issue  in  this  case. 
The  Court:     Overruled. 

The  Clerk:  The  first  one  '25  will  be  Govern- 
ment's Exhibit  19;  for  '26  will  be  20;  and  for  '28 
will  be  21. 

(The  documents  referred  to  were  received  in 
evidence  and  marked  ^'Defendant's  Exhibits 
Nos.  19,  20  and  21.")  [122] 
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Both  Mrs.  and  Mr.  Kammerdiner  work  in  the  business 
and  agreement  has  been  made  that  Mrs.  Kammerdiner 
receives  vested  interest  in  one  half  of  property  and  in- 
come, making  hers  separate  property.  V 

[Endorsed] :  Filed  Dee,  29,  1941. 
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1926  INCOME  TAX  RETUKN  OF  PARTNERSHIP  OF 
MR.  AND  MRS.  J.  KAMMERDINER,  DBA  J. 
KAMMERDINER,  OF  LOS  ANGELES,  CALIFOR- 
NIA. 

Received  for  rentals  of  Rotary  Jars 50,431.41 

Mid-Continent  Royalties  1,312.50 

San  Joaquin  Valley  Royalties. 3,345.00 

Foreign  Sales  63,928.99 

Profit  from  Assemblies  844.53 


119,862.43V 


Cost  of  jars,  cartage,  freight, 
traveling  expenses  (hotels,  etc.) 
entertaining  clients,  and  adver- 
tising    40,249.89 

Salary  and  Commissions,  paid 9,525.00 

Loss  on  Scanlon  jars — 

Cost  and  expense....    916.75 
Royalty  paid  90.00 


1,006.75 
Rent  and  Sale 850.00  156.75      49,931.64V 


69,930.79V 


Auto  Expenses  (Business  auto) 

Gas,  oil,  tires,  repairs 1,155.81 

Depreciation   1,305.00        2,460.81V 


67,469.98V 


House  4861  Clinton  Street  ( 

Rents  received  405.00 

Repairs,    taxes,    etc...273.75 
4%  on  $3500.00— 

Deprecn    140.00 


413.75     Loss  8.75 


67,461.23 
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(Testimony  of  Dan  O'Hanlon.) 

Rental  21/2  acres  Main  Street 132.50 

Taxes  and  repairs 94.21  38.29 


67,499.52V 
Taxes  on  investments — 

25  acre  ranch,  Int.  and  taxes  172.20 

Barnes  City,  V2  ^^cre 15.66 

Taxes  on  Athens  lot 1.86 

Lots  on  Manhatten  Street 316.26 

St.  Andrews  Lot  &  House....  234.51 

Whittier  Boulevard   Lot 164.85          ,905.34V 


66,594.18V 

Half  to  Mr.     J.  Kammerdiner 33,296.59 

Half  to  Mrs.  J.  Kammerdiner 33,296.59 

As  explained  in  last  year's  report,  both  Mrs.  Kammer- 
diner and  Mr.  Kammerdiner  work  in  the  business  and 
agreement  has  been  made  that  Mrs.  Kammerdiner  re- 
ceives vested  interest  in  one  half  of  property  and  income, 
making  hers  separate  property. 

[Endorsed] :  Filed  Dec.  29,  1941. 
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(Testimony  of  Dan  O'Hanlon.) 

Q.  I  hand  you  certified  copy  of  partnership  re- 
turn of  income  for  the  calendar  year  1925,  taxpay- 
ers ^^Mr.  and  Mrs.  J.  Kammerdiner  dba  J.  Kam- 
merdiner/'  and  ask  whether  you  made  that  partner- 
ship return  for  the  year  1925. 

A.    Yes,  I  did. 

Q.     And  who  asked  you  to  make  it  that  year? 

A.  Well,  I  believe  they  came  together  every  time 
they  came. 

Q.  It  is  signed  by  Mrs.  J.  Kammerdiner.  There 
is  ^'Mr.  and  Mrs.  J.  Kammerdiner,  dba  J.  Kammer- 
diner'^ in  typewriting  and  then  below  it  is  signed 
^■^Mrs.  J.  Kammerdiner.'' 

A.  Mrs.  Kammerdiner  always  brought  the  fig- 
ures down. 

Q.     Mrs.  Kammerdiner  you  say?  A.     Yes. 

Q.  Then  defendant's  Exhibit  20,  the  partnershij) 
return  of  income  for  the  calendar  year  of  1926, 
^'Mr.  and  Mrs.  J.  Kammerdiner  dba  J.  Kanmier- 
diner."  Do  you  know  why  you  included  the  income 
from  the  Clinton  Street  property  and  the  Main 
Street  property  as  a  part  of  the  partnership  return 
for  1926 ;  do  you  remember  that  ? 

Mr.  Bloom:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial. 

The  Court:     Overruled.  [123] 

The  Witness:  Well,  all  the  information  on  the 
returns  I  get  from  the  taxpayers  themselves. 

By  Mr.  Mitchell: 

Q.  Was  that  given  to  you  by  Mr.  or  Mrs.  Kam- 
merdiner? A.     Mrs.  Kammerdiner. 
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(Testimony  of  Dan  O'Hanlon.) 

Q.  Now  the  1928  partnership  return,  this  is  de- 
fendant's Exhibit  21,  partnership  return  of  income 
for  the  calendar  year  of  1928,  ''Mr.  and  Mrs.  J. 
Kammerdiner,  dba  J.  Kammerdiner. "  I  will  ask 
you  whether  you  recall  making  out  this  return  for 
the  taxpayers. 

A.     Yes.  That  is  my  signature  here. 

Q.     You  notarized  it?  A.     Yes. 

Q.  That  was  made  out  in  what  year  ?  It  is  dated 
February,  1929. 

A.  Well,  of  course,  all  the  taxes — income  tax 
returns  are  made  out  between  the  1st  of  January 
and  the  15th  of  March. 

Q.    And  they  are  for  the  previous  calendar  year? 

A.     Yes.  [124] 

Q.  Did  they  mention  to  you  their  joint  tenancy 
agreement,  so-called,  of  1928? 

A.  I  couldn't  remember  that.  I  don't  remember 
that. 

Q.     You  don't  recall  that?  A.     No,  sir. 

Mr.  Mitchell :  I  now  offer  in  evidence  a  certified 
copy  of  the  individual  income  tax  return  of  Mr. 
Kammerdiner  for  the  year  1925. 

The  Court :     All  right.  It  will  be  received. 

Mr.  Mitchell:  Also  Mr.  Kammerdiner  for  the 
year  1925.  These  might  be  introduced  as  a  single 
Exhibit. 

The  Court:     All  right. 

Mr.  Mitchell:  And  then  perhaps  they  can  be 
fastened  together.  [125] 
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(  Testimony  of  Dan  O  'Hanlon. ) 

I  offer  a  group  of  individual  income  tax  returns, 
one  for  Mrs.  Kammerdiner  for  the  year  1925;  one 

for 

The  Court:     I  think  you  had  better  make  them 
separate  Exhibits,  it  would  be  easier  to  handle. 

Mr.  Mitchell:  That  one  will  be  marked  defend- 
ant's Exhibit  22. 

The  Clerk :     What  is  the  date  of  it  ? 
Mr.  Mitchell :     The  year  1925. 
The  Clerk :     That  will  be  22. 

(The  document  referred  to  was  received  in 
evidence  and  marked  '^ Defendant's  Exhibit 
No.  22.") 
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- Mr-^  -an(L.jlr.i«jUi;AinnuiT.ai-iiax.,.  Iba  J-.Xanjaiirdiner^LaA  Aagsleja^ .. 

Calif. 


V-!\-  mid  RoTtltir*.     (Trxm  Sctt-Mt  ts) 
Piuu.  fr.ira  Sale  of  Rial  H-^alc,  8tockj,  Bond»,  etc. 
Diridonds  on  Stock  cif  Domestic  Corporations 
TaiaWe  Interest  on  Liberty  Bonds,  etc.    V 
Other  Inoooe  (including  diridc-i 


ToTiL  IXCOUE 

Interest  Paid 

Taxes  raid.    (EipUlaa! 

LosMV  by  F 

Bad  Debta. 

Cuntritmtioi 

•  >'  her  Deductiona  Authorixed  by  law.    (ZipUn  twlow  or 


a,  eU.  aUpklDtaiT<bl>oop«» 


Cliur.(4i...flC   Christ  ■B'(*i9Jxfet...._-_*.._:^.. 


Total  Dcoicnosn  iv  Iteub  11  to  16. 
Nbt  I.vroMC  (Item  10  mtnua  Item  17) 


1  



— 



- 

._.-15lQ*Q0 

-- 

■ 



- 

» 

s  .2.6x674. 8a 

289.4^ 


150.0(1 


COMPUTATION  OF  TAX 


289.41 


k. 5000 -too ''3^. 


19    V:.ro«l  Net  Income  (not  over  $20.00ri)l$.<'.r.T.r:-~''     30.  Net  Income  (Item  18  on  rct.iri.) 

""  'rJi^:.-:\:;Z''':^:!irl':r^"J  2000.00  M"-  ^„:^t';':;;f;'"'-  ,28a,u 

21     lU..nc..    .„  „,  ,9  n..nu.  20, ,  JOOO.OO      '~    ''t^a..:^   (Vtll^,  ' 

^' ■<  l«xul.le  at  Ui'",  (not  over        7nnn    «n  Vl l      ' 

hr,,  M.UUU  of  hem  21)                     iWy.rPO      33.   Perwnal  ^^"•"P'io'^lLonrT    kn 
Crrditfor  Uependentf  I     


26«.6l4>2.5i  41-  Normal  Tax  (IH%  cl  Item  37).. 


24    A 


i.<»ii>l   ta>at>le  at  3*,    (not  0 
il.<-  ■4TUI..1  %Vf*»i  ul  Item  21) 
iiiutint    ta>8l>lF    at    S*"; 
iner  th.UUU  of  llciu  21; 


5000.00 

I         I       ■■ 


2,289 


■.■7 


Normal  Tax  (1>] 
Normal  Tax  (3'^; 
Normal  T#,  (S*:; 


%  of  Item  221 
of  Itrin  Xi)  ... 
of  Ilciu  24  .... 


i-*        2, 


2H    SurUx  on  Item  19 _ 

2Nt.  Tax  on  K.ari>ed  Net  Inrume  (total 

of  llrm.  25.  tf>.  27.  and  2>«) 

(■|T»lil  of  23';  .if  III  in  2H«  (not  over 
2i',.  .1/  It.  n..  .N.  41.  42,  ,„|  43^ 

■trvrr  1.  xw«  .1 i_^ ^ 


iSfi.  Total  of  Items  31,  32,  33,  and  34 
36.   Balance  (Item  30  minus  35) 
37.   Amount  taxable  a 
II  the  Brat  $4,(JUU  1 


Balance  (Item  36  minus  37) 

Amount   taialile   st   3''f    (not   ovr-r 

llie  second  »4,00«  of  Item  Mi, 
Amount    taxable    at    S%    (balance 


1 


1.1 .2te 


tK.OUO  of  Item  36).„.. 


I 

4sOQqI.Q<>^ 

?0,524^82fJJ 

4,000L00  50 


«i  Normal  Tax  {3%  of  Item  39) 

43.  Normal  Tax  (5%  of  Itam  40) 

44.  Surtax  on  Item  18  (sea  InsUuction 
22  as  revined) 

.  Tax  on  Net  Income  (total  of  Itrnu 

41,  42,  43,  anil   H)   .    

Adjustment  for  ('s|iilal  Gain  or  Loss 

(12^%  of  (>>hMua  9,  Schedule  U) 

ToUl  of  or  riilTerrncs  batwaen  Items 

44a  and  4.')  

Lou  Credit  uf  Ji  %  of  Tax  on  Earned 
Net  Incuuie  (Item  29) 

ML  Total  Tax  (Item  46  ■ 


47). 


I'll  la  Taxes  paid  to  1 

ty  or  U.  8.  posspiviion  . 

(Item    48    mil 


iV'^i^illl.^i^-.^^iJ^si.ss. 


:Zk 


«CMDia<;^i«grort>MK,  wmjn.rtc:  »t»rmkm,mw- 


SCHEDULE  C— CAPITAL  NET  GAIN  OR  LOSS  FROM  SALE  OF  ASSETS  HELD  MORE  THAN  TWO  YEARS 

(Scelmrtnjatlonfc) 

1.  Knm  Of  Piorutt 

}  Din 
Acqcno 

*'£S' 

4.  A«om  RmiTts 

•.  DxnccuTioii 

•.rott 

7.  Tills  u  or 
MAaail.iau 

Cunxi.  ItiiwciKm 

(Fntrr  In  (  olumn  ^ 

M:OnTn» 

t. 

1 

S-   . 

s 

8 

8 

.._._         1 

■ 

mil 

•-"•■ 





Bute  how  prppfrty  wm  •»q<ilr»d.. 


■OaOUU»-a)8T  or  repairs    (8c«  iMtrurtlan  IS) 


SCHEDULE  E— TAXES  PAID    (Sec  Instniction  17) 


mJLARS:. 


(RatfT  u  It«<in  IT) 


.1. — *. 

__^  1            j 

SCHEDULE  F-EXPLANATION  OF  LOHCS  BY  FIRE.  STORM.  ETC    (Be«  IixtruotloD  18) 

1    ^.i>»  m  Ttanfm 

«.  »•«.  Aeamca 

t.Ctm 

'M!is\*isr 

«.  DmiruTMH 

T.  I^jmun  tin       t.  nioucitsu  I.ou 
S>i.rA>.l  Vitcs             (Enter  u  Item  Ui) 

' 

$ 

!  . 

s_      .       1 

1 

1          1                               ' 

' 1 1' 

1 [ 

1 

i 

:z::z..i ::...:::: 

1 

L 



1 

::::::r:r:::::i:: 

t:::::i:::::::r:i::::::r; 

Slate  how  property  waa  acquired 

SCHEDULE  C^EXPLANATION  OF  DEDUCTION  FOR  BAD  DEBTS    (See  Inatr^ction  19) 

Ym 

S    .    .. 

$ 

W                                                                                                                                                                                                                                                       1926 

(<»...- -  - - !    1928 

SCHEDULE  H-EXPLANATION  OF  DEDUCTION  FOR  DEPRECUTION 

(See  Iiutruction  20) 

2.  Dm  AOQCIUD 

*.  Aoi  WnM 

4.  PaoiAsu  Liri 

(ttdaifnclUai) 

e.  ViLCi  11  or 

Mim  1.  igi> 

(EidiuKoofLud) 

Aiim-»T  or  DmncunoM  Cm±*av>  On 

7.  PitrkatTtl*      1           8.  TllUl«M 

s      







- 



—^-- 

SCHEDULE  l-NONTAXABLE  OBLIGATIONS,  UBERTY  BONDS.  ETC 

1  OBUGiTKxr  o«  Brtuimu 

1.  Aaooar  Owa» 

V.S^" 

(•)  ObUgBtiona  of  •  8t«to,  Terrttory,  or  aojr  poUUcal  aubdlvWon  theiwrf,  or  the  Dtatrlct  of  ColiuiibJm_ „. 

(*)  Sacorttlaa  ImumI  oader  the  proriatona  oT  the  Federal  Farm  Loan  Act,  or  under  aoeh  Act  aa  amended.       ..  _       _ 

. 

s 

.__.. 

W  liberty  4%  and  4M%  Booda  and  other  ohtl«ationa  of  the  United  fHatea  iaaoed  after  SaptembM^  1,  1917 

AFFIDAVIT 


forUM 

2 


-jT.aiiu   -rt 


^^    Ft.Lruary  .^ 

liotary  fufcllo. 


I  RefulaUooa  iaiuad  under  authority  thereof. 

ii-a   :..:'Ui...i.;--in«£ 


(AaaBaadatfi 


James  A.  Kammer diner  327 

(Testimony  of  Dan  O'Hanlon.) 

Mr.  Mitchell :  Also  the  individual  income  tax  re- 
turn for  the  calendar  year  1925  for  Mr.  Kammer- 
diner,  which  is  signed  '^  J.  Kammerdiner  by  Mrs.  J, 
Kammerdiner. " 

The  Clerk:     That  will  be  23. 

(The  document  referred  to  was  received  in 
evidence  and  marked  ^^Defendant's  Exhibit 
No.  23.")  [126] 


328 


DEFENDAOT'S    EXHIBIT   NO.    23 


■^■■^pa„  INDIVIDUAL  INCOME  TAX  RETURN    °"^ 

'^"^  FOR  NET  INCOMES  OF  MORE  THAN  $5,000  j  r*. 

:^ECAIDU5S  OF  «MOl>a.  IF  OUnUI  F«OM  «  PtOFCMOt  01  BU9NES\  IfCUIDmC  FUMINC    |  '^^ 

?pr  Calend2 


1/ 


vjv-^ 


-^^        FOR  NET  INCOMES  OF  MORE  THAN  $5,000 
nn  iNCMBCtEC 

►r  Calendar  Year  192^^ 


^^.: 


^NT  HMlJfm  AODRCS! 


'"** '"X    ^foraeriy    of 

** \-\\— 


OCCUPATION,  ntOFESSION.  OR  KIND  OF  I 


.L...r-:ner  ' 

Cilntoc  St,    n»   of  257  So.Hig 

0«  Aiigelea,          Caiifrmii.. 
W<ia»i ■"ic«Bir» 

iEss.._Par.ts..rLi.&Jl5l5*r-_«:a£_Bu6ineB 


KM. 4^ 

<rrQ        jTi 

-..ar.5  Vvujff^'.  ^^  ,^7^^ 

^.lu-A   Patbr.t^ 


'~i      ..  ..r»  jou  »  ciHicn  or  rwident     Yaa       2.  If  you  died  »  return  for  I^.'VTii 
-'  of  the  United  HUl«f  r?."..  wh«t  Collector  s  office  wu  It  eeotr 


^rpt;  ^  .  Jk  ^^  ^^-'   ^  3-  !■  th'«  »  j'jint  return 

■  J  ^iV  •"'V*'"  >■'•»'■  "upportlnR  on*  or  mr.rc  pcrBonn 
•r*<l'*<\  rrlattd  |.>y<>u  by  blood,  nurruigi,  or xloptiocT  i 


Rtiktf*  dAt«  of  0urh  < 


1.  ^•Uricr,  Wa^es,  Cummiiwionii,  tic    iiiuui<aa»»Bii> 


7.  How  luaiiv  *|ln>dri<».^r^'>ni  f.itliiT  than  liiiiili«nd  or  wife)  umk-r  IS  years  ol 

aite  or  incape^n  JF  Mlf-«up|«.rt  lir.»iiM!  mcnUlly  or  phvMrally  de<crtive  were    "'i^e  S     » 
rercivinK  thiirvhi.f  support  from  yon  on  the  taut  dav  of  your  taxahle  y«»j»  '  •• 

"income"'^""      ?200^'rr^^rctaFttTC  ta'.r.-'.^jf  rife. — ^f 


2.  Inromr  fni.i  num'ncm  or  ProfoMlon.    ifma 


TttW»- 


Co*!"!!.'  ■■rvn>i'<««    ^ 

JUTi  1ft  19^1 

ftTITWKlHi 


4  8 1 


3.  Intcrwt  on  I'l.iik  Drpoiit-ii,  Corporetion  Rond-i,  etc.  (eieept  interret  upoi 
(a)  Interest  on  Tai-fme  Covrnant  Moiida  Upon  Which  a  Tax  wax  PaM  at  (Source 

4.  Income  from  PartrnTf.!iipH,  Fi<lucianc.<<,  etc.   (stuu  nun*  ui<l  addnw  of  iMrtumliip,  ru- ) 

i4r.,...(iM...4i:.v.iijJ.iLiiAauwr.*lQ!ir,Jll3a  w.^--a;a:__rlicLr 

<?.fil6$..A.9c.?.UCj:....Vr.v.-;itoliie.,.  '.3:i..<iar:ricrL  r .    . .^aa&jrt 

„..».ad.J.,Aaaofij:Aijciur. 

0  Pi^/l..  from  Kale  of  Heal  !>ital<>.  Stm-;.*,  liondii,  etc.     (Traa  bcliMul.  <  ' 

7.  Divitl.-nds  on  Slock    .f  D-inK-^li.-  CorixTnlioni 

8.  Taxable  Inloroat  on  Liberty  Iloudu,  .  tc     (From  !<cbMub  E). „ 

9.  Other  Income  (InrludinK  diviilcn  N  rrivixfl  on  stock  of  foreign  eorporatlona}.    (i-Ute  uiun  or  i  . . 


i£,£7-4.82 

2,Si7.£s 


^es.u 


\Uy 


ToT.\l.    Imomi.    r.    IlEMH    !    TO    I 

Intcrrnt  Paid 

Taxes  Paid.    (Kipkin  ,D><»h«lul»  r)       

Iamimmi  liy  Kire,  Hlorm,  elc.   (F.ii.uin  in  T«»>k  on  rvcr  i 

Had  Dtbt*.     (KipUln  In  Scbetloto  n 

Contributiona.     flirtto  I"  8cli«lute  r 

Other  tVductiona  .\iillinrizi  I  l.s   I.aw.     (Kij>Uiii  Iw 
<<■)  


DEDUCTIONS 


^S. 782. 12 


TiMAL  Ueui'moN 
\kt  iNrnm  (Item 


IN   ItKUN   II    TO   10. 

10  minua  Item  17> 


COMPUTATION  OF  TAX    »-  u..,. 


j^n^iu.u 


i>oo.p(; 


l«    l.ant.  .1  Nrilnronii'  no(uvpr$20,nOII)  S.^.QQO.CO 

lA)    Leu  I'enunal  Kxemptiou  and  Cradit       ~rT~/.     ^. 

for  IK-pcmleuU ijQQiQQ 

21.    Italance  iltrin  If)  niinon  20) % 

Zi    Anioiinl  ta>«l>lc  at  |l<i'r  (not  over 

the  lir.t  Jl.iKHJof  Item  21) 

■-'3    Amount  taxalile  at  3',p   (not  over  ; 

the  •ecund  $4.U(JU  of  Item  21) 

.'4     Amount    taiabie    at    S 

over  »S.UOO  of  lUm  2lj„ 

lb  Normal  Tax  dH^l  of  Item  t- 
M  Normal^  Tfx  (3%  of  Item  23). 
■'7    Normal  tailBr.  of  Item  24).. 


■J4-i>0 


30.  Net  Income  (Item  18  on  returnl 

31.  U«  Dividend.  (Item      -o^     ., 
Ton  return)  ...t20S«41 

32.  Intereat    on    Liberty 
Uouda,  etc.  (Item  8).{ 

SS.  Pwwoal  KxempUon  tcTflO*  OG 

34.  CreditforlJej^ndenujl 

35.  Total  of  Iietni  31,  32,  33,  and  34  .. 

{  36.  Balance  (Item  30  minua  38) 

JDOunt  tatal.le  at  1^%  (not 
the  hnt  t4,(H)0  of  Item  3«j. 


2S732,i2    41    Normal  Tax  HH'i  of  Item  37) 


Normal  Tax  (3%  of  Item  391 12.0  .QO 

2L 


298^.41 


I  4.1    Normal  Tax  (Sf,  of  Item  40 

44.  Surtax  on  Item  IS  ^ace  In.truciu.i, 

22  an  reviarti) 

44a    Tax  on  Net  In.Miie  Uolal  of  Item. 
41.  42,  43,  an.l  44'      

45.  A.ljintment  for  lapiul  tiain  or  l>w» 

iI2'i'";.  of  Column  tf.  Siie^lule  Ui 
4tl     1  oUl  of  i.r  ilillcrv.ice  l>«i«e»ii  Ileiua 


2>.ia 

?:2, 
1981. 


L.r..e.l 


».  4M2 
1  h>  abov.  I 


la62: 


*6.732....7.i 
'  f OOP. 00 

of  he  in  la  "  *   *"""'"* 

4OOO  .  00      iO    Income  an.l  1' 
).  Amount    Uxable    at    8%    iUl,„ce     1  Q-Tr  .    rTT    \i     iuil?T'T'"i 

over  W,000  of  Item  ,1fl°  "«Io7S'--7i  i';;,;,,-"         """ 


abo..  loatru«li.n.  and  Compulation  of  Ta.  ahould  b.  ratalned  with  Ih.  duplicate  coo.  of  J^''^^^  t'^W*"?^  X. 

.  .b.  foo,  of  th.  fc„»  p.^ .,  y^.  „.,i„.,  „,„„  .„j  6,^  ,,,^  ,^  coii.c..riri':.'.:s:,°^';:2:ury:r,«.,  X^^^     ^"^ 


SifiCPULE  A-INCOME  FROM  BUSINESS  OR  PROFESSION     fSe»  IiwrtnirtlonJ) 


I  Tot«l  nvripU  frvMn  buaion*  >'r  ptvAiMoa  i9t«t«  kind  of  biuineKi> 

?  IjiK-r  < 

3  Mat<-nal  ami  >\i|>|<:i.'^ 

<  Mrrrhamliar  U.inl-.i  f,.r  .«j»l.- 

*Hlicr  *'\»*t'*  jtcniixf  N-U'w  or  .mi  !i«<parate  shtt-t 

0.  r\\u  invrnUiry  at  N-cniiim  vf  >.ar  

7-  Total  ^Liurs  '2  t.»  6.  iui-IuMv-v^  * 

S  Lr»  luv.ntorv  at  .-n,!  ..f  y.-ar  


Omica  Bt'niiiBaa  DKormoNa 


f.. 


I       I 


1 1    na.l  rt.  M»  »ri-i,  e  fr -in  MI.-S  , 

■      l.i    lV|.nv  riiioM.  .1-  ,.  ■<-<Mi.r.  aii.l   iW|>U'ti»n    (eiplaiii  I 

ii>lalio|.r.M.l..llli.r.lTat  (m.t.rfpasc) 

It'i    Rf 111.  ni'ai--.  n'  I  ..tluT  i\|>oiiM-«  utrmianl  below  or  | 

17.  T>.TM     I.ims  lOto  16.  inrliwiv.  < 

I    1-i.  T.>T»i.  Oiiu  .-Ti.)\s  iUne9  plm  Lini-  IT 
i    19.  ^'rr  lNr««i»:  il.iiir  1  miniw  I.inf  IS^  (Fn1»r  a«  Mrm  -• 


SCHEDULE  B-  INCOME  FROM  RENTS  AND  ROYALTIES_(^.'^  Ii^nirtionj^ 


SCHEDl'LE  C     PROFIT  FROM  S\LE  OF  REAL  ESTATE.  STOCKS.  BONDS.  ETC.     (9«»  I<i«tnirtion  6' 


I  I 


SCHEDULE  D— CAPITAL  NET  CAIN  OR  LOSS  FROM  SALE  OF  ASSETS  HELD  MORE  THAN  TWO  YEARS     iSn>  In,<tni<-tinn  Aa^ 


1    ._..,..!..„„...         i  PirerruTiox 

;  .      ! 

SCHEDULE  E-INTEREST  ON  LIBERTY  BONDS  AND  OTHER  OBLIGATIONS  OR  SECURITIES     (S«r  Inirtnirtion  ft) 


!  """"iILiI" 


(hi  Securities  i«sup<i  iinclor  Fisteral  Fsnii  1/ nn 
(r     Uticr-v    3>i'-:     B..n.ls  aii.l  ..tti.r    .lliraii. 

.Sept.  I,  1S>17,  ail  1  ..l.|i«ii..n- .  f  p.*^>-i 
(./     Ul>erty  4'^;  a>..1  J'^*";   H..!ul..  Tr.a-.ry  41. 

Tri-aMiry  ;\\ar>  .Sayings  Certiriiatcs 


r    .T  uniirri-urli  .\rt  ».<  ainoii<li^l 
t'f    I'nitod   stales  iibiurti    tH<f<> 

.•f  tfio  I  iiited  .Siali-" 

liumls,  Trvai>ury  Cerliliratrs.  ai 


Liberty  •I'",  anil 
Trea«un-  Ni>te« 


Vi'~i  B.r.,U 


EXPLANATION  OF  DEDUCTION  FOR  LOSSES  BY  FIRE.  STORM.  ETC..  CLAIMED  IN  SCHEDULE  A.  AND  IN  ITEM  IS 


EXPLANATION_OF  DEDf  CTION  FOR  DEPRECIATION  CLAIMED  IN  SCHEDULES  A  AND  • 


•    ! 


SCHEDl'LE  K     EXPLANATION  OF  DEOCCTIONS  CLAIMED  IN  FTEMS  I.  II.  14.  AND  IS 


AFFIDAVIT 

I  fwear    or  affirm^  that  tin.  nturii.  In.l.ilii  «  ilic  ar<'<iii|iaii\iti(  K-lieit'ik-i  ani  <la<einei>t'<    if  anvi.  hax  Iweo  etaiuniol  l.v  me.  an.l.  to  tin-  lir«l  .rf  mv  kHoaln 
ia  s  true  and  q|im]ilctc  re«<trn  laadc  id  j|.«k|  (aith  f.r  the  ta.xa)>le  year  as  sUte'J.  pursuant  ij  Die  Keveoue  Act  of  1W4  .moI  the  lt««uUlioiu  i»uv«l  umkraullKiritT 


^A. 


James  A.  Kammer diner  331 

(Testimony  of  Dan  O'Hanlon.) 

INCOME  TAX  RETURN  FOR  1925  OF  J.  KAMMER- 
DINER,  OF  LOS  ANGELES,  CALIFORNIA 

Statement  showing  income  and  expenses  of  Orange  Grove 
owned  jointly  by  W.  R.  Ritchie,  Wm.  Kammerer,  J. 
Kammerdiner,  and  T.  McCart,  of  Fullerton  and  Los 
Angeles,  Calif. 

Received  from  Packing  House,  after  deducting 

picking,  hauling  and  fumigating  charges $13,495.51 

Received  for  oil  199.62 


13,695.13 


Expenses — 

Taxes    326.00 

Cultivating,  etc 800.00  (9) 

Water  480.00 

Fertilizer  326.56 

Extra  Labor  178.00 

Depreciation   212.00  2,422.56 


$11,271.57 


Depreciation  3%  on  $6750.00  (15  acres  at  450.00  an 
acre)  $11,271.57  divided  equally  between  four,  each  re- 
ceiving $2,817.89V 

[Endorsed] :  Filed  Dee.  29,  1941. 


Mr.   Mitchell:     Then   the   individual   income  tax 
return  of  Mrs.  Kammerdiner  for  the  year  1926. 
The  Clerk:     24. 

(The  document  referred  to  was  received  in 
evidence  and  marked  '* Defendant's  Exhibit 
No.  24.") 


DEFKNDAirr'S    SXniFIT   NO.    24 


n*^ir 


J  --^. 


INDIVIDUAL  INCOME  TAtRETURN 

FOR  NET  INCOMES  OF  MORE  THAN  $5,900 
M  Nn  MTMO,  nctiwra  of  wovnt.  a  doited  nm  1  pmfesskw  m  nsosss.  iNaoDfNC  fauomc 


For  Calendj 

I  na  >*m  With  «■  CMtam  •!  I 


^ 


1926 


PLAINLY  BOjOW) 


J.KA*ii..EhLlNER 


237   SO.HIShLANL   AVENUE 


w^im^,^^^^ 


D»NilWiil>kTWSiMi 


_^^ 


?^fe^^' 


TIOICeftOFESSiON,  OR  KIND  OF  BUSINESS. 


LOS  ANGELES,         LOS   huOlLLb^,      CALIK)P.NIA. 

""{fHiidiai)' (Oooatj) "(MM)' 


..fA.HTiiEh.IA„ft0.iAhY...Jnj....cyoIi..J^ 


>  o(  husband  or  wife  if 
I  aeparste  return  wu  made  and  the 
Collector's  office  where  it  wa*  dent 


YES 

LQ3...A^.!}JBL£S^ 

NO 
ifcR  rJ' .  KAini'fiiNER" 
M  .RbtVJft 


5.  Were  >'>u  married  and  living  with  hui>hand 

or  wife  on  the  laat  day  of  your  taxable  year' 

6.  If  not,  mrv  you  on  the  "        ' 

more  person*  living  In 

7.  If  your  atatui  in  renpect  to  quwt 

during  the  year,  ^atc  date  of  Kuch  change 

8.  How  many  dependent  per^jons  (other  than  husband 
apable  of  nclf-Kippirt  becaiwe  mental' 
:  thei      ■     ■ 


y  of  your  taxable  year? '     YV-S     

last  day  of  your  taxable  year  suppornnflbD*  or  ^ 

1  your  household  who  are  cloocly  relatMVto'you? j 

I  to  quwtionn  .'>  and  6  changed  ;         *  _  ^ 

and  or  wifel^iMlKJIljrvart  of  3,  "W 
Ilv  or  physically  defecTTWilaai^^^^] 
laiit  day  of  vour  tarable  year?^Zl^^^l 


recei\ing  their  chief  support  from  vou  on  tiie 


S 


ns,  etc.    (Sut» 


huabanl. 


<4« 


Income  from  Bmineni  or  Profeaaioi 

Interest  on  Bank  Deposits,  Notes,  Corporation  Bonds,  etc.  (except  iAferer.t  upon  which  a  I 

(a)  Interest  on  Tax-free  Covenant  Bonds  Upon  Which  a  Tax  was  Paid  at  Souree 

Income  from  Partnerships,  Fiduciarx-g,  etc. 

^ J*-IUBuner41ne,r.,   L«»-  Ang-ele^s,-  -C*1U-, 


6.  RenU  and  Royalties.     (Fnn  gdotfok  B) 
0.  Profit  from  Sale  of  Rea!  Estate,  Stocks,  Bonds,  etc     (Tnm  0(*s«1i  O 

7.  Dividends  on  Gtoek  of  Domestic  Corporations 

8.  Taxable  Interest  on  Liberty  Bonds,  etc.     crita  Sckalals  E) 

9.  Other  loeoma  (ineluding  dividaada  reeeived  on  stock  of  lani^  ooipontiooa).     (Ststs 

(o)  .- 

W '^ 

W    _ 

lO,  ToTAt  bicoisz  m  Itsjm  1  to  9_ „ 


.'ft2».7.Tiaft4 


DEDUCTIONS 

11    Interert  Paid 

L    "■    \ 

' 

■■■    1 

13    I.rusn  by  Fire,  fltorm,  etc.     (Zipisio  la  TsbIt  <■  psn  If 

1 

•>■ 

U.   Bad  Debt<.     (Iipi^  in  BchwhUs  D 1 

15.  Contributions,   (iipisia  la  icmdi.  r, Flr.at...Chur.cb.-a.f— CbTlat— Sci«nt-i«-t - 

18.  Other  Deduction*  Authorixad  by  Law.     (bpWa  ImIsw  «  •  aprnt*  *■() 

~ aoowcx^ 

t-_20a>Q0.. 

(«)  

, 

* 

1 

17.            ■  Total  DsBvcnoaa  or  Itbm  11  TO  IC 

U.                Vrt  Neon  (Item  10  minus  Item  17) „ 

«20,0d|).!$,ft§filJciJ 


.CXMMPUTATION  OF  TAX  iM—\ 


^A 


21  Balance  ritem  19  minus  20) '| 

22  Amount  Uxat>le  at  1  H%  (not  over  the  I 

first  M.WJO  of  Item  21)  '5 

23.  Amount  Uialile  at  3%  (nw 
^  .  "Bood  M.ltOO  of  Item  21; 
M-  Aaooat  taxat>le  at  6% 

•8,000  of  Item  20._ 

K    Normal  Tax  (IH%  of  Item  H)_ 

28.   Normal  Tax  (3%  of  Ittan  28) 

27    Normal  Tax  (6%  of  Item  M) 


Ct«dtt  0*  28%  of  I 

M%  of  Itema  M,  42,  43.  and  44) 


34.  Personal  Ilzemptlon. 

3fi.  CredltforDepeodeoU 

30.  Total  nf  Items  33,  33,  84,  and  38. 

XT.  BaUaM'(!tein3I 


31.  Net  Income  atem  18  above) (5jZ^22.s  Bil 

32.  Leas  Dividends  (Item  I 
7  above) '' 

33.  Interest   on    liberty 
BoDd», etc.  (Item  8j 


i5fiaJ75 

176oJoO 


.eiieJ 


39.  Balance  (Tten  37  miniM  38) 


•M)---- kl4M^ 

%  (not  over  I  ^ 

sm  37) 4QQQ^» 

4ooo.|do 


~|  41.  Amnunl   taxable  at   8%   (biJaiioe    oaAfiit    Ug 
fli.f over  K'.fXK)  of  Item  37) |r*;y.y.9.r.Py- 


Normal  Tax  (1^^  <rf  Item  38)_ 
Normal  Tax  (J%  of  Item  40) 


yg-:« 


Normal  Tax  (6%  of  Item  4I> ;  ,172,74^ 

Surtax   on   Item   18   (see   lustruc-     ._.     _T 

tion  2I)._ LlflLa.65.. 

Tax  on  Nat  Income  (total  of  Item*  T 

42,  43,  #4,  and  i»)^— _-^ i^654.4].. 

--2AeM^ 


Balano*  atei^  «  mlnu.  47) 2lfC12.ia 

Adj..  <mrntr.rr.i,,lt»lf;»lnorI>».-  f  ^  ^ 

'ereoce  be-  i 
tweeu  Items  4S  and  49) 

Loss  Ineooia  Tax  Paid  at  Sooree 
Income  and  ProflU  Taxaa  paid 

forelgii  aonntry  or  U.  8 
BalaDce   of   Tu   (Itan 

Items  Slaod  82) 


I.  ToiM^lWMipti  fram  I 


gOjEOmE  A— INC8mE  rHOM   ■USIWtSSjOR_ 

(■Uta  kind  of  I 


S.  MktvUl  aod  I 

4.  Mafchuidiaa  boaght  for  Mia 

5.  Othar  ooata  (itemiM  below  or  on  mpanta  ihMt)- 
e.  PIm  Inrentory  at  Uiglnnlng  of  year 

7.  ToTiL  (Line*  2  to  «,  IndujdTe) 

8.  Lea  ianaUyij  at  end  of  yeer 

lar  Cost  or  Qoooa  Sold  (Uoe  7  mlnua  line  8). 


OraxB  Bcainue  DBorcnoics 


It.  iDterert  on  biuineii  IndabtodncM  to  othen! 

12.  Taxe*  on  biuinem  and  buainea*  property 

IS.  Loeeee  by  fire,  •torm.  etc.  (explain  In  labia  prorktod 
therefor  at  foot  of  pa^) _ 

14.  Bad  debt*  ariiinc  from  lalea^ 


16.  Depreriatiun,  oTiaoleeoence,  and  depletion  (ezpiain 
in  table  provided  therefor  at  foot  of  pafe)..  

16.  Bent,  repairs,  and  other  expenaea  (itemise  below  or 
on  aeparate  abeet) 


Total  (tinea  10  to  16,  IncIuaiTc) '» 

18.  Total  DsDucnoNi  (Line  0  plua  Line  17) 

1».  NrrPaorrr  (Line  Imlnue  Line  1^  (Enter  aa  Item  2)..— 


SCHEOULB  B-INOOME  FKOM  REirrS  AND  ROYALTIES    (8«e  Inatruction  B) 

!.»»<»  P«.r..»                         1          \i^^ 

lOoat 

^uJS"l."^V 

'<£^^ 

a  RvAna             '-  '>™—  Cxmna  1       (.  Nn  Paom 
a  lunna                 (lumia«l»tow)      |      (totarv  Itanl) 

^ 

t 

1          _ 

I 

1     .            1     '. 

I 

1 

1            1 



[■ 

! 1 

Explaoation  of  deduetkHM 
claimed  In  Column  7 

' 

SCHEDULE  C-PROFIT  FROM  SALE  OF  REAL  ESTATE.  STOCKS.  BONDS.  ETC.    (See  Inatnrtlon  «) 

1.  KDnoa  PKimrT 

1  Din  AcgcuBS 

4.  Daraacunoa 

ALLowisLi  8u<ca 

Acat'tHTlOX 

iron            1      •■VAicaiioa      1       T.  Bcwiaacan      1       t.  NaiPwcm 
•.Coat             1        MAaal.mi        |       Hfraovanaan       |      (EnUraali.o.«) 

■     . 

,_  ._„ _. 

f 

...__ 1 '... 

■ 

■ 

I 



_ 



I  aequired . 


SCHEDULE  D— CAPITAL  NET  GAIN  OR  LOSS  FROM  SALE  OF  ASSETS  HELD  MORE  THAN  TWO  YEARS    (See  Inatructlon^6a) 

a.  Staaaavaat 
iHraovaMBifia,  awd 
Ctmit  ntpwnoaa 


It:  l>tt  Ytv    M:  Dt  n 


Allow AaLi  F'»ca 


waa  acquired.. 


1^ 


SCHEDULE  E— INTEREST  ON  LIBERTY  BONDS  AND  OTHER  OBLIGATIONS  OR  SECURITIES     (See  Inatruction  8) 


i  Iirra«i«  R«c»iTn> 

t.  Aaooirr  Ovno 

4.  PamariL 

Ahockt 
Bxaiirt  raoM 

TAXlTlOa 

■xaamoai 

«»  1   xioliV^"l^'im 

oaAoaoaB 

!       ,°E'n£,'L"KX 

(a)  Obligationa  of  a  SUte,  Territory,  or  political  aubdivlaion  thereof,  or  the  Diatrict 
oJrColumbU 

% 

f 

All 

AU.. 

AU 

Z  X  X  Z  X  z 
X  X  Z   Z  Z  X 

XX    ZZSZZX 

(c)   Liberty  3H%  Honda  and  other  obligation,  of  fnited  Statea  iaaued  on  or  before 
September  1,  1917,  and  oblisatioiis  of  poasesaiona  of  the  United  Statea 

^*  '"'^S^^Sj.Vl^'Zl^tJ.'^rTr^r^]  'ai'vli^fie^SS^iJ"!"^- 

(a)  Treaaury  Notea „ 

$ 



.__. 

None 

to  Intereat  to  July  2,  1926,  on  not  exceeding  $50,000  of  Liberty  4  %  and  4>i  %  Honda 
owned  in  exoeaa  of  M,000  of  the  obligations  enumer«tj>d  nn  I.lni.  (rf) 

Taxable  Intereat  (total  of  Lines  id)  and  («),  Column  1                       1 
6,  min.ia  Line  If).  Column  2)   !$ I_ 

SCHEDULE  F— EXPLANATION  OF  DEDUCTIONS  CLAIMED  IN  ITEMS  I,  12,  14,  AND  IS 


EXPLANATION  OF  DEDUCTION  FOR  DEPRECUTION  CLAIMED  IN  SCHEDULES  A  AND  B                                                   ^ 

Han  sIMa  msUrtolorwUlcli  a 

1.  Da»  Acgciaao 

>.  Aoa  Waaa 

AoaciaaD 

4.  PaoaiaLa  lira 

KCoat 

VaISVV.,"/ 

AaoviiT  or  Dareacunoa  CauoxD  Oif 

(UboIU 

T.  rr»isB>T«f* 

..Th.^1 

1 

t 

• !._..,_        J.._.. 

■ 

1            r 





1               1 

L_ 

BY  FIRE.  STORM.  ETC..  CLAIMED  IN  SCHEDULE  A,  AND  IN   ITEM  IS 


lAlTAOa  VALCa 


IS'^^J"^  *"*"*''>  **>»*  *^*»  retan,  (njKSIdfng  tka  Mnrnptnying  aehadolea  Mul  atetemenU  Vvtf)i  km  bacn  axaaloed  by  me.  and,  to  the  baat  of  mrkaamUim  mti  balM 
I  true  and  complete  return  made  in  good  (aitb  for  the  taxable  year  aa  aUted,  purauaot  to  the  Rtveoue  Act  of  1926  and  the  Ilegulatlona  iaaued  under  authority  thereof. 


Sworn  to  and  aubacribed  before  ma  thia       U     day  of 


—«wil47niiiin«»th)  •     rRH 


_      \        [Endorsed] :  Piled  Dec.  29,  1941. 


James  A,  Kammer diner  335 

(Testimony  of  Dan  O'Hanlon.) 

Mr.   Mitchell:     Then  the  individual  income  tax 
return  of  Mr.  Kammerdiner  for  the  year  1926. 
The  Clerk:     25. 

(The  document  referred  to  was  received  in 
evidence  and  marked  ^^Defendant's  Exhibit 
No.  25.") 


DEPENDANT'S    EXHIBIT   NO.    25 


"\ 


INDIVIDUAL  INCOME  TAX  RETURN 

FOX  NET  INCOMES  OF  MORE  THAN  fMM 


or  Calendar  Year  1926 


Mr,   J.   I—rerdlnT 


897  S«.llithlan«  kf 


'<0?0!i;> 


^^^ ^•^-^:^^..-f^i^rni,^^. 


OCCUPATION.  PROFESSION.  Oil  KIND  OT  mat«a&^*1f!?9r...^..JI!!f^}'7..i*rP^ 
tMOMd 


1    A 


of  thi-  I  nitf.1  SutwT  

I    ir  you  filed  a  ntiim  for  1025, 

Ui  «li>t  Collcrtor'i  oOioe  w 
3.  Is  lhi.«  >  )nint  rrtum 

of  liusliand  and  wife?     


LOS  Al 


S.  Were  you  marned  and  Uv1d|  with  hiMbaod 

or  wilo  on  the  last  day  of  your  taiabli 
t.  If  not,  wero  you  on  the  lant  day  of  your 


or  rifo  on  the  last  day  of  your  taiabls  jtmrT 
the  lant  day  of  your  taxabi) 
more  pemooa  llvinf  in  your  hoaiehold 


»r41n«r 


dunng  the  y««r,  utati-  dale  of  mich  cha 
8.  How  many  dependent  oerMna  (othir  than  husbaod  or  wtfe)  under  IS  yean  i 
age  or  Incapable  of  seUniupport  bccauw  mentaUy  or  physieaUy  dafeatlve 
reoeivlog  their  chief  lupport  from  vor        -'     '     -    ■        - 


aCHEDULE  »— IWCOM«  FKOM  KjPfTS  AND  ROYALTIES    (8e«  iMtWMttoa  ») 

4.  Tom  I 


,.!._.„., 


ExpliMtioii 


SCHEDULE  C-niOFIT  FHOM  SALE  Of  REAL  ESTATE.  STOCKS.  ■OMPa.  ETC     (9»e  In«tniei<on  «) 


(.  Vumuor 


(iDUrvInat) 


SCHEDULE  E— INTEREST  ON  UBERTY  BONDS  AND  OTHER  OBLIGATIONS  OR  SECimiTIES     (See  Instruction  8) 


(a)  OblintioiM  oT  •  State,  Territory,  or  political  tubdiviiiao  theraof,  or  the  Dl«trlct 


Srcuritin  imued  under  Federal  Farm  Loan  Act,  or  under  nich  Art  i 

Liberty  3Wi%  Bondu  and  oIIht  ohligationii  of  I'niled  HtatM  iaaued  on  or  before 

Heptember  I,  1917,  and  oblimtionn  of  jxMwaiiiona  of  the  I'nited  State* 

Liberty  4%  and  4^%  Bonds.  Treasury  3^%.  *%,  "nd  *H'"c  Bonds,  Treasury 

Certificate*  ol  Indebtedoeas,  and  Treasury  (War)  Savings  Certificates 


I  U>  July  2,  1026,  on  not  rirerilinR  $50,000  nf  Liberty  4  %  and  4  W  %  Bond* 
ad  in-exee«s  of  »3,000  of  the  obligations  enumerated  on  Line  W)  \% 


X  Z  I  X  z  z    z 
Z  Z  Z   Z   Z   Z    X 

z  z  z  z  z  z  z 


•8,000 

_  __        None [ 

TaxablTTDterest  (toUl  ofUnea  (<f)~anJ(«r 


X    X  X   X  z  z 
X    X  X  X  z  z 

Z     Z    Z    Z    Z    X 

$ — 


Line  (/),  Column  2) 


."^t 


SCHEDULE  F— EXPLANATION  OF  DEDUCTIONS  CLAIMED  IN  ITEMS  I.  U,  14.  AND  II 


EXPLANATION  OF  DEDUCTION  FOR  DEPRECUTION  CLAIMED  IN  SCHEDULES  A  AND  B 

m*mmm,'iSZS£S:SLmm,.^>     \  ^  »*"  ^'^" 

^*^ts?' 

4.  rwxssL*  Un 

•.Ceet 

VAS-t.'r.f; 

AMotmt  OS  Dsrsscuno.  Ciasosd  Or. 

7.  PitTlsQsnsn     I         •.Tblsxsi 

, 

— — f- " 

^ 

1                           1 

1 _ 1 

.._ 1 1 1 1 „. 

EXPLANATION  OF  DEDUCTION  FOR  LOSSES  BY  RRE.  STORM.  ETC..  CLAIMED  IN  SCHEDULE  A.  AND  IN  ITEM  U 


APFIDAVTT 

I  "ear  (or  afUnn)  that  this  return,  including  the  accompanying  schedules  and  statements  fif  any),  has  been  etamined  by  roe,  and,  to  the  best  of  my  knowledge  and  belW, 
,  true  and  complete  return  made  iu  good  faith  for  the  taiable  year  as  sUted,  pursuant  to  the  Revenue  Act  of  1926  and  the  ReguUllons  Issued  under  authority  thereof. 


I  subsMibcd  before  me  this  .  If day  of 


rviura  M  nwdt  l>7  agMt,  tiM  rtMuo  tbcicf^  luuit  Ub  fUUd  uo  Uui  Loa)  i^^^^  f 


/^- 


James  A.  Kammerdiner  339 

(Testimony  of  Dan  O'Hanlon.) 

STATEMENT  SHOWING  INCOME  AND  EXPENSES 
OP  ORANGE  GROVE,  OWNED  JOINTLY  BY  W. 
R.  RITCHIE  ESTATE,  WM.  KAMMRER,  J.  KAM- 
MERDINER AND  T.  McCART. 

Received  from  Packing  House,  after  deducting 

packing  house  charges,  picking,  hauling,  etc 17,247.34 

From  oil 173.30 


17,420.65 


E.  E.  Ross,  for  cultivating 900.00 

Fumigating  498.50 

Water  486.00 

Taxes    434.36 

Fertilizer  522.43 

Repairs  to  pipeline,  etc 123.68 

Pruning  and  extra  labor 212.35 

Depreciation   212.00            3,389.32 


14,031.33 


Depreciation  3%  on  6750.00  (11  ac  oranges) 
$14,031.33  divided  equally  between  four,  each  receiving 
$3,507.83. 

[Endorsed] :  Piled  Dec.  29,  1941. 


Mr.  Mitchell:     The    individual     return    of    Mr. 
Kammerdiner  for  the  year  1928. 
The  Clerk:     26. 

(The  document  referred  to  was  received  in 
evidence  and  marked  ^'Defendant's  Exhibit 
No.  26.'') 


DKFEKDANT'S  EXHIBIT  HO.    26 


^s=^- 1 INDfVlDuki Afc(h>^tAX RETURN 


EARNED  INCOME  CREDIT 

10.    E^Ticl  S...  I.-.CM,,...    ,.„tu».rS.iii.iM.    s?4^i$»tt31 


rur  U^..a..U  .«.  I.„„url«,«  ^,    _Ltl;j^w  J         7  .bore, ,.  $..L^.J3.  -   ^.   x^^  x«  (3%  of  Item  40). | liC..  D0_ 


Wanrr  Item  19  minu,  luni  20,  ..  .  $1',.7  J.i 
JI....11.I  i«\jil,;r  at  P,';  .outov.rlbi-  — T^," 
fir.t  M.iuiuf  lum  ■i\, I    t,  -J 

:-julU.iW)utllnu2l<  4»yJ 


•t  5' 
M.UUO  o(  lufu  ill 

Normal  Tu    I'.,';  uf  Item  22) 

Nurmal  Tu   3';  ..Mum  23,  .. 


I  over 


'  «4  Cr«litforDe|>en<koU.L..4v.£.j.C.Q.i 
!w  Pcrwnal  E.fmption.J  J-.TjS.'.-ly!?  i 
'■*l    T..U1  or  llem.  32.  33,  34,  and  31 


44.  Norma]  Tar  (i' 


^.loj.J 


46.  Tax  ou  .N.'t 

42.  43.  44 

47.  AdjuKtmriit 


,  of  it*m  41) 1. 3T^:^»pl 

IS    (>ee   luatruc-  i     Qr-rr.,    L- 


r  >r  Capital  Cain  or  Loaa 


-  ,  -1     -  «  *».  .\inount  taiali 
•ii-V  I .»  W  the  &nt  »4.( 


?Oo;.30*^-^"^, 


T         I  4U.   Le«    frwlit    of 
"^  *  "'  *  tarned  .Vc-t  I 


^    NormalTa,    V:o,It,„24, ^-^^O    BaUnce  .,„„  37  mi..,„lu„  3„        ,?^v-;.34  «■  Total  Ta,  , Item  48  „a.u.  Item  4»,;.p^fg 

n    Tai  ..r,  f.«r:.,  I  Nrt  It,r.*nr  1  total  of   i— ^< '"    Am..ut,t  UiaKIr  at  S*";    (not  over         '     nj   I. 'J*'     l-n- Inroro*  Tai  Pai.)  at  S.Mirre !.... 

lUm.  2.   J-.   27  at,.|  2s  J        y^J-'X  tl.r  m«oi«1  W.OUO  of  Item  37;  *  '    '' ^  S2.  Incwnf  and  Prr>fitji  Tai.-i  ii.i.H»^  | 

!L!l^:ii^:.;^';7.iUl4r.-^jia4  -  -r^v--  ii^V"^  v:4...J.iJ  -  'S"  JS2r  ^"^■'fc—? 


.      i.*"™'.  '*  •"I'm;  that  thb  mum,  ibt\yMim  tl.r 
k  •  ttu*  aiul  oAiiMa  rvtiin  awde  la  (ood  faith  lor  I 


ArFIOAVIT 

paayloc  •rlir.luin  aod  (lat^'mrolj  'if  aor 
tha  taxable  year  aa  .Ut«d,  (lurauaiit  to  lUc  Revii 


)|«,.«K^  iHl^So 


a*  tMTo  riamliMtd  by  Bv.  aod  to  tba  bait  of  mv  kno«|pd«r  and  belkf.' 
Act  of  l»2Si,  and  Uio  tU-culatiooa  iasuui  uiidvr  authority  thcnxrf. 


«•!     ■  W'"^. 


99m 


vnpijiv    " 


.^' 


|.     t.  Other  totm  (lUal 
•.  Plu*  Innntary  at 


r  «r  on  Mpusla  ik««. 


T.                  ToTAi.  (Ubm  3  to  ^  tlMllWl««). 
«.  Uh  iDTWitory  rtand  oI  y«« 


K>|irilO»MMOW.(fc»hti>yU»>g^_ 


■Ubnr,"  i«pM«ad  oa  Um  t 
(Do  Dot  dBduet  oumprr.Mtinn  for  fourowaatrrtew)- 

IL  lotanat  00  batkamt  lodrtrtMlneai  to  othcm  .  _ _ 


•.  Mbt  Coot  or  Oooca  Sou.  (Uo*  7  alaiM  Liaa  •)_ 


14.  Bad  dabUarUnf  (romMka  oraarricca. 


a,  and  drptetioa   (aiqtiaiii 


IT.  Total  (Uoea  10  to  16,  InelualTc) •. 

18.  Total  DBOCcnoiia  (liaa  9  pliu  Una  17; 

IB.  Nt  rmortw  (Uou  I  »lniia  Una  l«)  fEiitar  aa  »»  »)  . 


>    I    BspUnation  at  deduetloi 
;i  I    ^Imiii  OD  Uaaa  5  ud  : 


warn  Am  royalties    (Saa  Inatmetton  D 


"W—-^ 


4.  Tun  M  or 
MAaai  I,  IM« 


EipUnaUoB  of  dadtu 
alaLaadlnCelumiiT 


8CHIDOLE  C-«lOnT  ™0M  SALE  OF  HEAL  ESTATE.  STOCKS.  BONOS.  El 

C     (Sea  Inatnictioa  Oi 

L  Hmotl 

•™                   Up.--«— 

jpi.     1               .v....                         MUOi  1.  WU         1        Ul»«u>«..- 

% 

'. 

'f     1 

'    1. 

%' 

1 

■  i 

i 

.:        i 

c — d 

CI ■ 

iraa  Acquired.. 


SCHEDULE  D— CAPITAL  NET  CAIN  OR  LOSS  FROM  SALE  OF  ASSETS  HELD  MORE  THAN  TWO  YEARS     (.•*ee  Inmruri.. 


'=^"- 

t  Km  or  PioTOTT 

.tCfllUlEl) 

Sou." 

4 

..J.,H." 

^ 

AU-.....LI  .- 

« 

4CO..              ,       '--", 

•:;: 

Mt.  Dtt  Vm 

Jf*l>.f  JVf 

t 

..    ..» 

r 

- 



:....: _:; 

„„„ _.j       

Stata  bow  property 


ON  LIBERTY  BONDS  AND  OTHER  OBLIGATIONSOR  SECURITIES      >• 

•  M  AOTcao  '•  "»"'  O"'^     I    EltKPT  ». 


(a)  Obli|»tion»ofa8Ute,  Territory, orpolitioaJrabdiTtaion thereof, ortheDUtrictoT  | 
Culumbia. - _ 1 

(6)  Securitio  bwued  under  Fedfral  Farm  Ix»n  Xvi.  or  under  purh  Act  as  Amenried    .. 

(e)  Liberty  3H%  B<ind8  and  other  obligations  irl  loited  .-^lates  i«ue<<  00  or  berure  | 
Sep'u-mher  I,  1917,  and  obligations  of  p.«s<'^.si.)n!i..f  the  I'nited  H' \ta _ ■ 

id)  U»>ertv4'',and4^<^  Bond..  Trea.Miry3?i':i.3»4%.<%. and  4<i%B.jn.!s,  Treas- 
ury Certificates  of  Indebtedneaa,  and  Trt-asury  Savin(?a  Certificatea J 


n r 


X  s  X  >  X  X 


Tn-wurr  Notea 


SCHEDULE  F— EXPLANATION  OF  DEDUCTIONS  CLAIMED  IN  ITEMS  I.  12,  14,  IS.  ,\ND  !6 


EXPLANATION  OF  DEDUCTiqN_FORJ>EPRECIATION  CLAIM  ED  IN  SCHEDULES  A  AND  n 

I.  Aox  Waia  «■  FsoAASUi  Lm     | 


I I 


EXPLANATION  OF  DEDUCTION  FOR  LOSSES  BY  FIRE,  STORM.  ETC  CLAIMED  IN  SCHEDULE  A.  AND  IN  1 1 


1  EnDoarMipuTT 

.r,«.A«™„ 

.c^ 

V.:i;v:.;'/      :..■:".-: 

•...„ 

1 

'    1 

[Endorsed]:  Filed  Dec.  29,  1941. 


James  A,  Kammerdiner  341 

(Testimony  of  Dan  O'Hanlon.) 

Mr.   Mitchell:     Then  the  individual  income  tax 
return  of  Mrs.  Kammerdiner  for  the  year  1928. 
The  Clerk:     27. 

(The  document  referred  to  was  received  in 
evidence  and  marked  ''Defendant's  Exhibit 
No.  27.") 


?/ 


DEFE!TDANT«S   EXHIBIT   NO^  27       . 


INDIVIDUAL  INCOME  TAX  RETURN 

FOR  NO  INCOMES  FROM  SMJ^RIES  OR  WAGE  OF  MORE  THAN  $SJ«  i  S. 

1^  mCOMES.  IECAIDUS5  Of  AMOUNT.  FIOM  W5INESS.  PBOfESSION.  lENTS,  01  SALE  OF  ftOTErn  j 

For  Calendar  Year    1928 


D>  Nrt  Wtito  b  - 


^   J    ^^ 


^  2j|  li.iitghlBhiVJ; 


.•311S.ST 


/ 


Lae   «.nfc-.low,  California. 


Par--t.-r    Ir  ..ot-r:, 


^i^^ 


r:-— " 


1.  Are  7*u  «  ritiieo  nr  rmidciit 

of  thr  United  8LaI«7    

2.  1/  you  filod  m  reluni  Cor  IW7,  -  - 1-         ,  . 

u,  mtiMt  Collector*  office  wu  it  lentT ii:i5__'rttt 

3.  U  thu  »  ioi 
b<  hunbuid  uul  «if«? 


lafi^ 


6.  Were  you  m*mcd  and  liviiiK  wUU  haj>t.ftnd 

or  wife  oa  tlie  last  <i»jr  of  your  taiaole  yewf 

r>.  1  4  /-    S.  1/  not,  were  you  on  the  lut  day  of  your  toxAble  yemr  auppurtii 
><aj.  --^  •  more  pervona  living  in  your  bou<ehol4  who  are  cliiwly  relate 

~    "'  "In  respect  to  queations  5  and  6  chain 

iurins  the  ye«r,  (tate  date  ami  nature  of  change 


Tee 


of  husband  and  «nf»? _ k?-i during  the  ye*r  atate  date  ami  nature  of  change itj^.: __ 

4    Slate  nante  at  hwbao'l  «•  wife  if             ,■     '     /le-  •      »-^  In^T     1 0           '•  ^°*  ""^"^  dependent  nereoni  (other  than  husband  or  wifej  under  18 }ftan  <A  7_1 

a  «T»r»l«  feturu  *a«  made  and  tbe"'^  '  "  '  "YT"  '  12.i. £.  ^  e  S  *•"?'■  ,''"=«P*^'«  °'^''-*"PP?'?  *««•"«  mentally  or  phy.ic»lly  defective  wer»^^.^ ^ 

{■oU«tor«  oflice  where  it  wa«  lent ^~.~...^.t....ts.°.'- reeeiving  iheir  chief  (upport  from  you  on  the  laat  day  of  your  Uxable  T**'' ^n^g 


3.  J^teteat  on  Bank  Depoa:u.  Nutea.  Corporation  Boads,  etc.  (except  intereat  upon  which  a  tax  was  paid  at  ■oaree) 

/  /(a)  Intef««t  on  Tax-free  Covenant  BoiuL^  pon  Which  s  Tax  was  Paid  at  Source 

l<    ».^-._w._.      ,. ..        Jjl.4fe.-=^.?XiiGfeI.*...ii§--.^.ii£_^.li,b_^^^^^  

-do-       .iarcft-  Ir-CiO-e   .    .    -i  It  .S^p.oQ      ' 


PartDerahipa.     (Sou  au»  • 


ReaU  and  Royaltiea.     (tna  SdiMiiila  B) 

Proet  from  Sale  of  Real  Eitate,  Stoclu.  Booda,  etc. 

Diridrodi  oa  Stock  iJ  TVmMatto  CavanOiaaa 

Tauble  loteieat  on  Liberty  Bonda,  etc.     (Fma  sdw 
Other  Income  (iueludtoG  dividend*  received  < 


(rnn  titeiliiii  C) . 


i i" 


I  itock  cf  fureifp  oorpormtiona).     (Suu  ■ 


1^ 


..^J 


Total  Incomc  m  Itkiu  1  to  9. 


JO. 

11.  loureft  Paid 

12.  Taxes  Paid.     (CivWa  la  Stavluls  t> 

13.  Loaaea  by  Fire.  Storm,  eK.     (IipliiD  la  Tank  sa  vs'  ■) 

14.  Bad  DcbU.     Oiptrta  to  »e*a*«l.  D 

(i.  ContribuUons.  (Eiptoto  to  tebadiil.  D 5.MJ^.i.%.jt.»feI 
S.  Other  Deduetious  Authorized  by  Law.  (Eiplato  u  Sctadak  r> 
17.                ToTii,  D«i>DC-no.xs  i.n  Itxus  11  to  16_ 


8^ 


- f 


:y..i.A^.U!i.<i...Mi,AxaL... 


!0C 


zzi 


40^.60 


CO 


__N  btJ  ^  row  tj\  I 
EARNED  INCOME  CREDIT 


19.  tam«<l  .Net  Income  (not  over  830.000, 

30.  Lew  Penuiial  l^empUoo  and  Credit 

for  DcpeuleoU  (see  lostruetiuo  2U;. 

?l.   BaJani^  litem  19  iniuua  Item  30) 

22.  Amount  taiaijle  at  1>^%  (ti 

fir.t  M.OOO  ./  Item  21j 

23.  Amount  taxat>le  at  3%  (not  over 

«c.jnd  UfyOO  of  Item  21) 

24.  Amount  Uxat>le  at  f 

|8,(J00  of  Item  21) 


ITax(l,4':iorit«m22) 

M.  Normal  Tax  (3':i  of  Item  23) 

lTax(8%of  Il«m24)._. 


HurUi  on  Item  19  r>«e  loatruefloa  2t^. 

Tai  on  Earned  .Net  Ineooe  (lotaJ  al  P 

It«n»  25,  28,  27,  and  2»»)    _,^,'  .« 

Cre.Jit  of  24'-^  ./  Item  29  (SST  o^  ' 


loeooM  (Item  18  abpva) 
loteteat  on    Libert 


J«.g4l.2Q8....iQ 


COMPUTATION  OF  TAX  OmI 


'  jQO.' 


en    Libertv 
Boiids.etc.(ll«n  8).L 

34.  CreditforDepeiid«nta.LifOO.  00 

35.  Penonal  Exempt lon..l.^.7.59iQQ 


Total  of  Item*  32,  33,  34,  andSf 

Balance  (Item  31  mlaus  Item  36)  .. 

Amount  taxable  at  lHf%  (not  over 

the  flrrt  »4.000  of  Item  37; 


.6fi. 


43.  Normal  Tax  (1M%  of  It<a  *8). 

43.  Nocmal  Tax  (3%  of  Item  40). 

44.  Normal  Tax  (ST.  of  Item  ^T)..J:-^. })~1'^\t 


2750. 
4000,,  00. 


\  i&.  Surtax 


(aae  loatruc- 


0|   47.  Adjustment  for  Capital  Cain  or  Loas  < 

^^_^^^^^_^_^  dJUi'^;  <j/ Column  P.  Schedi»leD)-t. '... 

Credit    of    25  "^i    of    Tax    on 
bar,ied  Net  Income  Utem  aQ)_. 


'otar^   Puc;,io. 

(TUi) 

jl       [Endoraed] :  Filed  Dec  29^|fftlL  .  "^ 


James  A,  Kammer'diner  343 

(Testimony  of  Dan  O'Hanlon.) 

Mr.   Mitchell:     Then  the  individual  income  tax 
return  of  Mr.  Kammerdiner  for  the  year  1929. 
The  Clerk:    28. 

(The  document  referred  to  was  received  in 
evidence  and  marked  *^ Defendant's  Exhibit 
No.  28."') 


DEFENDANT »S    EXHIBIT   NO.    28 


'^DIVIDUAL  INCOME  TAX  hETURN 

^    FOR  NET  INCOMES  ROM  SALARIES  OR  WAGES  OF  MORE  THAN  $SJ« 
AND  INCOMES  FROM  BUSINESS.  PROFESSION.  RENTS,  OR  SALE  OF  fROfEimr 


D*  Ni<  WMtoj^nw*  Sfrnm^ 


1.  Are  you  a  citizen  '»  l«si< 

of  the  Lnitetl  KiaUs? 

2.  ir  you  filrd  a  return  tor  1928,  t 

what  Cullector*  oilee  waa  it 


•entT. 


tor  *  OB 

of  husliaiid  •od  »if«? 

State  name  (rf  buaband  or  wife  if  a 
arparaM>  return  waa  made  and  the 
office  where  It  waaaant. 


^f^ 


Were  you  marrie<l  and  hving  with  huatfand  Y«« 

or  wi/e  on  the  laat  day  of  your  tAxabie  year?  /-.?." 

A.  If  not,  were  you  on  the  last  day  of  your  taxable  year  •upportlng 

In  your  houaehold  one  or  more  persona  rlo<irly  relat«d  to  janf. 

respect  to  (jueatioua  6  aiid  9  changed 

idoi 


If  your  (tatua 
during  the 
8.  How 


INCOME 


^„.  during  the  year,  state  date  and  nature  of  change — 

K»l.  I  --rdlf^r  *■  How  many  dependent  peraona  (other  than  husband  or  wtfe)  undw    2i-\ 
-     A,n„^''o.*'  18  years  of  age  or  incapaljle  of  self-support  were  receivinf  tbeta,  y 

*  ..™?.4i.'?.f.®?. chief  support  fromvou  on  the  last  day  of  tout  UiaMe  yew  T.V.?.:."; :7 


2.  Inoome  from  Business  or  Profeaaion.     (Frooi  i 

8.  Interest  on  Bank  Deposits,  Notes,  Corporation  Bond*,  etc.  (except  loterost  c 

4.  Interest  oo  Tax-free  Covenant  Bonds  Upon  Which  •  Tax  was  Paid  at  Souroa... 

6.  Income  from  Partnerships,     (stats  osms  sad  addna) 


l.jL:aJt..Li... 
ueGu)ca.'    (s 


i.ij.jtt.-..j 


l£.ta^a..J:'.u:JLx4.&>lliLuJL0.--(U:..^Ajub-. 
ratun.    But»ltt«a 


7.  RenU  and  Royalties.     (rramlctasduIaB) 

8.  Profit  from  Sale  of  Real  Eatate,  Stocks,  Bonds,  etc.     (rraai  Icbsduls 

9.  Divi.l^nda  on  Stock  of  Domeatlc  r<,ri)<jrali(ina...jL.i. ■_ j:^i.V..*J. 

10.  Taxable  Inlereat  on  Libarty  Bonds,  etc.     (rramldadiilsB) 

11.  Other  Inoome  (Including  dlridends  oo  stock  of  foreicn  ooipontloaa). 


..J.£.ii-J'-j-/-t:.U«JRi.- 


(a) 


i 


n^.['.  2  f.ee .._. 


12.  Total  iHCom  nr  Imu  1  to  11. 

13.  Interest  Paid. 

U.   Taxes  Paid.      (EiplalnloBthailuIaF) 

1<    Losses  by  Fire.  Storm,  etc.     (EipWo  is  Tabis  at  last 

16.  Bad  DebU.      (EiplalB  m  Srbadula  F) 

17.  Contrlbutioni.     (Eiptalntaaebsdalar) 

18.  Other  Deductions  Authorixed  by  Law.  (BspWaU 
IB.  ToTAi.  DcDiTcnoK*  tx  Items  18  to  18.. 
30.  Net  iNron  (Item  13  miaus  Item  19)  _ 


%;i 


EARNED  INCOME  CKEOIT 


COMPUTATION  OP  TAX  (Sm  I 


ATID 


-■d 


s«^y 


»...g8.US!r. 


7.Q. 


.^ 


Earned  Income  (not  over  130.000).  $.l^;<;.!?.4..«.V'ff'83.  Net  In 
Leas     Peraonal     Exemption     and  ,      ,   .  ,  _     „„ 
Credit  for  DependenU I      frV.uif.aVlP  34.  Lm*:  Dividends  ( 


23.  BahiDce  (Item  21  minus  22) 8l7i<l 

24.  AmounttaxableatlH%  (notover 

84.000)  _. 

2i.  Amount  taxable  at  3^ 
84,000)  

26.  Amount  taxable  at  8 

over  88.000  of  Item  : 

27.  Normal  Tax  (1H%  of  It«n  24) 

28.  Normal  Tax  (8%  of  Item  2«) 
39.  Normal  Tax  (.6%  ot  Item  2«) 


(Item  30  above)...  #>&ts>:?.7dl  44. 

nds  (It«&9> 8 ^,*,.l-d^  «. 

on  Uberty  Bonds.             -^  *  •  ^l 
tem  10) I  4«. 

or  DepMideota. .'^.* " ' '  •  ^Nf  "' 


30. 


Surtax  on  Item  21 

Tax  on  Earned  Net  Inoome  (total 

of  Items  27  to  30) 

Credit  of  28%  of  Tax  (not  over 

3S<~,  of  Items  80,  44,  45,  and  4«). 


44.  NonnalTaE(lH%a«Itom40). 
Normal  Tax  (8%  of  Km  43)  .. 


20.4>0 

-_?.Q.^.io.. 

Normal  Tax  (8%  rf  Item  43)  ...L?.*?.9.'..t.* .. 
Surtax  on  Itam  9B  (sec  Instruc-  i  Hgflttk^i 

"("ti.iii*^ji;iV'.|J6  '/ 

rn^^r ^ 

80,  Totj     -'  -  

"^   It 


tlon  38) -„ 

,        ii  48.  Tax  on  Net  fnoon 
^-'•>-H'  lUms  44  to  47). 

Tax  on  Capital  Gain 
a7H%  of  Col.  8.  r  ■ 
■  (/or  dl 


.;.67.t 


S28 

difference  between  f      ~ 

4  teas  48  and  49..„ %iS2& 

nctci    ni'  "•  Xwa.'Credit  of  28%  of  Tax  oo 

'^.    Ti  -J*'""*  '"""^  ^'**"  '^* 

<3,[7^tal  Tax  (Itam  80  mlouj  51)  .. 

88.  Less  loaoma  Tax  Paid  at  Sourea. 
(4.  looorae  Tax  paid  to  a  foreign 

country  or  U  8  poasesi 
56.  BaUaaaof  Tax  (Item  62 

Items  53  ard  84) 


r.-i-TJmw 


AFPmAVIT 

I  swear  (or  affirm)  that  this  return,  Including  the  accompanying  schedules  and  sUtameols,  has  bean  axamlnad  by  ma,  and  to  the  best  of  ny  knowladca  and 
belief,  is  a  tnie  and  complete  return  made  in  good  faith  for  the  taxable  year  sUt«l.  pursuant  to  the  Bavaoua  Aot  of  1928  and  the  Ragulatioiia  I 


Sworn  to  and  subscribed  iief ore  me  this  ..^^....  day  af  .._*!*£?L^ 


iflJLtI^L^.tllC  . 


tU  ratarm  oMsat  ba  marked  "AmiiiJif  at  tar  af  ratam  Clissfca  am4  AafU  wOl  ba 

,-f    |EndortBdrf!  Filed  Dw, 


DEFENDANT'S   EXHIBIT   NO.    29 


-^^ssfesT  "^DIV    il  INCOME  TAX  RETURN  f'1^'-^- 


FOft  NH  nOORG  FROM  SAURIES  OR  WAGES  OF  MOKE  HUN  $S,9» 
AND  INCOMES  FROM  BUSINESS,  PROFESSION.  RENTS.  OR  SALE  OF  PROrOnT 

For  Calendar  Year  1929 


»'{0Hfi7 


rmnrr  HAMB  AMI 

_     k.ru.    •!•.?_. _K»ir»jgrdijQ.ei' 

'(IMM 

Los  Angeles,    Lo3   «r.|rfclea,C«ilf . . 

"ilSi'iiiiiJ  ~ (caiii) aiiiii'"  I  tmitt 


!3is^ 


'it) 


1.  Are  J  ou  »  citiien  or 

of  tb«  United  SUte«r  .  ..,....^> — 
3.  U  you  filed  »  return  for  1M(.  1^^ 

whAt  CoUectcr'f  ofiotf  wjrM  (BiltT 
S.  !•  thto  a  joint  return        ^-^ 

"  ■      ■    nd  and  wi/et<a.......^_v 

lofh 


.....Yfl«.. 


ko"..A?JLele». 

^ JiOj. 

«p«..,  return  «*  nude  An*  Uu,    J- K.U  TT  erdlper,     to 
CoU«etor'i  offiqrtfh«i^  it  *«.  «wit. ■i.iiJi..JJlj[t{iXa».^—, 


S.  Were  you  ma-Tird  And  living  with  htubAod  "'aa 

or  wife  on  the  lA<t  d»y  o*  rour  tAxalile  year? .__  _ 

a.  If  not,  were  you  on  the  U«t  (Uy  of  your  tAXAble  y«mr  nuppwting 

In  your  houaehold  one  or  more  ^noim  cloMly  reiAted  to  you?!_ 

7.  U  your  itAtua  in  rwpect  to  rjuutiunj  5  And  S  chAnged 

durioc  the  ycAr.  tUte  date  «nd  nAlure  of  cliAnne 

B.  Bow  mAoy  dependent  perKin*  (other  thAn  buibend  or  wife)  under    ''     o 

18  year»  of  Age  or  incApable  of  ii.lf-«iip[>ort  were  receiving  their  ■•  1  ]  '^' 

chief  jupport  from  you  <.n  the  U»t  lUy  of  your  I 


7- 


W«eu,  Coounladona,  et«.     (MiiouiuudiOdraMoltaplam) 


r  Id 


piEt© 


8.  lotereAt  oo  Bank  Depodts,  Notes,  Corporation  Bonda,  etc.  (exeapt  iotarest  on  tax-free  ooTenant  boodA)_..{. 

4.  Intaraat  on  Tax-free  Corenant  Bond*  Upon  Which  a  Tax  waa  Paid  at  Bourot 

6.  looome  from  Partnerahipa.     {9t.un«D.aa4.d<ln.) tliLi:>J..t;..J;A:iLt.iI*.?.aJfj'..>.'..a.ggilie.r.j.. 

g>   Cc-'n    r  It-:    c    ii.rtr.erat  Ip   m    per  retu/T:    subi^ltted 

(SIM  IMM  lad  •d<k«) 


7.  Rente  and  RoyAltla*.     (rmia  Scli«lul4  B) _ 

8.  Profit  from  SAle  of  Real  E«tAte,  Stocki,  Bonda,  ate.     (tnai  Mialato  C) ._ 

».  DIvidewU  on  Stock  of  Domertlc  Corporatioaa ?rpr    *'^,^\i\„.'ji\Si\    retMm 


10.  Taxable  tntereat  on  liberty  Bonda,  etc.     (rnm  Madnk  B) 

11.  Other  Income  (inoludincdividanda  on  atoek  of  (oradgnoapofatiaaa).    (tMai 


/Bii-^ 


m 
'><^ 


■) 


flokus 


ToTJkt  Ixcom  n»  iTma  1  to  II. 


•  r). 


14.  Taxes  Paid.     (Cipbiab 

'it.  Loaaee  by  Fire,  Storm,  etc.     (CipMalDTiHtatliMifpMil) 

18.  Bad  Debta.     (KqiMa  la  8ct>«luto  r) 

17.  Contributtona.    r«T.>an h. iw^i. »)     Christian   oclence  j^ipveitent 


18.  Other  Deduction*  Authorized  by  Law.    (Kinkklal 
IS.  ToTit  DBoucnons  xx  iTBm  13  to  11— 


L 


50 


3ji.Q0 


if?. 


Krr  litcona  gten  12  minu*  Item  19)  . 


scc.to 


?"J.R.57.J.7D... 


EAKNED  INCOME  CREDIT 


21.  Earned  Inoome  (not  over  830,000) 
33.  Icai     Pereonal     Exemption    And 


Credit  for 


33.  BalAnee  (Item  21  minua  23) 

34.  AmounttAxAbleAtlH%  (not over 

•4,000) _. 

38.  Amount  tAXAble  at  3%  (not  over 

•4,000)  

36.  Amount  Utable  at  8%  (balance 


37.  Manoal  Tax  (1M%  of  Itaoi  24) 

38.  Noroal  Tax  (•%  <rf  Itan  3S) 

3a.  Normal  Tax  (8%  of  Ita  38) 

,^<k.8artax  on  Item  21 

"     '  -  on  Earned  Net  InooiM  (total  : 

Il«m«  17  to  30) 8 

It  of  28%  of  Tax  (not  orer  I 


»!-£f_Zj.'.?.^  83.  Net  Income  (Item  20  above). ..'$  K "^ ". V "^ J-  " '|  44.  NormalTax  (IHroof  It«m40)  ..!| iQiJ^B... 


Diridaod*  at«m  «) 

Intaraat  on  Uberly  Bonda, 
•te.  (Item  10) 


COMPUTATION  OF  TAX  9m,  1 


l_^£2.iLJLi  48.  Normal  Tax  (87o  </  Item  42)  ..\ .Pfjj.cfe.. 

l.-.J  4«.  Normal  Tax  d^  of  Item  43)  ...l?.*.^.5r.-l'*.' 

4C0'  0(1  *'■  **"***  °°  "*•"  20  (aee  Inrtruo' J  yr  c^r     Ht, 

17t;fil  ^  48.  Tax  on  Net  ineoDM'itoti'  of  i^'.  _,,_    _^ 

I  ,..  J-7 V.0lf-P9l  Item*  44  to  47) W.?.??,?? 

40.  Tax  oo  Capital  Gain  or  Loea 
f  C«l.  8,  8cl  rd.  D). 

difference  bct» 


•"Or^    T  ?«  **•   *•*  <"•  Capital  Gain  or  Loa 

1 B.    .'-.?V'*..'.A.^  (12H<-„  of  c<J.  8,  8cl  ed.  D). 

dAot^-K     B.A  M^  Total  of  or  difference  between 

ia88)  ...J«J?.4.«05  p.agU—  Item*  4.S  and  49 

<",  fnot  .ionn    C\r    *'V  ^**  Credit  of  25'i  of  Tax  on 

"  ^°°'  I      .♦^^.I'.^^^l"    /      KAmed  Income  (Item  82)  .„. 


.^,?£.fl.7. 


mlnu.«)_.Go3l 
at  3%  (not  I       4000|.( 


^  Total  Tax  nt«n  80  minu*  81)  JW.*  §7 1.0.5.  !  "■ 


8S.  Lea*  Income  Tax  PWd  At  Source. 
64.  Income  Tax  paid  to  a 

t'      ■                              — '• I       J  eountry  or  V.  8.  poMei.. 
86901^.  54  W.  Balaoeeof  Tax  (ItemS2i 
- "...:l  Item*  88  and  M) 


AFFIDAVIT 

I  wwm  (or  irfbm)  that  thi*  return,  IneludiBa  tb*  aMampanylnf  aefaedula*  and  atalementa,  ha*  baea  examined  by  me,  and  to  tb«  beet  of  mr  knowlrdce  and 
Wia(,  I*  a  true  aod  aompleU  ntun  made  in  good  faith  for  tb*  taxable  year  atalad,  punuant  la  tfaa  Beveou*  Act  of  1038  and  the  Kaculation*  luued  tbcrcuador. 


(Ikb  J6jt4i_.  day  j^ \»lLXSiSX ,  mo. 

jjiUUTz  _£uJa2_lc. 

lNtaMiaMMtUaBMha4^AiaaMlar*attap*fiMwm  OMdhi 


"-^i^-arr^^A^^^jfcjia?^ 


^       [Endawedl:  Ffled  Dec.  29,  1941. 


James  A,  Kammerdiner  347 

(Testimony  of  Dan  O'Hanlon.) 

Mr.   Mitchell:     Then  the  individual  income  tax 
return  of  Mrs.  Kammerdiner  for  the  year  1930. 
The  Clerk:     30. 

(The  document  referred  to  was  received  in 
evidence  and  marked  ^^Defendant's  Exhibit 
No.  30. '0 


71-^  -  ^- 1^0  ,' 


f    -^' 


DEFENDANT'S   EXHIBIT  NO.    30 


m'< 


INDIVIDUAL  INCOME  TAX  RETURN  ^^' 

FOR  NCT  INCOMES  FROM  SAURIES  OR  WAGES  OF  MORE  THAN  $5,000  g^ / 

INCOMES  FROM  BUSINESS.  PROFESSION.  RENTS.  OR  SALE  OF  PROPERTT 

For  C^alendar  Year  1930 


c/*^^  <^ 


"^ 


NAMt  AND  «HI)lrfW  MjaNLY  BILOW 


237  30jj_Hit^ilana  Ave., 


5()vaor-i 


htCtlVEBrWrnTFrttlinANCf 

MAR  16  193J 

WLtLlUR  Of  INl.RfV 


1.  Are  you  a  citizen  or  resident 

of  the  UniUd  Statee? 

2.  If  you  filed  a  rotuni  fi)r  1W29,  to  ,^.        ,  ,  .„       p„T  ,  - 

what  Collectors  oifiae  Was  it  .ent f... .fi.Vi).t..«;.*al.i..j!^i*i>iS_. 

3.  U  this  a  joint  return     • 

of  liiisliand  and  wi/ef ^ 

4.  Slate  name  of  husband  or  wife  if  a  t__       ,       ,. ..,„_,:i„    , 

Keparate  n-turn  w««  made  and  the         J»f  '    Aj    hflTLJOroinw: 
(•oll<Tl..r'«  oBice  where  it  wan  sent PM'-A'.iJS.t.t— CalJXa— 


.Ifii. 


8.   Wer»  you  married  and  living  with  husband  Yet 

or  wife  on  the  last  day  of  your  taxable  yearT 

6.  If  not,  were  you  on  the  last  day  of  your  taxable  year  supporting 

in  your  household  one  or  more  persons  closely  related  to  youT 

7.  If  your  status  in  respect  to  questions  6  and  6  changed      -,      -y«>»,c« 

during  the  year,  sUt*  date  and  nature  of  change ^J?..P-f~5li? 

8.  How  many  dependent  persons  (other  than  husband  or  wife)  under 
vears  of  age  or  incapable  of  self-support  were  receiving  their  "j^^- 
ef  fupport  from  you  on  the  laat  day  of  your  taxable  yearT...-^.....— . 


y^tgrtl 


Salaries,  Wages,  Commissions,  etc.     (Suu  nsms  sad 


2.  Income  from  Business  or  Profession.     (rramSctaedulsA) 

8.  Interest  on  Rank  Deposits,  Notes,  Corporation  Bonds,  etc.  (except 

4.  Interest  on  Tax-free  Covenant  Bon<l«  I'pon  Which  a  Tax  was  Paid  at 

fi.  Income  from  Partnerships.     (8ui»  asms  sail  sddrMt) 


interest  on  tax-free  covenant  bonds). 


6.  Income  from  Fiduciaries.     (Buui 


7.   Rents  and  Royalties.     (PramBcbMlulsB) 

8  Profit  from  Sale  of  Real  EsUte,  Stocks,  Bonds,  etc.     (mniaalwluls 

9  Taxable  Interest  on  Liberty  Bonds,  etc.     (rromfclMdulsE) 

10.  Dividends  on  Stock  of  Domestic  Corporations 

11.  Other  Income  (including  dividends  on  stock  of  foreicn  eorporations) . 

(W  - . 


ToTai.  Ihcomb  ih  Itbus 


ViV 


■%- 


13.  Interest  Paid. _. 

14.  Taxes  Paid.     (lipUalaBdwdaisr) 

1ft.   Losses  by  Fire,  Storm,  etc.     (IipklataTsMsatloatslpsast). 

16.  Bad  DebU.     (RipisialaSrtwdolar) 

17.  Contributions.      (EipWalaSdwdalsr) 


18.  Other  Deductions  Authorised  by  Law.    (Biptalaln 
10.  ToTAi,  Dbductions  in  Itcmi  18  to  1L.. 

20.  Net  Incomi  (Item  12  minus  Item  19)  ■-.. 


.Jifte...uaUfl*ulfi.-Ai.tftflJ«A... 


3d 


f 


EARNED  INCOME  CREDIT 


fevei 

2350 


21 .   tjirned  Income  (not  over  SSO.OOO)  : 
J..    L*..-^    Personal    Exemption    and 
■*•  ■      Credit  for  DependenU 

28.  Balance  (Item  21  minus  22) $^_§4^ 

24.  Amount taxableat  l>i%  (notover         >,,•,/-,(, 

14,0001  «    4Q00 

26.  Amount  taxable  at  8%  (not  over 

14,000)     

28.  Amount  Uxal.lc  at  8%  (1 

over  18,000  of  Item  23) 


27.  Normal  Tax  (1H%  o*  Item  24) 

28.  Normal  Tax  (8%  of  Item  28)... 

29.  Normal  Tax   (8%  of  Item  20)... 


^A^^urtax  on  Item  21 _ 

^rrTTax  on  Earned  Net  Income  (total 


of  Items  27  to  80) I 

\  82.  Credit  of  28%  of  Tax  (not  over 
X^        25rr  of  Items  80.  44,  48,  and  46).  t 


9A 


..33|.24 


COMPUTATION  OT  TAX  ( 


88.   Net  Income  (Item  20  abov 


34.  Liberty  Bond 
I ntereat 
atem  9) 

38.  Dividends 
(Item   10)    . 

36.  Credit  for  De- 

pendents  

37.  Personal  Ex- 
emption 


I  33680. 


19S5 


29. 


350, 
88.  Total  of  Items  84  to  87.... 17.17 

a«.  Balance  Jtem  83  minus  88)  ... 

40.  Amount  Uxable  at  1H%  (not 

over  $4,000) 


41.  Balance  Qtem  30  minus  40)  .. 

43.  Amount  taxable  at  8%  (not 

o»«  »4,000) 


29555 
4000 


H.25556. 
.♦Q.QQ. 


.2«.5.5. 


44.  Normal  Tax  (lM%afItM«». 
48.  Normal  Tax  (8%  ol  Itan  41)  -. 


47.  SurUx  on  It 

tlon  28) 

48.  Tax  on  Net  Ii 


Tu  on  Capital  Gain  or  Um 

(I2H%  of  Col.  8,  SelMd.  D). 

80.  Total  o»  or   ■  - 


l-...84&7.i.M    £, 


5.Q 


Earned  Income  ( 

83.  Total  Tax  (Item  80  i 

88.  Leas  Ineome  Tax  Paid  at  Source 

84.  Income  Tax  paid  to  a 

eountiT  or  U.  6. 
Balance  of  Tax  fttem  A3  minus 
Items  88  and  84) 


60. 

...  10-71 

•^10 


33  I  24 


AFFIDAVIT 

(or  afBrm)  that  this  return,  Including  the  accompanying  schedule*  and  sUtements,  has  been  examined  br  ma.  •» d  to  the  bart  «f  my  kMWtadc*  ami 
tnia  aiid  complete  return  made  in  good  faith  for  the  taxable  year  stated,  pursuant  to  the  Revenue  Act  of  IBM  and  the  r 


(Mfsston  c(  «•«  sdala^rfwlai  oallU 


^ 


California 


IITCCKLi 


DBDUCTIOia; 


DZI'UCTIOr. 


Local  rontalB 

Toxas   rentals 

Oklalioma  rentals 

WyoBlnt,     rentals 

San  Joaquin  i  Lon,^  Beach  rentals 

Poreli.T'  Ji-les 

Cost  of  maniifacturlw,  ana-repalrir.f!  Jars 

General  expense,  advert isintj,   legal  exp»^rucklng  etc. 

Jalarlos  i  Consaissions  paid 
- 3QiBori zat  1  on   of  patents  -  v2.520,00  w  Q^ 

14,750.00  W  6-2/3;^ 
I;epreclation  on  Aut'-s     -     1,500.00  s,  Z5,i  -  9i-  mo. 
2,000.00  V  25 ,j  -  6     mo. 
"^■■■.1  5,686.73  C  25,i  3/4  used  In 

bvif  Incss 
Auto  I^ense 

11:00:::  ?Ror  jau  buji::z33    - - 

CLIT£  lEIQHTS  OHAIIGi:  HAKCH 
Sale   of  Orent-es 

iiXT'ense  of  Operation,  Labor,  './ater. 

Taxes,  r'ortillzor,  etc.  v1|25'j.35 

depreciation  on  Grove:  ^roes  ^6000. 00  *^  3  5  160.00 

ir 


FBOi:  CLiv-  iL:ia:':a  o.^u:g-,  a^:Gii 

lA  ii;t^:c:'jt  i::  ycrb^  Liir..A  01^' 


Yaar  1530. 

v91,640.e5 

1,725.00 

675.00 

2,liV.50 

1^,940,00 

.25,824.60 

a35,942.95 

24,506.24 

6,021.14 

10,640.00 

201.60 

■« 

980.3 J 

296.08 

338.33 

1,066.27 

2,067.75 

46.123.54 

V  87,S19.41 

5,436.87 

_lxi2^..^ 

4,055.52 

ra::ct 


Taxes 

..atcr 

rertilizer 

Labor 

Jprayin^ 

^tate  Tax 

Lepreciation 


174  i:^^;. 


441.57 
405.00 
759.74 
1,256.35 
462.00 
5.88 
212.00  5.562.54 
.29 


6,09£ 


11:  YOH£A  LIILA  CHAi:G^  iUl.CH  -  - 


1,52^.82 


'.iHITTiaR  BLVD; 

Rent  Received 

Repairs,  Taxes  L   Insurance 

Lepr  ciatlon,  Cost  ^3500. 00  Rate  10,1 

::i.z  Loju  ■.:ii'.:i-.-  -j^ni.  p^jvaj.  -  -  ' 

4661  ciii;?0]:  aTH-::i:T; 

Rents  Received 

Repairs , 'Taxes  ;  Water 

Depreciation,  Cost  ^3000. 00  Rate  6-2/3, J 

ii,;T  KiQrin  4661  cLiirjoL  aT.  :l.:.":al  -  -  -  - 


196.14 

350.00 


114, 
546, 


45C, 
136.59 
200. 00     336, 


Royalties  Received  - 
Interest  Received 
Llvidends  Received 

iL.  U'  jVlCL; 


loss  27^;j  depiction  .  1.34 


Balsa  Chico  Oil  ^tock 

GROSS 


Acquired 
1926' 


,10,430.00 


Jjold 

,^19.1'6 


113.41 

3.54 

3,956,56 

j;.97C.56 


I  1:  c  c  i: 


DZLUCTIOIiJ: 


Taxes  I'aid 

Contributions:     Oiristian  science  :.cvenicnt 
Loss:      Investment   i.,   Ccntress  .-ctroleaia  Corp.   1926 
in  hands  cf  receiver  -  total  loss 
Investment   in  Citiaens  Trust  ^  JavinoS  lianh 
Trjct  3  5109,  Oil  Trust,  well  abandoned 

vr/ ..:  ir: 


1/2  J, A.  Kacancpdiner 
1/2  tjrrtle  B.Laaiaru.infer 


3,477. 
500, 


16,645, 
3.5C0, 


33,690.79 

33. 690.79 

v67,761.56 


26.122.14_ 
v67, 761.56 


^^lEndors^jd] :  Filed  Dec.  29,  1941.  ^ 


f*—^^*^pAlfT»S  EXHIBIT  NO*-JH 


5100  >7 


INDITIDUAt  INCOME  TAX  RETURN 

FOt  NH  INCOMES  FIOM  SAURIES  08  WAOS  OF  MOKE  THAN  fSm 
A»®  INCOMES  FROM  BUSINESS.  WOPESSION.  REWTS,  OR  SALE  OF  rilOPEItTT 

For  jpUendar  Year  1930 

>  MMk  u,  itn 


y^  1"      \     '■  r«<Nr  MAMB  AMD  ABMUM  fUUMLT  MLOW 


..JJsa.5fliL-II.iLUUa4..AyA. 

.^^..«^:.iir.s i.A. _...j2iaji:cs.aA, 


—  t 


S^ 


•;o30t 


y^  tAM  16  193) 

COLUtiUff  Of  iNl.RE* 

CMfc      Owifc      M-O.      Ct4.^*m*. 


Jtefi- 


2.  U  you  filed  •  return  for  lOM,  to  ,»,       -,     ^      „,.. 

what  CoUector's  office  wm  it  lent T ...g th. _ItJL&l^    Cfllirt 

S.   It  thia  m  joint  return 

of  husl>aiid  and  wifeT £0 

4.  Siau-.  o«me  of  huibaod  or  wife  if  •       li^Ttlo   B«  Kannerdiner 


■tparate  rrliirn  wu  mad*  and  the       c^y.      i  ^ .,»       Cal '  f 
Collet-tor',  offic  where  it  wai.  wen\....?}^\*..r.r.^}'.y.^..tL 


6.  Were  you  married  and  living  with  huabaod 

or  wife  on  the  Uit  day  of  your  taxaljle  year? JlOA 

6.  If  not,  were  you  on  the  lant  day  of  your  taxable  year  •upportuy 

in  your  hounehold  one  or  more  pemoiu  clooely  reiated  to  your 

7.  If  your  atatui  in  reapect  to  question*  8  and  6  changed    ,-         i        ,^ 

dunim  the  year,  iUte  date  and  nature  of  rlianne A-.9.. .C.'.iajlflp_. 

8.  How  many  dependent  pernoiu  lother  than  Imsliand  or  wife)  under 


/V-/ 


Earned  Inroiae  fnot  over  »30,0<X)l 

Less     Personal     Exemption    and  { 

Credit  for  DrpendenU ' 

Balanre  (Item  21  n^nOa  21) 

Amount  taxable  at  1 H  %  (not  ove:   ,       ,  rir>r,  r\t\ 

Amount  taxable  at  3%  (not  over         o>i-<il  at 

$4,000, _.'_ _.  ..  L..2431.94 

Amount  taxable  at  h%  (balance 
$8,000  of  II 


Normal  Tax  (lH%,o(  IVmd  24)  . 
Normal  Tax  (3%  oT  l^ia  25) .... 
Normal  Tax   (6%  of  Item  28) 


.1 zs 


Surtax  on  Item  21  „ 

Tax  on  Earned  Net  Inconfl  (|<^ 

of  Items  27  to  30) J  r* i.. 

Credit  of  25%  of  Tax  (not  over 

25'^  of  Item*  30,  44,  45,  and  4«: 


\)_%_ 


132  96 

33  24 


39.  BiUance  (Item  33  minus  38)  . 

40.  Amount  taxable  at  1H%  (not 

over  $4,000) 

41    Balance  (Item  30  minus  40)  . 

42.  Amount  taxable  at  3%  (not 

over$4,000)_ 

43.  Amoimt  taxable  at  5'^.  (Item 


.2.9555 


^5.0 


25555150 

4000  00 


Normal  Tax  (S%  of  Item  43)  . 
Surtax  on  Item  20  (see  Inatnic- 

tion  23) 
Tax  on   Net  Inrome   (total  of 

Itemi  44  to  47) . 

Tax  on  Capital    Gain  or  Lom 

(12H%  of  Col.  8,  Sched.  D).  L 
Total  of  or  difTervncc  between  \ 

Itenui48and  49 « 

Lea  Credit  of  25%  uUTax  <m  | 

Eanied  Income  (Itea^  3C)  ^.  J_ 


2467 
33 


I: 


52.  Total  Tax  (Item  50  minus  fcl)  .  «  .  .JEAiSA..!?!.. 


21555150 


53.  liBM  Inrome  Tax  Paid  at  Source  I 
64.  Income  Tax  paid  to  a  foreign 

country  or  ('  S  ponwaaion 

55.   Balance  of  Tax  (Item  52  minus 


)>clief,  U  a  true  i 


(U  ranm  k  nwts  It  WM.  thr  mkd  UMntor  bux  b>  lUud  on  itiM  Uau  g  y  I  \ 

8wom  to  and  iub«-tibe(t1M(^  me  thia day  of _^..^..,  1S91.  1* ^    ^    Af^r-^^-^  ' ^"^  -  '" 

■=n  _ : ^L "  -...-.:  ,:;.....£_.  ,.z;.- ^.:^     .C......._r^'":.ri 


ClMcka  ami  arafu  «iU  U  aecaptad  anly  II  par»Ua  at  par 


James  A.  Kammer diner  353 

(  Testimony  of  Dan  O  'Hanlon. ) 

JAS.  A.  KAMMEEDINER— MYRTLE  B.  KAMMERDINER 
Los  Angeles,  California 

Year  1930. 
Rotary  Jar  Operations 
Income : 

Local  rentals  $91,640.85 

Texas  rentals  1,725.00 

Oklahoma  rentals  675.00 

Wyoming  rentals  2,137.50 

San  Joaquin  &  Long  Beach  rentals  13,940.00 

Foreign   Sales   25,824.60    $135,942.95 


Deductions : 

Cost  of  manufacturing  and  repair- 
ing Jars  24,508.24 

General  expense,  advertising,  legal 

exp.,  trucking,  etc 8,021.14 

Salaries  and  commissions  paid 10,640.00 

Amortization  of  patents — 

$2,520.00  @   8% 201.60 

14,750.00  @  62/3% 983.33 

Depreciation  on  Autos — 

1,500.00  @  25%— 91/2  mo 296.88 

2,030.00  @  25%— 8  mo 338.33 

5,686.75    @    25%    %    used    in 

business  1,066.27 

Auto  Expense  2,067.75        48,123.54 


Income  from  jar  business $  87,819.41 

Olive  Heights  Orange  Ranch 
Receipts: 

Sale  of  Oranges  5,496.87 

Deductions : 

Expense  of  Operation,  La- 
bor, Water,  Taxes,  Fer- 
tilizer,  etc $1,259.35 

Depreciation     on      Grove : 

Trees  $6000.00  @  3%....     180.00     1,439.35 


Income  from  Olive  Heights  Orange  Ranch 4,059.52 


James  A,  Kammer diner  353 

(Testimony  of  Dan  O'Hanlon.) 

JAS.  A.  KAMMERDINER— MYRTLE  B.  KAMMERDINER 
Los  Angeles,  California 

Year  1930. 
Rotary  Jar  Operations 
Income : 

Local  rentals  $91,640.85 

Texas  rentals  1,725.00 

Oklahoma  rentals  675.00 

Wyoming  rentals  2,137.50 

San  Joaquin  &  Long  Beach  rentals  13,940.00 

Foreign    Sales   25,824.60    $135,942.95 

Deductions : 

Cost  of  manufacturing  and  repair- 
ing Jars  24,508.24 

General  expense,  advertising,  legal 

exp.,  trucking,  etc 8,021.14 

Salaries  and  commissions  paid 10,640.00 

Amortization  of  patents — 

$2,520.00  @   8% 201.60 

14,750.00  @  62/3% 983.33 

Depreciation  on  Autos — 

1,500.00  @  25%— 91/2  mo 296.88 

2,030.00  @  25%— 8  mo 338.33 

5,686.75    @    25%    %    used    in 

business  1,066.27 

Auto  Expense  2,067.75        48,123.54 

Income  from  jar  business $  87,819.41 

Olive  Heights  Orange  Ranch 
Receipts: 

Sale  of  Oranges  5,496.87 

Deductions : 

Expense  of  Operation,  La- 
bor, Water,  Taxes,  Fer- 
tilizer,  etc $1,259.35 

Depreciation     on      Grove : 

Trees  $6000.00  @  3%....     180.00     1,439.35 

Income  from  Olive  Heights  Orange  Ranch 4,059.52 


354  Nat  Bogan  vs. 

(Testimony  of  Dan  O'Hanlon.) 

Jas.  A.  Kammerdiner — Myrtle  B.  Kammerdiner — 
Year  1930— (Continued) 

14  Interest  in  Yorba  Linda  Orange  Ranch 
Receipts :  9,677.83 

Deductions : 

Taxes   441.57 

Water  465.00 

Fertilizer  759.74 

Labor  1,236.35 

Spraying  462.00 

State  Tax  5.88 

Depreciation  212.00     3,582.54 


Net  Income  6,095.29 

l^  interest  in  Yorba  Linda  Ranch 1,523.82 

Income  From  Rentals 
Whittier  Blvd: 

Rents  Received 114.00 

Repairs,    Taxes   &    Insur- 
ance   198.14 

Depreciation,  Cost  $3500.00 

Rate  10%  350.00         548.14 


Net  from  Whittier  Blvd.  Rental 434.14 

4861  Clinton  Street: 

Rents   Received   450.00 

Repairs,  Taxes  &  Water....    136.59 
Depreciation,  Cost  $3000.00 

Rate  6%%  200.00  336.59 


Net  Profit  4861  Clinton  St.  Rental 113.41 

Royalties  Received — $4.88  less  271/0%   deple- 
tion $1.34  3.54 

Interest  Received  3,958.58 

Dividends  Received  3,970.58 


James  A.  Kammerdiner  355 

(Testimony  of  Dan  O'Hanlon.) 

Jas.  A.  Kammerdiner — Myrtle  B.  Kammerdiner — 
Year  1930— (Continued) 

Loss  on  Sale  of  Stock: 

Acquired  Cost  Sold 

Bolsa  Chico  Oil  Stock    1928    $10,430.00    $3,319.00  7,111.00 

Gross  Income  93,903.72 

Deductions : 

Taxes  Paid  3,477.14 

Contributions :     Christion     Science 

Movement   500.00 

Loss:  Investment  in  Congress  Petro- 
leum  Corp.   1928   in  hands 

of  receiver — total  loss  18,645.00 

Investment  in  Citizens  Trust 
&  Savings  Bank  Trust  B 
5109,  Oil  Trust,  well  aban- 
doned       3,500.00 

Total  Deductions 26,122.14 


$67,781.58 


1/2  J.  A.  Kammerdiner 33,890.79 

1/2  Myrtle  B.  Kammerdiner 33,870.79 

$67,781.58 
[Endorsed] :  Filed:  Dec.  29,  1941. 


Mr.   Mitchell :     Then  the  individual  income  tax 
return  of  Mr.  Kammerdiner  for  the  year  1934. 
The  Clerk:     That  will  be  32. 

(The  document  referred  to  was  received  in 
evidence  and  marked  ^^Defendant's  Exhibit 
No.  32.") 
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17.  Contributioiu.     lEipUin 

18.  Other  Deduction*  Authorited  by  Law.  (IzpUal 
It.  Tatu.  DsDccnoics  in  Iteiu  13  to  18. 
30.  Net  IifroHB  (Item  12  minna  Item  19).  . 


COMPUTATION  OF  TAX    (Se« 
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8.1. .050.100 
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30.  Surtax  on  Item  24.     (8«e  In.tniction  38) 
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20      3a.  Lea:  Income  tax  paid  at  aouree  (2%  of 
Item  4) 
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as.  Ua:   Intcr«6t  on   Uberty  boiKk. 
ete.     (Item  9) 
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33.               Income  tax  paid  to  a  foreign  eoun- 
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«5.k)2^ 
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^^ 

n.              Earned  income  credit.     (See 
InrtruetioD  22).  .._ 
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06 

a  and  33) 

as.  Itaton«. ubjerttonorm.lt*,.. 

!,J._1?   iOM,14   , 





AFFIDAVIT     (See  iMlrnctioB  27) 

I/we  (wear  (or  affirm)  that  thl.  return  (including  iU  aecompanring  Khodule.  and  atatemenU,  if  any)  baa  been  examined  by  m«/u».  and  to  the  bert  of  «i>y/<>U' 
knowledge  and  belief  ia  a  true,  comet,  and  complete  return,  made  in  good  faith,  for  the  taxable  year  aUtod,  pursuant  to  the  Revenue  Act  of  1934  and  the  Regula- 
Uona  iaaued  thereunder.    . 

_ .^ ^-ir^ r    ,u,S„i.^;  i  ; ,.'  ;..-,..',-^:;r-- 

^Swon^and  a«b«Tibedi>y  ..'.i:.^.."  .' L_Li^  '"liTore  me  thin    ..,..    Y^... 

|^ffl*n     of ^.:f*d/Sr.. ,  10»5 ."^ 


AniDAVIT    (8— J— iwfri 


I/«ei 


I/we  prenared  thia  return  for  the  person  or  person,  named  herein  and  that  the  return  (Including  iU  accompanying  echediUee 
jrrtwt,  and  complete  atntement  of  aU  the  informaUon  reapecting  the  income  tax  liabUity  of  the  perKin  or  perK>na  lor  whom 
I  haa  been  prepared  of  which  I/we  have  any  knowledge. 
Sworn  to  and  aubaqQj)^  before  me  thla  ../.?.  day  ( 


,  if  any)  1 


daub«xU)wlbeforemethla    y.rr  .  dayof  X     :\j^-  ,  >9r* 


liJ^</'^^'.jSr_^__<i^i*^<^J^ 


[Endorsed];  Piled  Dec.  29,  1941^-^ 


-^ 


James  A.  Kammer diner  357 

(Testimony  of  Dan  O'Hanlon.) 

Mr.  Mitchell:     The  individual  income  tax  return 
of  Mrs.  Kammerdiner  for  the  year  1934. 
The  Clerk:     33. 

(The  document  referred  to  was  received  in 
evidence  and  marked  '^Defendant's  Exhibit 
No.  33.") 


James  A.  Kammer diner  357 

(Testimony  of  Dan  O'Hanlon.) 

Mr.  Mitchell:     The  individual  income  tax  return 
of  Mrs.  Kammerdiner  for  the  year  1934. 
The  Clerk:     33. 

(The  document  referred  to  was  received  in 
evidence  and  marked  '^Defendant's  Exhibit 
No.  33. '0 
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(e)  Foreign  Corporationa. - 

11.  Other  Ineome.     (SuUMMn)  (Vm mymut  lolMihih.  Ummmmn) 
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DEDUCnONS 
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la.  Other  Deductiona  Authoriaed  by  Law.     (SipWa  la  lAadida  P) - 
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COMPUTATION  OF  TAX    (Sea  batractkHi  28) 


SI.  Net  tneome  (Item  30  above).. 

22.  Leaa:  Peraonal  exemption 

2t.  Credit  for  Dependeota. 

34.  Balance  (Surtax  net  income).. 
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Dlvldanda.     (Item  It 

Earned  Ineome  rredlL 
Inatructioo  23) 

w»  aubject  to  normal  ti 
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39.  Normal  tax  (4%  ol  Item  38) _ 

50.  Surtax  on  Itam  24.     (See  Inatructioo  3S^' 

51.  Total  tax  (It«n  29  plua  Item  SO) ^_ 

(3%  of 


>C  Ball 


»- .4. 


I  of  Tax.    (Itam  SI  i 


s....ii  Qafi„  ?ja_ 


.7.61..  kJ. 
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ATPIDAVrr    (S«a  iMtraetfaa  27) 

I/w*  awaar  (or  affirm)  that  thla  return  (ljMludli«  lla  aaaompuylnc  aehsdulaa  and  atataoenta,  if  any)  haa  bewi  examinwl  by  ma/ua,  and  to  the  beat  of  my /our 
rlwlge  and  belief  ia  a  trua,  oorrMrt,  and  eomplata  ratum,  made  b  food  faith,  for  the  taxable  year  aUtad,  purauant  to  tba  Rst«bus  Act  of  I9S4  aad  the  Regula- 


I/wa  awaar  (or  afflna)  that  I/wa  prqwnd  thla  return  for  the  i 

■neota,  If  any)  U  a  trua,  eorrwit,  and  eompleto  aUtMoaat  of  aU  tiia  lafbrmaUoa  i 

■"  ^  of  which  I/we  hava  any  koowladfa.  .  ')  '  '       /y 

7.i„day.f._ .,^:A*^- .19»»  M^d^d^^^-^^^ML^^j^tfU-- 
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-2^- 


-a^i 


rEndorsedl:  Piled  Dec.  29.  1941. -—" 


James  A,  Kammer diner  359 

(Testimony  of  Dan  O'Hanlon.) 

Mr.  Mitchell:  The  individual  income  tax  return 
of  Mr.  Kammerdiner  for  the  whole  of  the  year 
1935.  [128] 

The  Clerk:     34. 

(The  document  referred  to  was  received  in 
evidence  and  marked  '* Defendant's  Exhibit 
No.  34.") 
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AFnOAVIT     (See  Instrartion  27) 

•wrar  (or  BfTmii  tliat  tip .  n-tiirn  iinrlu'linc  it«  «r«>.m|.».ivin«  ach«|iil<  <  unci  iit»U.fnrn».^. 
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AFFIDAVIT     (Sec  iDstrarlkm  27) 
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-^{Endorsed]:  Filed  Dec.  29,  1941.  -^ 
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James  A,  Kammer diner  361 

(Testimony  of  Dan  O'Hanlon.) 

Mr.  Mitchell:  The  individual  income  tax  return 
of  Mrs.  Kammer  diner  for  the  period  commencing 
January  1,  1935  to  April  4,  1935,  the  date  of  her 
death. 

The  Clerk:     35. 

(The  document  referred  to  was  received  in 
evidence  and  marked  ^^Defendant's  Exhibit 
No.  35.") 
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By  Mr.  Mitchell: 

Q.  I  hand  you  defendant's  Exhibit  26,  the  indi- 
vidual income  tax  return  of  Mr.  Kammerdiner  for 
the  year  1928,  calling  your  attention  to  the  first 
page  under  ''' income  from  partnerships,"  the 
amount  $67,000.00  and  some  odd  dollars  and  the  ^^  J. 
Kammerdiner.  Los  Angeles,  California."  And  then 
^^  ditto,  earned  income  |16,850.86."  Do  you  recall 
how  that  difference  arose? 

A.     No,  I  can't  recall. 

Q.  A  portion  earned  income,  and  a  portion  not 
'earned  income.  [129] 

A.  Well,  I  imagine  it  is  a  percentage  of  the  to- 
tal amount. 

Q.     Total  amount  of  what? 

A.  Of  the  partnership  income.  You  are  allowed 
to  take  so  much  of  the  partnership  income  as  earned 
income.  What  does  the  amount  of  the  partnership 
show  for  the  total  for  his  share? 

Q.  Well,  let's  see.  You  are  now  looking  at 
partnership  return  for  the  year  1928,  defendant's 
21. 

A.  Well,  here  is  the  amount,  earned  income  so 
much. 

Q.     How  much? 

A.     $16,850.86;  and  the  balance  is  $67,403.44. 

Q.  Do  you  have  any  thought  as  to  what  kind  of 
income  the  other  income  was,  that  was  not  earned 
income?  What  kind  of  income  did  you  intend  that 
to  be  as  reported? 
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A.  Well,  in  an  income  tax  return  on  a  partner- 
ship, you  are  only  allowed  so  much  of  the  total 
amount  as  earned  income.  You  get  a  credit  on  your 
earned  income  of  10  per  cent. 

Q.     I  see. 

A.  It  was  all  partnership,  all  from  the  partner- 
ship but  a  certain  portion  was  allowed  in  which  you 
could  take  a  credit  of  10  per  cent.  That  was  up  to 
20,000  at  that  time. 

Q.  I  now  hand  you  defendant's  Exhibit  28  and 
29,  the  income  tax  returns  of  the  two  spouses  for 
the  year  1929. 

Will  counsel  stipulate  that  a  partnership  re- 
turn, [130]  information  return,  was  tiled  for  the 
year   1929? 

Mr.  Bloom :  I  don 't  know  a  thing  about  it.  Who 
prejiared  that? 

Mr.  Mitchell:     Mr.  O'Hanlon. 
By  Mr.  Mitchell : 

Q.  I  wonder  if  you  will  look  at  this  return  and 
see  if  it  will  refresh  your  memory  as  to  whether 
a  partnership  return  was  tiled  for  the  year  1929. 

[131] 

Q.  Can  you  testify  now  whether  you  made  out  a 
partnership  return  for  1929? 

A.     No,  I  couldn't  definitely  tell. 

Q.     You  can't  do  that?  A.     No. 

Mr.  Mitchell :     That  is  all. 

The  Court:     Cross  examination. 
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Cross  Examination 
By  Mr.  Bloom : 

Q.  What  business  or  profession  are  you  in,  Mr. 
O'Hanlon? 

A.  I  am  in  the  real  estate,  insurance.  I  started 
out  as  being  an  accountant  in  Pullerton  and  found 
there  wasn't  much  money  in  it  so  I  decided  to  switch 
to  the  real  estate  insurance  business,  but  I  helped 
folks  with  their  income  taxes  and  I  have  made 
out  250  to  300  returns  a  year. 

Q.  What  was  the  basis  of  your  experience  be- 
fore you  [133]  went  into  making  income  tax  re- 
turns ? 

A.  I  was  auditor  for  the  British  Government 
before  I  came  to  the  United  States  for  the  Min- 
istry of  Pensions.  After  the  War  I  was  an  offi- 
cer in  the  British  Army. 

Q.     When  did  you  come  to  the  United  States? 

A.     1920. 

Q.  I  believe  you  testified  you  have  been  making 
out  income  tax  returns  since  1920.  You  said  about 
20  years?  A.     Yes. 

Q.  And  prior  to  the  making  out  of  income  tax 
returns  in  the  United  States,  beginning  in  1921,  you 
had  had  no  experience  with  the  American  income 
tax  law;  is  that  correct? 

A.     No,  none  at  all. 

Q.  And  all  the  experience  that  you  gained  from 
1921  up  to  1925  was  in  your  own  private  study  of 
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the    income   tax   law   and   the   making   out    of   re- 
turns; is  that  correct?  A.     Yes. 

Q.  Now,  isn't  it  a  fact,  Mr.  O'Hanlon,  showing 
you  defendant's  Exhibit  No.  17,  that  the  only  in- 
formation you  received  from  Mr.  or  Mrs.  Kammer- 
diner  is  that  portion  which  appears  on  page  2 
thereof,  immediately  above  your  signature,  with  re- 
spect to  whether  they  were  or  were  not  partners 
in  the  operation  of  the  business? 

A.  Well,  that  is  a  pretty  comprehensive  state- 
ment, is  it  not? 

Q.  But  that  was  all  the  information  you  got 
from  Mr.  [134]  and  Mrs.  Kammerdiner,  is  it  not? 

A.     There  is  plenty  of  information  there. 

Q.  Will  you  answer  my  question  either  ^^yes  it 
is,"  or  ''no,  it  isn't,"  whether  it  is  comprehensive 
or  whether  it  is  ver}^  detailed? 

A.     I  wouldn't  swear  to  whether  it  was  all  or  not. 

Q.  Now,  isn't  it  a  fact,  Mr.  O'Hanlon,  in  the 
making  up  of  protests  or  income  tax  returns,  cli- 
ents will  come  in  and  they  will  give  you  a  group 
of  facts  and  then  you  sit  down,  after  they  are 
gone,  and  you  either  make  out  the  return  or  the 
protest,  whichever  it  happened  to  be,  from  that 
information  ? 

A.  No,  I  don't  think  I  prepared  more  than  two 
protests  all  the  20  years  I  have  been  in  the  business. 

Q.     Well,  two  were  introduced  in  evidence. 

A.     Are  there  two? 

Q.     Yes. 
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A.  Probably  that  is  all  I  have  done.  I  think 
the  protest  was  upheld,  if  I  am  not  mistaken,  up- 
held by  the  Board  of  Tax  Appeals. 

Q.  Mr.  O'Hanlon,  you  testified,  I  believe,  in  an- 
swer to  a  question  by  Mr.  Mitchell  with  respect  to 
earned  income  credit  in  the  partnership,  that  you 
can  take  earned  income  credit  where  the  partners 
work  in  the  ^partnership ;  is  that  correct? 

A.  It  is  on  the  partnership  return.  You  are 
allowed  [135]  so  much  unless  there  is  no  capital 
invested  and  if  it  is  all  services  you  can  take  it 
all  off.  If  it  is  services  and  capital,  you  are  only 
allowed  to  take  so  much  off. 

Q.  You  can  also  do  that  if  you  own  and  man- 
age real   estate,  can't  you,  Mr.  O'Hanlon? 

A.     Yes. 

Q.  And  if  two  parties  own  real  estate  as  joint 
tenants  ? 

A.  You  mean  in  the  real  estate  business  or  the 
ownership  of  real  estate? 

Q.  The  ownership  of  real  estate  and  the  col- 
lection of  rents  and  the  management  of  them. 

A.  Well,  in  the  management  of  real  estate,  you 
could  take  it  all  off  as  earned  income. 

Q.  Now,  if  you  own  the  real  estate  and  you  rent 
but  you  also  manage  the  real  estate  and  see  that  it 
is  kept  in  good  repair,  the  Commissioner  of  Inter- 
nal Revenue  permits  the  services  to  be  valued  and 
that  portion  of  the  income  to  be  taken  as  earned 
income;  isn't  that  correct? 
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A.     Yes,  sir,  that  is  correct. 

Q.  And  if  two  parties  owned  property,  as  joint 
tenants,  and  performed  services  as  such  joint  ten- 
ants, and  also  had  capital  in  the  business,  they 
could  get  the  same  benefit  from  their  earned  income 
credit,  couldn't  they?  A.     Yes. 

Q.  And  it  wouldn't  make  any  difference  whether 
they  [136]  were  joint  tenants  or  partners  as  to  that 
portion,  would  it?  A.     No. 

Q.  On  the  partnership  return  for  one  of  the 
years,  Mr.  Mitchell  asked  you  why  you  included 
some  Clinton  property  and  other  real  estate,  to 
which  I  believe  you  answered  that  Mrs.  Kammer- 
diner  furnished  the  information?  A.     Yes. 

Q.  Do  you  mean  by  that  information  that  Mrs. 
Kammerdiner  told  you  whether  that  property,  or 
the  income  and  expense  from  that  property  was  to 
go  on  a  partnership  return,  or  on  her  own  separate 
return,  or  Mr.  Kammerdiner 's  return? 

A.  It  was  put  on  the  partnership  return  and 
Mrs.  Kammerdiner  signed  it  under  oath. 

Q.  But,  Mr.  O'Hanlon,  the  question  was:  why 
did  you  put  it  there,  and  your  answer  was  that  Mrs. 
Kammerdiner  furnished  you  the  information? 

A.     Sure  she  did. 

Q.  Did  she  furnish  you  that  information  and  toll 
you  to  put  it  on  the  partnership  return,  Mr.  O'Han- 
lon, or  didn't  she  just  say  ^^Here  is  the  informa- 
tion with  respect  to  the  Clinton  Avenue  property"? 

A.     I  couldn't  remember  as  to  that  but  the  fact 


James  A.  Kammerdiner  371 

(Testimony  of  Dan  O'Hanlon.) 

that  it  is  on  the  partnership  return  and  signed 
by  her,  under  oath,  would  indicate  that  she  said 
to  put  it  in  the  partnership  return. 

Q.  Then  you  are  just  guessing  as  to  why  it  is 
on  the  [137]  partnership  return? 

A.     I  am  not  guessing. 

Q.  Don't  you  make  up  the  return  before  the 
party  comes  to  sign  it  or  do  they  sign  it  before 
you  make  it  up? 

A.  They  give  me  the  information.  I  can't  make 
up  any  return  unless  I  have  the  information  first. 
The  taxpayer  gives  me  the  information  and  from 
the  information  he  gives  me  I  prepared  the  return 
and  when  it  is  prepared  the  taxpayer  signs  and 
swears  to  it. 

Q.  Referring  to  the  year  1926,  and  referring  to 
defendant's  Exhibit  20,  supposing  you  tell  us  just 
what  information  Mrs.  Kammerdiner  gave  you  to 
make  up  that  return. 

A.     I  can't  tell  you  except  what  is  on  the  return. 

Q.  I  am  not  asking  you  for  what  is  on  the  re- 
turn. 

The  Court:  The  answer  is  he  can't  tell  you. 

The  Witness:  I  can't  remember  back  that  long 
what  she  told  me.  I  am  not  a  magician. 
By  Mr.  Bloom: 

Q.  So  that  your  answer  to  Mr.  Mitchell's  ques- 
question  that  the  reason  why  certain  property  ap- 
peared on  this  return  is  because  Mrs.  Kammerdiner 
gave  you  the  information  is  because 


372  Nat  Eogan  vs. 

(Testimony  of  Dan  O'Hanlon.) 

A.     It  is  self-evident. 

Q.  Never  mind  what  is  self-evident.  Just  an- 
swer my  question  now:  your  answer  to  Mr.  Mitch- 
ell's question  as  to  why  did  the  Clinton  Avenue 
property  and  certain  other  real  [138]  property  ap- 
pear on  the  1928  return 

A.  Because  it  was  given  to  me  to  put  on  the 
return.    - 

Q.  All  right.  You  say  it  was  given  to  you  to 
put  on  the  return?  A.     Yes. 

Q.  Tell  us  who  gave  you  that  information  to 
put  on  the  return?  A.     Mrs.  Kammerdiner. 

Q.  Tell  us  what  information  Mrs.  Kammerdiner 
gave  you  and  just  what  she  said. 

A.     I  can't  do  that. 

Q.  Then  how  do  you  know  it  was  given  to  you 
by  Mrs.  Kammerdiner  to  put  on  that  return? 

A.  Because  it  was  itself  on  the  return  and  I 
put  it  on  the  record. 

Q.  And  the  only  reason  yovi  can  give  that  Mrs. 
Kammerdiner  had  anything  to  do  with  putting  it 
on  the  return  is  because  it  is  on  there? 

A.     And  signed  by  her. 

The  Court :  In  other  words,  you  have  no  definite 
recollection.  As  you  say  you  may  handle  150  or 
200  a  year? 

The  Witness:     Yes,  your  Honor. 

The  Court:  You  have  no  definite  recollection  as 
to  each  of  them  but  you  try  as  nearly  as  pos- 
sible to  ])ut  down  the  information  that  you  derive 
from  the  client? 
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The  Witness :     That  is  right.  [139] 

The  Court:  And  the  only  recollection  you  have 
that  the  client  gave  you  particular  information 
is  because  you  put  it  down  there? 

The  Witness:  Yes,  your  Honor.  I  wouldn't  put 
it  down  unless  it  was  given  to  me  and  she  swore 
to  it. 

The  Court:  All  right.  Is  there  anything  fur- 
ther from  this  witness? 

By  Mr.  Bloom: 

Q.  Mr.  O'Hanlon,  for  the  years  that  you  pre- 
pared these  returns,  1925,  1926,  1927,  '28  and  '29, 
did  the  Government  accept  the  returns  as  filed? 

A.     So  far  as  I  know  they  did. 

Q.     Then  why  did  you  file  a  protest? 

A.  Well,  I  think  the  protest  was  filed — if  you 
don't  file  a  protest,  you  can't  come  back  later.  You 
must  file  a  protest  when  you  put  it  in. 

Q.  You  don't  file  a  protest  unless  the  Govern- 
ment refuses  to  recognize  the  correctness  of  the 
return,  as  filed,  do  you?  A.     Yes,  sir. 

Q.  In  other  words,  if  the  Government  agent 
comes  around  and  says,  ''The  return  that  you  filed 
is  correct  in  all  respects,"  then  you  protest  it  any- 
way? 

A.  No.  While  the  community  property  tax  was 
under  discussion  as  to  whether  it  was  legal  or  not,  a 
lot  of  folks  put  in  partnership  returns,  like  Mr. 
Kammerdiner  and  his  [140]  wife,  and  if  you  didn't 
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IJut  in  a  protest  at  that  time,  you  couldn't  object 
before  the  Board  of  Tax  Appeals,  your  case  was 
settled;  but  if  you  put  in  a  protest,  your  case  could 
be  heard,  and  it  was  heard  later  and  upheld. 

Q.     Upheld  on  the  protest? 

A.  I  don't  know.  I  had  nothing  to  do  with 
the  case  when  it  came  up  later.  I  didn't  take  it 
to  the  Board  of  Tax  Appeals.  I  am  not  an  attor- 
ney before  the  Board  of  Tax  Appeals  but  I  under- 
stand the  appeal  was  upheld  by  the  Board  of  Tax 
Appeals. 

Q.  Mr.  O'Hanlon,  I  am  not  trying  to  argue  with 
you,  but  isn't  it  a  fact  that  when  you  filed  the 
return  for  1925  and  1926,  the  agent  came  around 
and  said  that  he  would  not  recognize  the  right  of 
Mr.  and  Mrs.  Kammerdiner  to  divide  the  income 
between  themselves?  A.     No,  sir. 

Q.     That  didn't  happen? 

A.     No,  he  never  came  to  me. 

Q.  I  will  ask  you  to  look  at  this  letter,  dated 
August  14,  1928,  addressed  to  Mr.  J.  Kammerdiner 
and  ask  if  you  can  tell  me  what  that  is. 

A.     What  was  your  question? 

Q.     Can  you  tell  me  what  that  is? 

A.  It  is  a  letter  from  the  Internal  Revenue  Col- 
lector denying  the  right  to  file  a  partnership  re- 
turn, dated  1928.  You  asked  me  if  the  Internal 
Revenue  man  came  around  in  '25  [141]  and  '26 
and  told  me  that  they  couldn't  file  a  return.  I  said 
that  he  didn't. 

Q.     Perhaps    you    misunderstood    my    question. 
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What  I  asked  you  was  whether  or  not  the  returns, 
as  followed  by  you,  for  the  year  1925  and  '26 
w^ere  accepted  by  the  Government. 

A.  So  far  as  I  know  they  were.  That  thing  is 
dated  1928. 

The  Court:  The  Statute  of  Limitations  hadn't 
run.  The  mere  fact  that  the  Government  waited 
before  they  objected  to  it  doesn't  make  any  dif- 
ference. As  far  as  fraud  goes  there  is  never  a  time 
limit,  you  know  that,  don't  you? 

The  Witness:     Yes,  I  know  that. 

The  Court:  Then  your  best  answer  is  you  don't 
know.  You  don't  know  whether  they  accepted  it 
or  not. 

By  Mr.  Bloom:  Referring  to  defendant's  Ex- 
hibit 17  and  18,  which  are  the  two  protests  which 
you  filed  for  and  on  behalf  of  the  Kammerdiners, 
what  did  you  mean  by  this  statement  appearing  in 
there:  ''The  protest  is  made  against  decision  as 
mentioned  in  letter  dated  June  12,  1928,  from  Treas- 
ury Department,  Internal  Revenue  Service,  728 
South  Hill  Street,  Los  Angeles,  California,  and 
more  particularly  detailed  in  summary  attached  to 
above-mentioned  Treasury  Department  letter. 

''Exception  is  taken  to  the  decision  disallowing 
a  partnership  between  Mr.  and  Mrs.  J.  Kammer- 
diner, and  this  is  the  [142]  cause  of  the  increase  in 
tax." 

Now,  what  is  the  letter  to  which  you  are  referring, 
the  one  to  which  you  are  protesting? 
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A.  The  increase  in  tax  was  caused  by  making 
one  return  instead  of  two. 

The  Court:  Doesn't  that  carry  to  your  mind  the 
fact  that  there  must  have  been  a  disallowance  of 
the  separate  return  on  the  partnership  basis  to 
warrant  that  protest;  that  you  weren't  just  pro- 
testing in  vacuo — you,  being  a  British  officer,  know 
what  that  means.  You  weren't  in  vacuo  protesting 
against  something  that  hadn't  happened? 

The  Witness :     But  the  protest  was  made  in  1928. 

The  Court:  But  it  still  related  to  the  tax  re- 
turn that  was  disallowed  as  of  the  year  before. 
The  mere  fact  that  you  sent  a  check  and  the  Gov- 
ernment doesn't  return  it  immediately  doesn't  mean 
anything.  They  wait  until  they  levy  a  deficiency  as- 
sessment and  then  they  let  you  begin  to  worry  and 
then  you  begin  to  work  thereon.  Isn't  that  tRe 
procedure  in  tax  cases? 

The  Witness:  I  didn't  carry  on  with  the  pro- 
test. 

Mr.  Mitchell:  I  am  willing  to  stipulate  that 
the  deficiency  was  proposed  by  the  Commission  be- 
fore the  protest  was  signed. 

The  Court:  It  is  evident  the  witness  has  some 
accounting  ability  but  he  doesn  't  know  the  technique 
of  tax  procedure  after  it  leaves  its  first  stage  of 
filing.  [143] 

The  Witness:     I  don't  claim  to,  your  Honor. 

Mr.  Bloom:  We  offer  in  evidence  letter  from 
the  Treasury  Department,  Internal  Revenue  Serv- 
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ice,  dated  June  12,  1928,  being  a  report  for  the 
years  1925  and  1926  and  addressed  to  Mrs.  J.  Kam- 
merdiner. 

The  Court :     All  right.      It  may  be  received. 
The  Clerk:     Plaintiff's  Exhibit  11. 

(The  document  referred  to  was  received  in 
evidence  and  marked  '' Plaintiff's  Exhibit  No. 
11.") 

PLAINTIFF'S  EXHIBIT  NO.  11 

Treasury  Department 

Internal  Revenue  Service 

728  So.  Hill  St., 

Los  Angeles,  Calif. 

OfQce  Of 
Internal  Revenue  Agent  in  Charge 

In  re:     Income  Tax. 

Date  of  report :     Jun  12  1928 

Years  covered:     1925  and  1926. 

Mrs.  J.  Kammerdiner, 
237  So.  Highland  Ave., 
Los  Angeles,  Calif. 

Madam : 

There  is  attached  a  statement  af  adjustments 
which  this  oiiice  proposes  to  recommend,  affecting 
your  income  tax  liability,  and  a  form  of  waiver  of 
your  right  to  file  a  petition  with  the  United  States 
Board  of  Tax  Appeals.  If  a  deficiency  is  indicated 
and  the  adjustments  suggested  with  respect  thereto 
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are  satisfactory,  and  you  desire  that  the  recommen- 
dations be  forwarded  promptly  to  the  Bureau  at 
Washington  for  review  and  final  determination,  the 
waiver  should  be  signed  and  forwarded  to  this 
office.  Interest  is  payable  on  deficiencies  found  due 
as  set  forth  on  the  attached  form  882. 

If  you  do  not  agree  with  the  conclusions  set  forth 
in  the  incolsed  statement  it  is  desired  that  every 
opportunity  be  afforded  you  to  present  to  this  office 
any  objections  or  additional  information.  You  are 
accordingly  granted  thirty  days  from  date  of  this 
letter  within  which  you  may,  if  you  so  desire,  pro- 
test the  proposed  adjustments.  The  protest  and  any 
additional  statement  of  facts  must  be  submitted  to 
this  office,  executed  in  triplicate,  under  oath,  and 
should  contain  the  following  information: 

See  note  below. 

(a)  The  name  and  address  of  the  taxpayer 
(in  the  case  of  an  individual  the  residence,  and 
in  the  ease  of  a  corporation  the  principal  office 
or  place  of  business)  ;  (b)  in  the  case  of  a  cor- 
poration the  name  of  the  State  of  incorpora- 
tion; (c)  the  designation  by  date  and  symbol 
of  the  letter  advising  of  the  proposed  deficiency 
with  respect  to  which  the  protest  is  made;  (d) 
the  designation  of  the  year  or  years  involved 
and  a  statement  of  the  amount  of  tax  in  dispute 
for  each  year;  (e)  an  itemized  schedule  of  the 
findings  to  which  the  taxpayer  takes  exception ; 
(f )  a  summary  statement  of  the  grounds  upon 
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which  the  taxpayer  relies  in  connection  with 
each  exception;  (g)  in  case  the  taxpayer  desires 
a  hearing,  a  statement  to  that  effect;  and  (h) 
in  case  the  protest  is  prepared  or  filed  by  an 
attorney  or  agent  it  shall  have  thereon  a  state- 
ment signed  by  such  attorney  or  agent  showing 
whether  or  not  he  prepared  it  and  whether  or 
not  the  attorney  or  agent  knows  of  his  own 
knowledge  that  the  facts  therein  are  true. 

If  a  protest  is  filed  it  will  be  given  careful  con- 
sideration in  this  ofiSce  before  the  recommendations 
are  forwarded  to  Washington  for  action.  In  the 
event  that  you  do  not  protest  within  the  thirty-day 
period,  the  case  will  be  forwarded  immediately 
thereafter  to  the  Bureau  at  Washington  for  review. 

In  the  event  the  recommendations  are  not  ap- 
proved upon  review  in  Washington,  you  will  be 
notified  and  given  opportunity  to  discuss  the 
changes  with  this  office,  or  should  you  fail  to  protest 
to  this  office,  any  protest  which  you  may  subse- 
quently -file  with  Washington  will  he  referred  to  this 
office  for  consideration. 

If  a  deficiency  is  indicated  no  remittance  should 
be  made  until  you  receive  notice  of  assessment  from 
the  Collector  of  Internal  Revenue  for  your  District. 

Please  acknowledge  receipt  by  return  mail. 
Respectfully, 

E.  C.  WRIGHT. 

Internal  Revenue  Agent 
in  Charge. 
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Note:  Every  affidavit,  argument,  brief,  or  state- 
ment of  facts  prepared  or  filed  by  an  attorney  or 
agent  as  argument  or  evidence  in  the  matter  of  a 
claim  or  tax  matter  pending  before  the  Treasury 
Department,  shall  have  thereon  a  statement  signed 
by  such  attorney  or  agent  showing  whether  or  not 
he  prepared  such  document  and  whether  or  not  the 
attorney  or  agent  knows  of  his  own  knowledge  that 
statements  contained  therein  are  true. 

Enclosures : 

ED 
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Ralph  B.  Sells, 
Examining  Officer. 
In  re :  Mrs.  J.  Kammerdiner 
237  So.  Highland  Ave., 
Los  Angeles,  Calif. 

Preliminary  Statement 
Summary 

Year  Overassessment 

1925    $1,631.99 

1926    2,512.43 


Total $4,144.42 

Income  shown  by  Partnership  return,  J.  Kammerdiner 
and  Mrs.  J.  Kammerdiner,  has  been  reported  as  all  tax- 
able to  husband.  Changes  were  explained  to  taxpayer  who 
does  not  agree  to  change. 

Schedule  1. 

Block  Adjustments  1925 

Deductions 
Return        from  Income 

4.    Partnership  26,674.82 

7.    Dividends    289.41 


10.    Total  26,964.23 

15.    Contributions    150.00 


18.    Total  26,814.23     26,814.23 

Total  Income  None 

Schedule  1-A 

Explanation  of  Changes 

Total  Net  Income 26,814.23 

Taken  up  on  return  of  husband,  J.  Kammerdiner. 
Similar  change  made  for  the  year  1926,  Schedule  3. 
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In  re :  Mrs.  J.  Kammerdiner. 

Year  1925. 
Schedule  No.  2 

Computation  of  Tax — 1924  and  Subsequent  Years. 

Income  Tax. 

Net  income  (from  Schedule  1) None 

Tax  previously  assessed $1,631.99 

Overassessment  1,631.99 

Schedule  No.  3. 

1926. 
Block  Adjustments. 

Deductions 
Return        from  Income      Corrected 

4.    Partnership  33,405.09 

7.    Dividend    368.75 

10.    Total  33,773.84 

15.    Contributions    200.00 

18.                                           33,573.84     33,573.84        None 
Total  Income None. 

Schedule  No.  4. 

Year  1926. 

Computation  of  Tax — 1924  and  Subsequent  Year. 
Income  Tax. 

Net  income  from  Schedule None 

Total  tax  assessable  None 

Tax  previously  assessed  $2,512.43 


Overassessment  $2,512.43 

[Endorsed] :  Filed  Dec.  29,  1941. 
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Mr.  Bloom :     A  letter  from  the  Treasury  Depart- 
ment, dated  June  12,  1928,  being  a  report  of  the 
years  1925,  1926,  addressed  to  Mr.  J.  Kammerdiner. 
The  Clerk:     Plaintiff's  Exhibit  12. 

(The  document  referred  to  was  received  in 
evidence  and  marked  '^Plaintiff's  Exhibit  No. 
12.") 

PLAINTIFF'S  EXHIBIT  No.  12 

Treasury  Department 

Internal  Revenue  Service 

728  So.  Hill  St., 

Los  Angeles,  Calif. 

Office  Of 
Internal  Revenue  Agent  in  Charge 
In  re:     Income  Tax. 
Date  of  report :     Jun  12  1928 
Years  covered:     1925  and  1926. 

Mr.  J.  Kammerdiner, 
237  S.  Highland  Ave. 
Los  Angeles,  Calif. 

Sir: 

There  is  attached  a  statement  of  adjustments 
which  this  office  proposes  to  recommend,  affecting 
your  income  tax  liability,  and  a  form  of  waiver  of 
your  right  to  file  a  petition  with  the  United  States 
Board  of  Tax  Appeals.  If  a  deficiency  is  indicated 
and  the  adjustments  suggested  with  respect  thereto 
are  satisfactory,  and  you  desire  that  the  recommen- 
dations be  forwarded  promptly  to  the  Bureau  at 
Washington  for  review  and  final  determination,  the 
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waiver  should  be  signed  and  forwarded  to  this  office. 
Interest  is  payable  on  defi-cieneies  found  due  as  set 
forth  on  the  attached  form  882. 

If  you  do  not  agree  with  the  conclusions  set  forth 
in  the  inclosed  statement  it  is  desired  that  every 
opportunity  be  afforded  you  to  present  to  this  office 
any  objections  or  additional  informatioii.  You  are 
Accordingly  granted  thirty  days  from  date  of  this 
letter  within  which  you  may,  if  you  so  desire,  pro- 
test the  proposed  adjustments.  The  protest  and  any 
additional  statement  of  facts  must  be  submitted  to 
this  office,  executed  in  triplicate  under  oath,  and 
should  contain  the  following  information: 

See  note  below. 

(a)  The  name  and  address  of  the  taxpayer 
(in  the  <3ase  of  an  individual  the  residence,  and 
in  the  case  of  a  corporation  the  principal  office 
or  place  of  business)  ;  (b)  in  the  case  of  a  cor- 
poration the  name  of  the  State  (^f  incorpora- 
tion; (c)  the  designation  by  date  and  symbol 
of  the  letter  advising  of  the  proposed  deficiency 
with  respect  to  which  the  protest  is  made;  (d) 
the  designation  of  the  year  or  years  involved 
and  a  statement  of  the  amount  of  tax  in  dispute 
for  each  year;  (e)  an  itemized  schedule  of  the 
findings  to  which  the  taxpayer  takes  exception; 
(f)  a  summary  statement  of  the  grounds  ui)on 
whi(ih  the  taxpayer  relies  in  connection  with 
each  exception;  (g)  in  case  the  taxpayer  desires 
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a  hearing,  a  statement  to  that  effect;  and  (h) 
in  case  the  protest  is  prepared  or  filed  by  an 
attorney  or  agent  it  shall  have  thereon  a  state- 
ment signed  by  such  attorney  or  agent  showing 
whether  or  not  he  prepared  it  and  whether  or 
not  the  attorney  or  agent  knows  of  his  own 
knowledge  that  the  facts  therein  are  true. 

If  a  protest  is  filed  it  will  be  given  careful  eon- 
sideration  in  this  office  before  the  recommendations 
are  filed  to  Washington  for  action.  In  the  event  that 
you  do  not  protest  within  the  thirty-day  period,  the 
case  will  be  forwarded  immediately  thereafter  to 
the  Bureau  at  Washington  for  review. 

In  the  event  the  recommendations  are  not  ap- 
proved upon  review  in  Washington,  you  will  be 
notified  and  given  opportunity  to  discuss  the 
changes  with  this  office,  or  should  you  fail  to  protest 
to  this  office,  anj/  protest  which  you  may  stibse- 
qiiently  file  with  V/ashington  will  he  referred  to  this 
office  for  consideration. 

If  a  deficiency  is  indicated  no  remittance  should 
be  made  until  you  receive  notice  of  assessment  from 
the  Collector  of  Internal  Revenue  for  your  district. 

Please  acknowledge  receipt  by  return  mail. 
Eespectfully, 

E.  C.  WRIGHT. 

Internal  Revenue  Agent 
in  Charge. 

Note:  Every  affidavit,  argument,  brief,  or  state- 
ment of  facts  prepared  or  filed  by  an  attorney  or 
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agent  as  argument  or  evidence  in  the  matter  of  a 
claim  or  tax  matter  pending  before  the  Treasury 
Department  shall  have  thereon  a  statement  signed 
by  such  attorney  or  agent  showing  whether  or  not 
he  prepared  such  document  and  whether  or  not  the 
attorney  or  agent  knows  of  his  own  knowledge  that 
statements  contained  therein  are  true. 

Inclosures : 

ED 

Waiver  of  Right  to  File  a  Petition  with 
the  United  States  Board  of  Tax  Appeals 

The  undersigned  taxpayer  hereby  waives  the 
right  to  file  a  petition  with  the  United  States  Board 
of  Tax  Appeals  under  Section  274(a)  of  the  Rev- 
enue Act  of  1926,  and  consents  to  the  assessment 
and  collection  of  a  deficiency  in  tax  for  the  years 
1925  and  1926  aggregating  $10190.26,  as  indicated 
!n  the  statement  of  the  Internal  Revenue  Agent  in 
Charge  at  Los  Angeles,  Calif,  dated  Jun  12,  1928. 

Summary 

Years  Additional  Tax 

1925  $  4,220.70 

1926 5,969.56 

Total 10,190.26 

(Name) 

(Address) 
Date  By 


James  A,  Kammerdiner  387 

(Testimony  of  Dan  O'Hanlon.) 

Note. — This  waiver  does  not  extend  the  statute  of 
limitations  for  refund  or  assessment  of  tax,  and  is 
not  an  agreement  as  provided  under  Section  1106  of 
the  Revenue  Act  of  1926,  but  its  execution  and  filing 
at  the  address  shown  in  the  accompanying  letter 
will  expedite  the  adjustment  of  your  income  tax 
liability  as  indicated  above. 

Ralph  B.  Sell, 

Internal  Revenue  Agent. 

In  re:     Mr.  J.  Kammerdiner, 
237  S.  Highland  Ave., 
Los  Angeles,  Calif. 

Preliminary  Statement. 
Summary. 

Years  Additional  Tax 

1925    $  4,220.70 

1926    5,969.56 

Total 10,190.26 

Principal  cause  of  additional  tax: 

Partnership  of  Mr.  and  Mrs.  Kammerdiner,  the 
income  of  which  appears  to  be  commimity  income 
taxable  to  husband. 

Changes  discussed  with  taxpayer  who  does  not 
agree  to  change. 

Taxpayer  is  married,  living  with  wife  and  two 
children  under  18  and  principal  support  of  mother- 
in-law. 

Taxpayer  objects  to  the  change  based  on  the  fol- 
lowing   argument:    ^^The    undersigned    James    A. 
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Kammerdiner  and  Myrtle  B.  Kammerdiner,  hus- 
band and  wife,  of  Los  Angeles,  California,  hereby- 
state,  declare  and  agree  that  the  business  of  manu- 
facturing, renting  and  selling  Rotary  Jars,  hereto- 
fore conducted  by  them  under  the  name  of  James 
A.  Kammerdiner,  at  .237  South  Highland  Avenue, 
Los  Angeles,  California,  all  the  assets  of  which  busi- 
ness is  their  community  property,  is  now  and  all  in- 
crease or  change  thereof  shall  be,  their  joint  prop- 
erty with  right  of  survivorship. 

In  Witness  Whereof  we  have  hereunto  affixed  our 
signature  at  the  City  of  Los  Angeles,  California  on 
the  3d  day  of  Jan.  1928." 

Taxpayers  state  that  they  had  an  oral  agreement 
prior  to  the  above.  First  return  as  a  partnership 
made  in  1925. 

Provisions  of  Sec.  1106(b)  explained  to  taxpayer. 

^'Rotary  Jars",  a  patent  device  used  to  release 
oilwell  equipment  that  at  times  get  stuck  in  well 
while  drilling  for  oil. 

[Endorsed] :  Piled  Dec.  29,  1941. 
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In  re:  Mr.  J.  Kammerdiner. 


Schedule  1. 
Block  Adjustments     1925. 

Additions  to     Deductions 
Return  Income        from  Income      Corrected 

2.  Business  54,333.65  54,333.65 

4.  Partnership29,492.71  26,674.82       2,817.89 

5.  Rent  142.83  142.83 
7.  Dividends         289.41  289.41  578.82 

10.  Total  57,873.19 

11.  Interest  Pd.  310.78         310.78 

12.  Taxes  816.07         816.07 
15.    Contributions  150.00         150.00 

17.    Total  1,276.85 

Total  Income--  29,782.12     54,765.89     27,951.67     56,596.34 

Schedule  1-A 

Explanation  of  Changes. 

Total  Net  Income  shown  by  return  of 

J.  Kammerdiner $29,782.12 

Mrs.  J.  Kammerdiner 26,814.23 

As  amended — Joint  return $56,596.35 

Total  Net  Income  shown  by  the  Partnership  return,  J. 
Kammerdiner  and  Mrs.  J.  Kammerdiner  and  wife's  in- 
come all  taken  up  as  taxable  to  Mr.  J.  Kammerdiner. 

Name  of  Taxpayer — Mr.  J.  Kammerdiner. 
Schedule  No.  2 

Year — Period — ended  1925 
Computation  of  Tax — 1924  and  Subsequent  Years 
Income  Tax 

Net  income  (from  Schedule  1) $56,596.34 

Less:  Net  loss   (section  206) $ 

Capital  net  gain 

Income  subject  to  surtax $56,596.34 
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Less :  Dividends    $      578.82 

Interest  on  Liberty  Bonds,  etc 

Personal  exemption  and  credit 
for  dependents  4,700.00        5,278.82 

Balances  subject  to  normal  tax $51,317.52 

Normal  tax  at  II/2  on  $4,000 $        60.00 

Normal  tax  at  3       on     4,000 120.00 

Normal  tax  at  5      on  43,317.52    ....     2,165.88 

Surtax  on  56,596.34    3,889.45 

Tax  at  121/2%   on  capital  net  gain 

of  $ $  6,235.33 

Fiscal  year  income  from  partnerships,  etc. : 

Normal  tax  at  .—  on  $ $ 

Normal  tax  at  ..-  on  $ 

Normal  tax  at  ....  on  $ 

Surtax    on $ 

Total  tax  $  6,235.33 

Less:  Credit  of  25%  for  earned  net 

income   (from  Schedule  3) $        41.05 

Income  tax  paid  at  source 

Taxes  paid  to  a  foreign  country    41.05 

Total  tax  assessable  $  6,194.28 

Tax  previously  assessed  1,973.58 

Additional  tax  to  be  assessed  (over 

assessment)   $  4,220.70 

In  re:  J.  Kammerdiner. 

Schedule  No.  3 

Computation  of  Earned  Income  Credit — 
1924  and  Su])sequent  Years 

Year  1925. 
Income  Tax 
Earned  net  income   (not  over  $10,000  for  1924, 
or  $20,000  thereafter)   $11,630.30 
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Less  personal  exemption  and  credit  for  depend- 
ents      4,700.00 

Balance    $  6,930.30 

Normal  tax  at  11/2%  on  $4000 $       60.00 

Normal  tax  at  3%      on  $2930.30 87.91 

Surtax  on  $11,630.30 16.30 


Total  tax  $      164.21 

Credit  of  25  per  cent $       41.05 

(2)  54333.65 

(4)     2817.89 

58151.54 
20 

11630.3080 

In  re:  J.  Kammerdiner. 

Schedule  No.  4 
Block  Adjustments        1926. 

Additions  to      Deductions 
Return  Income         from  Income     Corrected 

2.  Business  67,469.98  67,469.98 

3.  Interest  13.59  13.59 

4.  Partnership33,405.09  33,405.09 

5.  Rents  29.54  29.54 
7.  Dividends  368.75  368.75  737.50 
9.  Joint 

Venture         3,507.83  3,507.83 

10.    Total  71,758.44 

12.    Taxes   Paid  1,701.93         1,701.93 

15.    Contributions  200.00  200.00 

17.    Total  1,901.93 

Total  Income     37,281.67     67,881.86     35,307.02     69,856.51 
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Schedule  4-A. 

1926. 
Explanation  of  Changes. 

Total  net  Income  as  shown  by  return  of 

J.  Kammerdiner  $37,281.67 

Mrs.  J.  Kammerdiner  33,573.84 

Total 70,855.51 

Less  error  in  computation 999.00 

Amended — Joint  return  $69,856.51 

In  re:  J.  Kammerdiner 

Profit  and  Loss  Statement. 
Item 

Sale  and  rentals $119,862.43 

Cost  of  equipment,  repairs 

and  expenses  $  40,249.28 

Salary  and  Commissions 9,525.00 

Auto  expenses 1,155.81 

Auto  depn.  25%  1,305.00 

Loss  on  Jars  156.75 

Total  deduction  53,392.45 

2.    Business  Income  (Sch.  4) 67,469.98 

5.    Total  receipts 537.50 

Taxes  and  repairs  367.96 

Depn.  4%   140.00              507.96 

Rental   Income  29.54 

9.    Joint  Venture 

Orange  Grove  %  interest 3,507.83 
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Name  of  Taxpayer — J.  Kammerdiner. 

Schedule  No.  5 

Year  1926. 

Computation  of  Tax — 1924  and  Subsequent  Years 
Income  Tax 

Net  income  (from  Schedule  1) $69,856.51 

Less:  Net  loss   (section  206) $ 

Capital  net  gain 


Income  subject  to  surtax $69,856.51 

Less :  Dividends    $      737.50 

Interest  on  Liberty  Bonds,  etc 

Personal      exemption      and      credit 

for  dependents  4,700.00        5,437.50 

Balances  subject  to  normal  tax $64,419.01 


Normal  tax  at  11/2  on  $4,000.00 $       60.00 

Normal  tax  at  3       on     4,000.00 120.00 

Normal  tax  at  5       on  56,419.00 2,820.95 

Surtax  on  $69,856.51 6,035.61 

Tax  at  121/^%  on  capital  net  gain 

of  $ $  9,036.56 

Fiscal  year  income  from  partnerships,  etc. : 

Normal  tax  at  — .  on  $ $ 

Normal  tax  at  — .  on  $ 

Normal  tax  at  .—  on  $ 

Surtax    on $ 

Total    tax    $  9,036.56 

Less :  Credit  of  25%  for  earned  net 

income   (from  Schedule  6) $       74.67 

Income  tax  paid  at  source 

Taxes  paid  to  a  foreign  country    74.67 

Total   tax  assessable $  8,961.89 

Tax    previously    assessed 2,992.33 

Additional  tax  to  be  assessed  (over 
assessment)    $  5,969.56 
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In  re:  J.  Kammerdiner. 

Schedule  No.  6 

Computation  of  Earned  Income  Credit — 
1924  and  Subsequent  Years 

Year  1925. 
Income  Tax 

Earned  net  income  (not  over  $10,000  for  1924, 
or  $20,000  thereafter) $14,195.56 

Less  personal  exemption  and  credit  for  de- 
pendents       4,700.00 

Balance    9,495.56 

Normal  tax  at  11/2%  on  $4000  $  60.00 

Normal  tax  at  3%  on  $4000   120.00 

Normal  tax  at  5%  on  $1,495.56 74.78 

Surtax  on  $14,195.56  43.91 

Total  tax  298.69 

Credit  of  25  per  cent 74.67 

Block 

(2)  67469.98 

(9)     3507.83 

70977.81 
20% 

14195.5620 
'     Endorsed] :  Filed  Dec.  29,  1941. 


Mr.  Bloom:  A  letter  from  the  Treasury  Depart- 
ment, Washington,  D.  C,  addressed  to  Mr.  J.  Kam- 
merdiner, dated  August  14,  1928,  being  a  review  of 
the  report  sent  in  for  the  years  1925  and  1926. 

The  rierk:     13.  [144] 
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(The  document  referred  to  was  received  in 
evidence  and  market  ''Plaintiff's  Exhibit  No. 
13.") 

PLAINTIFF'S  EXHIBIT  No.  13 

(959M)  Form  NP-lb 

Treasury  Department 

Washington 

Aug.  14,  1928 

Office  of 
Commissioner  of  Internal  Revenue 

Address  Reply  to 

Commissioner  of  Internal  Revenue 

And  Refer  to 

IT:AR:B-10 

CEJ 

Mr.  J.  Kammerdiner, 

237   South  Highland  Avenue, 
Los  Angeles,  California. 
Sir: 

A  review  of  the  report  submitted  by  the  Internal 
Revenue  Agent  in  Charge,  San  Francisco,  Cali- 
fornia, covering  your  tax  liability  for  the  years 
1925  and  1926,  discloses  a  deficiency  of  $10,190.26. 
The  recommendations  of  the  Revenue  Agent 
above  indicated  have  been  approved  by  this  office 
after  consideration  of  the  protest  filed  with  said 
agent  in  connection  therewith.  If  you  acquiesce 
in  the  proposed  adjustments  as  shown  in  this  letter 
and  the  accompanying  statement,  you  are  requested 
to  execute   the   enclosed  form  and  forward  it  to 
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the  Commissioner  of  Internal  Revenue,  Washing- 
ton, D.  C,  for  the  attention  of  IT  :AR  :B-10-CE J. 

If,  however,  you  do  not  acquiesce  in  all  of  the 
proposed  changes,  you  will  be  afforded  an  opportu- 
nity for  hearing  in  the  Unit  at  Washington  upon 
request. 

If  no  reply  is  received  within  20  days  from  the 
date  of  this  letter  it  will  be  assumed  that  no  hear- 
ing is  desired  and  the  Bureau  will  proceed  to  close 
the  case  in  the  usual  manner. 

If  after  said  hearing  and  consideration  by  this 
office  of  evidence  or  briefs  of  argument  submitted, 
the  Commissioner  finally  determines  that  there  is 
a  deficiency,  you  will  be  advised  thereof  by  regis- 
tered mail  in  accordance  with  the  provisions  of 
Section  274  of  the  Revenue  Act  of  1926.  Should 
you  not  agree  to  the  deficiency  as  finally  determined 
by  the  Commissioner,  you  will  be  allowed  60  days 
from  the  date  of  mailing  of  the  registered  letter 
(not  counting  Sunday  as  the  sixtieth  day)  in  which 
to  file  a  petition  with  the  United  States  Board  of 
Tax  Appeals  for  a  redetermination  of  the  de- 
ficiency. 

Respectfully, 
C.  B.  ALLEN, 

Deputy  Commissioner. 
By   L.  B.  ROBINSON, 

Head  of  Division. 
Enclosures : 
Statement 
Form  866. 
Form  882. 
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STATEMENT 
IT:AR:B-10 
CEJ 

Aug  14  1928 

In  re :  Mr.  J.  Kammerdiner, 

237  South  Highland  Avenue, 
Los  Angeles,  California. 

Year  Deficiency  in  Tax 

1925  $  4,220.70 

1926  5,969.56 

Total   $10,190.26 

Reference  is  made  to  the  report  of  the  Internal  Revenue 
Agent  in  Charge,  San  Francisco,  California,  covering  your 
tax  liability  for  the  years  1925  and  1926,  and  to  your  pro- 
test submitted  under  date  of  June  28,  1928. 

Careful  consideration  has  been  accorded  your  protest 
in  connection  with  the  agent's  findings. 

Your  contention  that  a  partnership  existed  between  you 
and  your  wife  during  the  years  1925  and  1926  and  that 
your  wife  held  a  vested  interest  in  such  partnership  as 
her  separate  property  has  been  denied.  As  no  specific 
evidence  has  been  furnishd  to  substantiate  your  conten- 
tion the  total  income  received  by  you  and  Mrs.  Kammer- 
diner during  the  years  in  question  is  considered  to  be 
community  income  taxable  to  you. 

1925 

Net  income  reported  $29,782.12 

Add: 

1.    Income  transferred  from  wife's  return....  26,814.22 

Net  income  adjusted  $56,596.34 

Computation  of  Tax 

Net  income  subject  to  surtax $56,596.34 

Less: 

Dividends    $      578.82 

Personal  exemption  and  credit 

for  dependents  4,700.00        5,278.82 

Balance  subject  to  normal  tax $51,317.52 
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Normal  tax  at  11/2%  on     $4,000.00 $        60.00 

Normal  tax  at  3%       on     $4,000.00 120.00 

Normal  tax  at  5%       on  $43,317.52 2,165.88 

Surtax  on  $56,596.34 3,889.45 


Total  tax  $  6,235.33 

Less: 

Credit  of  25%  for  earned  net  income 41.05 


Total  tax  assessable $  6,194.28 

Tax  previously  assessed  1,973.58 


Deficiency    in    tax $  4,220.70 

Explanation  of  Changes 
The  reason   for  the  increase  in  your  tax  liability  has 
been  explained  above. 

1926 

Net  income  reported  on  return $37,281.67 

Add: 

1.    Income  transferred  from  wife's  return  33,573.84 


Total  $70,855.51 

Deduct : 

2.    Error  in  computation  on  return 999.00 

Net  income  subject  to  surtax $69,856.51 

Less: 

Dividends    $      737.50 

Personal  exemption   and  credit 

for  dependents  4,700.00         5,437.50 


Balance  subject  to  normal  tax $64,419.01 

Normal  tax  at  11/2%  on  $4,000.00 $        60.00 

Normal  tax  at  3     %  on  $4,000.00 120.00 

Normal  tax  at  5%       on  $56,419.01 2,820.95 

Surtax  on  $69,856.51 6,035.61 


Total    tax    $  9,036.56 
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Less: 

Credit  of  25%  for  earned  net  income 74.67 

Total  tax  assessable  $  8,961.89 

Tax  previously  assessed  2,992.33 

Deficiency    $  5,969.56 

Explanation  of  Changes 

1.  Income  reported  on  your  wife's  return  has  been 
included  in  your  return  for  reasons  explained  above. 

2.  Due  to  errors  in  computation,  income  reported  on 
your  return  was  overstated  by  $999.00. 

Payment  should  not  be  made  until  a  bill  is  received 
from  the  Collector  of  Internal  Revenue  for  your  district, 
and  remittance  should  then  be  made  to  him. 

[Endorsed] :  Filed  Dec.  29,  1941. 


Mr.  Bloom:  A  letter  dated  July  12,  1929,  being 
a  report  for  the  year  1927  from  the  Treasury  De- 
partment, Internal  Revenue  Service,  addressed  to 
Mrs.  J.  Kammerdiner. 

The  Court:     It  may  be  received. 
The  Clerk:     Plaintiff's  Exhibit  14. 

(The  document  referred  to  was  received  in 
evidence  and  marked  '^Plaintiff's  Exhibit  No. 
14.") 
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PLAINTIFF'S   EXHIBIT   No.   14 

Treasury  Department 
Internal  Revenue  Service 

728  South  Hill  Street 
Los  Angeles,   California 

Office  of 
Internal  Revenue  Agent  in  Charge 

Mrs.  J.  Kammerdiner 

237  South  Highland  Avenue 

Los  Angeles,  California 

In  re:     Income  Tax 

Date  of  report:         Jul  12  1929 

Year  covered :     1927 

Madam : 

There  is  attached  a  statement  of  adjustments 
which  this  office  proposes  to  recommend,  affecting 
your  income  tax  liability,  and  a  form  of  waiver  of 
your  right  to  file  a  petition  with  the  United  States 
Board  of  Tax  Appeals.  If  a  deficiency  is  indicated 
and  the  adjustments  suggested  with  respect  thereto 
are  satisfactory,  and  you  desire  that  the  recommen- 
dations be  forwarded  promptly  to  the  Bureau  at 
Washington  for  review  and  final  determination,  the 
waiver  should  be  signed  and  forwarded  to  this  office. 
Intetest  is  payable  on  deficiencies  found  due  as  set 
forth  on  the  attached  form  882. 

If  you  do  not  agree  with  the  conchisions  set  forth 
in  the  inclosed  statement  it  is  desired  tliat  every 
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opportunity  be  afforded  you  to  present  to  this  office 
any  objections  or  additional  information.  You  are 
accordingly  granted  thirty  days  from  date  of  this 
letter  within  which  you  may,  if  you  so  desire^ 
protest  the  proposed  adjustments.  The  protest  and 
any  additional  statement  of  facts  must  be  submit- 
ted to  this  office,  executed  in  triplicate  under  oath, 
and  should  contain  the  following  information : 

(a)  The  name  and  address  of  the  taxpayer 
(in  the  case  of  an  individual  the  residence,  and 
in  the  case  of  a  corporation  the  principal  of- 
fice or  place  of  business)  ;  (b)  in  the  case  of  a 
corporation  the  name  of  the  State  of  incorpo- 
ration; (c)  the  designation  by  date  and  S3niibol 
of  the  letter  advising  of  the  proposed  deficiency 
with  respect  to  which  the  protest  is  made;  (d) 
the  designation  of  the  year  or  years  involved 
and  a  statement  of  the  amount  of  tax  in  dispute 
for  each  year;  (e)  an  itemized  schedule  of  the 
findings  to  which  the  taxpayer  takes  exception ; 
(f )  a  summary  statement  of  the  grounds  upon 
which  the  taxpayer  relies  in  connection  with 
each  exception;  (g)  in  case  the  taxpayer  desires 
a  hearing,  a  statement  to  that  effect;  (h)  in  case 
the  protest  is  prepared  or  filed  by  an  attorney 
or  agent  it  shall  have  thereon  a  statement  signed 
by  such  attorney  or  agent  showing  whether  or 
not  he  prepared  it  and  whether  or  not  the  at- 
torney or  agent  knows  of  his  own  knowledge 
that  the  facts  therein  are  true. 
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If  a  protest  is  filed  it  will  be  given  careful  con- 
sideration in  this  office  before  the  recommendations 
are  forwarded  to  Washington  for  action.  In  the 
event  that  you  do  not  protest  within  the  thirty-day 
period,  the  case  will  be  forwarded  immediately 
thereafter  to  the  Bureau  at  Washington  for  review. 

In  the  event  the  recommendations  are  not  ap- 
proved upon  review  in  Washington,  you  will  be  no- 
tified and  given  opportunity  to  discuss  the  changes 
with  this  office,  or  should  you  fail  to  protest  to  this 
office,  any  protest  which  you  may  subsequently  file 
with  Washington  will  be  referred  to  this  office  for 
consideration. 

If  a  deficiency  is  indicated  no  remittance  should 
be  made  until  you  receive  notice  of  assessment  from 
the  Collector  of  Internal  Revenue  for  your  district. 

Please  acknowledge  receipt  by  return  mail. 
Respectfully, 

E.  C.  WRIGHT, 

Internal    Revenue    Agent    in 
Charge. 
Inclosures : 

Examining  Officer: 
Eskridge 
In  re:  Mrs.  J.  Kammerdiner 

237  South  Highland  Avenue 
Los  Angeles,  California 

STATEMENT  OF  TOTAL  TAX  LIABILITY 

Adjustments  Proposed  in 
Tax  Previously  Accompanying-  Report  Correct  Tax 

Year  Assessed  Deficiency      Overassessment  Liability 

1927  $4,335.61  —  $4,335.61  None 

Totals       $4,335.61  —  $4,335.61  None 
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Schedule  1 
Explanation  of  Items 

Net  income  reported $45,563.74 

Net   income    adjusted None 

Income    representing    one   half   share    of   profits    from 
business  has  been  included  in  husband's  return. 

Schedule  2 

Year  1927 
Computation  of  Tax — Income  Tax 

Net  income  None 

Total   tax  assessable None 

Tax  previously  assessed $4,335.61 

Overassessment  $4,335.61 

[Endorsed] :  Filed  Dec.  29,  1941. 

Mr.  Bloom :  A  letter  from  the  Treasury  Depart- 
ment, Internal  Revenue  Service,  addressed  to  J. 
Kammerdiner,  being  dated  July  12,  1929,  being  re- 
port for  the  year  1927. 

The  Clerk:     15  for  plaintiff. 

(The  document  referred  to  was  received  in 
evidence  and  marked  ^^Plaintiff's  Exhibit  No. 
15.") 
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PLAINTIFF'S  EXHIBIT  No.  15 

Treasury  Department 

Internal  Revenue  Service 

728  South  Hill  Street 

Los  Angeles,   California 

Office   of 
Internal  Revenue  Agent  in  Charge 

James  Kammerdiner 

237  South  Highland  Avenue 

Los  Angeles,  California 

In  re :     Income  Tax 

Date  of  report:     Jul.  12,  1929 

Year  covered:     1927 

Sir: 

There  is  attached  a  statement  of  adjustments 
which  this  office  proposes  to  recommend,  affecting 
your  income  tax  liability,  and  a  form  of  waiver  of 
your  right  to  file  a  petition  with  the  United  States 
Board  of  Tax  Appeals.  If  a  deficiency  is  indicated 
and  the  adjustments  suggested  with  respect  thereto 
are  satisfactory,  and  you  desire  that  the  recommen- 
dations be  forwarded  promptly  to  the  Bureau  at 
Washington  for  review  and  final  determination,  the 
waiver  should  be  signed  and  forwarded  to  this  of- 
fice. Interest  is  payable  on  deficiencies  found  due 
as  set  forth  on  the  attached  form  882. 

If  you  do  not  agree  with  the  conclusions  set  forth 
m  the  inclosed  statement  it  is  desired  that  every 
opportunity  be  afforded  you  to  present  to  this  office 
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any  objections  or  additional  information.  You  are 
accordingly  granted  thirty  days  from  date  of  this 
letter  within  which  you  may,  if  you  so  desire,  pro- 
test the  proposed  adjustments.  The  protest  and  any 
additional  statement  of  facts  must  be  submitted  to 
this  office,  executed  in  triplicate  under  oath,  and 
should  contain  the  following  information: 

(a)  The  name  and  address  of  the  Taxpayer 
(in  the  case  of  an  individual  the  residence,  and 
in  the  case  of  a  corporation  the  principal  of- 
fice or  place  of  business)  ;  (b)  in  the  case  of  a 
corporation  the  name  of  the  State  of  incorpora- 
tion; (c)  the  designation  by  date  and  symbol 
of  the  letter  advising  of  the  proposed  deficiency 
with  respect  to  which  the  protest  is  made;  (d) 
the  designation  of  the  year  or  years  involved 
and  a  statement  of  the  amount  of  tax  in  dis- 
pute for  each  year;  (e)  an  itemized  schedule  of 
the  findings  to  which  the  taxpayer  takes  excep- 
tion; (f)  a  summary  statement  of  the  grounds 
upon  which  the  taxpayer  relies  in  connection 
with  each  exception;  (g)  in  case  the  taxpayer 
desires  a  hearing,  a  statement  to  that  effect; 
and  (h)  in  case  the  protest  is  prepared  or  filed 
by  an  attorney  or  agent  it  shall  have  thereon 
a  statement  signed  such  attorney  or  agent  show- 
ing whether  or  not  he  prepared  it  and  whether 
or  not  the  attorney  or  agent  knows  of  his  own 
knowledge  that  the  facts  therein  are  true. 
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If  a  protest  is  filed  it  will  be  given  careful  con- 
sideration in  this  office  before  the  recommendations 
are  forwarded  to  Washington  for  action.  In  the 
event  that  you  do  not  protest  within  the  thirty-day 
period,  the  case  will  be  forwarded  immediately 
thereafter  to  the  Bureau  at  Washington  for  review. 

In  the  event  the  recommendations  are  not  ap- 
proved upon  review  in  Washington,  you  will  be 
notified  and  given  opportunity  to  discuss  the  changes 
with  this  office,  or  should  you  fail  to  protest  to 
this  office,  any  protest  which  you  may  subsequently 
file  with  Washington  will  be  referred  to  this  office 
for  consideration. 

If  a  deficiency  is  indicated  no  remittance  should 
be  made  until  you  receive  notice  of  assessment  from 
the  Collector  of  Internal  Revenue  for  your  district. 

Please  acknowledge  receipt  by  return  mail. 
Respectfully, 

E.  G.  WRIGHT, 

Internal    Revenue    Agent    in 
Gharge. 
Inclosures:  la 

Examining  Officer: 
P.  Eskridge 
In  re :  James  Kammerdiner 

237  South  Highland  Avenue 
Los  Angeles,  California 

STATEMENT  OP  TOTAL  TAX  LIABILITY 

Adjustments  Proposed  in 
Tax  Previously  Accompanying  Report  Correct  Tax 

Year  Assessed  Deficiency      Overassessment  Liability 

1927        $4,386.60  $9,619.95  —  $14,006.55 

Totals    $4,386.60  $9,619.95  —  $14,006.55 
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1927 

Cause  of  additional  tax  is  due  to  the  disallowance  of 
income  from  business  reported  as  partnership  income  in 
the  return  of  the  wife,  as  shown  in  a  separate  report. 

Taxpayer  and  wife  filed  separate  returns,  each  report- 
ing one  half  of  profit  from  business. 

Since  investigation  in  prior  years  discloses  that  no 
partnership  books  are  kept  showing  capital  account,  in- 
vestment on  profit  and  loss  account,  and  that  taxpayer 
and  wife  had  no  separate  bank  accounts,  it  is  considered 
that  the  wife  did  not  hold  a  vested  interest  in  partner- 
ship. The  total  income  is  held  to  be  taxable  on  a  joint 
return. 

Taxpayer  is  married,  living  with  his  wife,  has  two 
dependent  children  under  eighteen  years  of  age,  and  is 
chief  support  of  mother-in-law. 

Income  from  business  was  checked  on  copy  of  partner- 
ship return  and  found  correct  as  reported.  No  record  of 
partnership  return  in  this  office. 

Schedule  1 
Block  Adjustments 

Additions      Deductions 
Return  to  Income    from  Income      Corrected 

4.    Income  from 

business     $45,862.53     $45,862.53  $91,725.06 

7.    Dividends        101.21  101.21  202.42 

10.    Total 

income       $45,963.74     $45,963.74  $91,927.48 

15.    Contributions  None  $400.00  400.00 

17.  Total 

deductions        None  400.00 

18.  Net 

income       $45,963.74     $45,963.74    $400.00     $91,527.48 

Schedule  2 
Explanation  of  Items 

Net  income  reported $45,963.74 

Net  income  adjusted 91,527.48 

Increase  in  income $45,563.74 
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Net  income  of  $45,563.74  reported  by  taxpayer's  wife 
has  been  included  in  joint  return. 

Schedule  3 

Year  1927 
Computation  of  Earned  Income  Credit 
Income  Tax 

Earned  net  income $18,385.50 

Less    personal    exemption    and    credit    for    de- 
pendents         4,700.00 

Balance    $13,685.50 

Normal  tax  at  11/2%  on  $4,000.00  $  60.00 
Normal  tax  at  3%  on  $4,000.00  120.00 
Normal  tax  at  5%  on  $5,685.50  284.28 
Surtax  on  $18,385.50 155.42  619.70 

Credit  of  25% $      154.92 

Twenty    percent    of   net    income    from   business   equals 
$18,385.50. 

Schedule  4 

Year  1927 
Computation  of  Tax — Income  Tax 

Net  income   (from  Schedule  1) $91,527.48 

Less  net  loss  None 

Income  subject  to  surtax $91,527.48 

Less:  Dividends    $      202.42 

Personal  exemption  and  credit 

for  dependents  4,700.00        4,902.42 

Balance  subject  to  normal  tax $86,625.06 

Normal  tax  at  11/2%  on  $4,000.00  $  60.00 
Normal  tax  at  3%  on  $4,000.00  120.00 
Normal  tax  at  5%  on  $78,625.06  3,931.25 
Surtax  on  $91,527.48 10,050.22 

14,161.47 
Total  tax  $14,161.47 
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Less:  Credit  of  25%  for  earned  net 

income  (from  Schedule  3)....$      154.92 

154.92 

Total  tax  assessable  $14,006.55 

Tax  previously  assessed  4,386.60 

Additional  tax  to  be  assessed $  9,619.95 

[Endorsed]:  Filed  Dec.  29,  1941. 


Mr.  Bloom :    A  letter  from  the  Treasury  Depart- 
ment, dated  October  14,  1929,  to  Mr.  J.  Kammer- 
diner, being  a  deficiency  letter,  commonly  known 
as  a  90-day  letter. 
The  Clerk:     16. 

(The  document  referred  to  was  received  in 
evidence  and  marked  ^^Plaintiff's  Exhibit  No. 
16.") 
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PLAINTIFF'S  EXHIBIT  No.  16 

*^ Exhibit  A" 

Treasury  Department 

Washington 

Oct.  14,  1929. 
Office  of 
Commissioner  of  Internal  Revenue. 

Mr.  James  Kammercliner, 
237  South  Highland  Avenue, 
Los  Angeles,  California. 

Sir: 

In  accordance  with  Section  274  of  the  Revenue 
Ace  of  1926,  you  are  advised  that  the  determina- 
tion of  your  tax  liability  for  the  years  1927  dis- 
closes a  deficiency  of  $9,619.95,  as  shown  in  the  state- 
ment attached. 

The  section  of  the  law  above  mentioned  allows 
you  to  petition  the  United  States  Board  of  Tax 
Appeals  within  sixty  days  (not  counting  Sunday  as 
the  sixtieth  day)  from  the  date  of  the  mailing  of 
this  letter  for  a  redetermination  of  your  tax  lia- 
bility. 

However,  If  You  Do  Not  Desire  to  Petition,  you 
are  requested  to  execute  the  inclosed  Form  866  and 
forward  both  original  and  duplicate  to  the  Com- 
missioner of  Internal  Revenue,  Washington,  D.  C, 
for  the  attention  of  IT:C:P-7.    The  signing  of  this 
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agreement  form  will  expedite  the  closing  of  your 
return  by  permitting  an  early  assessment  of  any 
deficiencies  and  preventing  accumulation  of  inter- 
est charges,  since  the  interest  period  terminates 
thirty  days  after  filing  the  agreement  form,  or 
on  the  date  assessment  is  made,  whichever  is  earlier  ; 
Whereas  If  No  Agreement  Is  Filed,  interest  will 
accumulate  to  the  date  of  assessment  of  the  defi- 
ciencies. 

Respectfully, 

ROBT.  H.  LUCAS, 
Commissioner. 
By  (Signed)  DAVIS  BURNET, 

Deputy  Commissioner. 
Inclosures : 
Statement 
Form  866 
Form  882 


STATEMENT 
IT  :AR  :B-9 

vv  rjr 

Oct  14  1929 

In  re:  Mr.  James  Kammerdiner, 

237  South  Highland  Avenue, 
Los  Angeles,  California. 
Tax  Liability 

Corrected  Tax                 Tax  Previously 
Year                          Liability                           Assessed 

Deficiency 

1927               $14,006.55                $4,386.60 

$9,619.95 

The  report  of  the  Internal  Revenue  Agent  in  Charge  at 
San  Francisco,  California,  a  copy  of  which  has  been  fur- 
nished you,  which  explains  in  detail  the  determination  of 
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the   deficiency  has  been  reviewed  and  approved  by  this 
office. 

Net  income  reported  $45,963.74 

Add: 

1.  Additional  income  from  business 45,963.74 

$91,927.48 
Less: 

2.  Contributions   allowed   400.00 

Net  income  as  adjusted $91,527.48 

Explanation  of  Adjustments 

1.  Gross  income  reported  has  been  increased  under 
Article  31,  Regulations  69,  $45,927.48  which  represents 
income  from  your  business  which  was  reported  on  Mrs. 
Kammerdiner's  return  since  an  investigation  of  your  case 
discloses  that  no  partnership  books  are  kept  showing  the 
capital  accounts,  partnership  agreement,  or  separate  bank 
accounts.  It  is,  therefore,  held  that  your  wife  did  not 
hold  a  vested  interest  in  the  partnership,  and  that  the 
total  income  is  taxable  on  a  joint  return. 

2.  Contributions  in  the  amount  indicated  above  have 
been  allowed  as  a  deduction  from  gross  income  under 
Article  251,  Regulations  69. 

Computation  of  Tax 

Net  income  subject  to  surtax $91,527.48 

Less: 

Dividends    $     202.42 

Personal  exemption  and  credit 

for  dependents  4,700.00         4,902.42 

Balance  subject  to  normal  tax $86,625.06 

Normal  tax  at  11/2%  on  $4,000.00 $        60.00 

Normal  tax  at  3%       on  $4,000.00 120.00 

Normal  tax  at  5%     on  $78,625.06 3,931.25 

Surtax  on  $91,527.48 10,050.22 

Total  tax  $14,161.47 
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Credit  for  earned  net  income $      154.92 

Total   tax   assessable $14,006.55 

Tax  previously  assessed 4,386.60 

Deficiency  $  9,619.95 

Inasmuch  as  Item  One  is  the  only  issue,  and  is  now 
pending  before  the  United  States  Board  of  Tax  Appeals 
for  the  years  1925  and  1926,  formal  notice  of  deficiency 
is  mailed  you  at  this  time  without  affording  you  an  op- 
portunity for  a  hearing  before  the  Unit. 

Payment  should  not  be  made  until  a  bill  is  received 
from  the  Collector  of  Internal  Revenue  for  your  district, 
and  remittance  should  then  be  made  to  him. 

[Endorsed] :  Filed  Dec.  29,  1941. 


Mr.  Bloom :    A  letter  from  the  Treasury  Depart- 
ment, Internal  Revenue  Service,  addressed  to  Mrs. 
Jas.  Kammerdiner,  dated  May  15,  1930,  being  re- 
port for  the  year  1928. 
The  Court:     It  is  received. 
The  Clerk:     Plaintiff's  Exhibit  17.  [145] 

(The  document  referred  to  was  received  in 
evidence  and  marked  ''Plaintiff's  Exhibit 
No.  17.") 
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PLAINTIFF'S   EXHIBIT   No.    17 

Treasury  Department 

Internal  Revenue  Service 

Los  Angeles,   California 

Office   of 
Internal  Revenue  Agent  in  Charge 

Mr.  Jas.  Kammerdiner 

237  South  Highland  Avenue 

Los  Angeles,  California 

In  re:     Income  Tax 

Date  of  report:     May  15,  1930 
Year  covered:     1928 

Madam : 

There  is  attached  a  statement  of  adjustments 
which  this  office  proposed  to  recommend,  affecting 
your  income  tax  liability,  and  a  form  of  agreement 
as  to  final  determination  of  tax  liability.  If  the 
adjustments  suggested  are  satisfactory  and  you  de- 
sire an  immediate  review  and  final  determination, 
the  agreement.  Form  866,  should  be  signed  by  you 
and  forwarded  to  this  office.  Interest  is  payable  on 
deficiencies  found  due  as  set  forth  on  the  attached 
Form  882. 

If  you  do  not  agree  with  the  conclusions  set  forth 
in  the  inclosed  statement  it  is  desired  that  every 
opportunity  be  afforded  you  to  present  to  this  office 
any  objections  or  additional  information.    You  are 
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accordingly  granted  thirty  days  from  date  of  this 
letter  within  which  you  may,  if  you  so  desire,  pro- 
test the  proposed  adjustments.  The  protest  and  any 
additional  statement  of  facts  must  be  submitted  to 
this  office,  executed  in  triplicate  under  oath,  and 
should  contain  the  following  information: 

(a)  The  name  and  address  of  the  taxpayer 
(in  the  case  of  an  individual  the  residence,  and 
in  the  case  of  a  corporation  the  principal  office 
or  place  of  business)  ;  (b)  in  the  case  of  a  cor- 
poration the  name  of  the  State  of  incorpora- 
tion; (c)  the  designation  by  date  and  symbol 
of  the  letter  advising  of  the  proposed  defi- 
ciency with  respect  to  which  the  protest  is 
made;  (d)  the  designation  of  the  year  or  years 
involved  and  a  statement  of  the  amount  of 
tax  in  dispute  for  each  year;  (e)  an  itemized 
schedule  of  the  findings  to  which  the  taxpayer 
takes  exception;  (f)  a  summary  statement  of 
the  grounds  upon  which  the  taxpayer  relies  in 
connection  with  each  exception;  (g)  in  case  the 
taxpayer  desires  a  hearing,  a  statement  to  that 
effect;  and  (h)  in  case  the  protest  is  prepared 
or  filed  by  an  attorney  or  agent  it  shall  have 
thereon  a  statement  signed  by  such  attorney  or 
agent  showing  whether  or  not  he  prepared  it 
and  whether  or  not  the  attorney  or  agent  knows 
of  his  own  knowledge  that  the  facts  therein  are 
true. 


416  Nat  Rogan  vs. 

(Testimony  of  Dan  O'Hanlon.) 

If  a  protest  is  filed  it  will  be  given  careful  consid- 
eration in  this  office  before  the  recommendations  are 
forwarded  to  Washington  for  action.  In  the  event 
that  you  do  not  protest  within  the  thirty-day  period, 
the  case  will  be  forwarded  immediately  thereafter 
to  the  Bureau  at  Washington  for  review. 

In  the  event  the  recommendations  are  not  ap- 
proved upon  review  in  Washington,  you  will  be 
notified  and  given  opportunity  to  discuss  the  changes 
with  this  office,  or  should  you  fail  to  protest  to  this 
office,  any  protest  which  you  may  subsequently  file 
with  Washington  will  be  referred  to  this  office  for 
consideration. 

If  a  deficiency  is  indicated  no  remittance  should 
be  made  until  you  receive  notice  of  assessment  from 
the  Collector  of  Internal  Revenue  for  your  district. 
Please  acknowledge  receipt  by  return  mail. 
Respectfully, 

ALF  OFTEDAL, 

Internal    Revenue    Agent    in 
Charge. 
Inclosures : 

Statement  of  adjustments 
Forms  866  and  882 
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Name — Mrs.  Jas.  Kammerdiner 

237  South  Highland  Avenue 
Los  Angeles,  California 

Examining  Officer: 
W.  D.  Chandler 
STATEMENT  OF  TOTAL  TAX  LIABILITY 


Adjustments  Proposed  in 

Tax  Previously 

Accompanying-  Report 

Correct  Tax 

Year 

Assessed 

Deficiency      Overassessment 

Liability 

1928 

$12,382.42 

—            $12,312.74 

$69.68 

Totals      

Note 
The   amount   shown  in  the  first  column  of  the   above 
statement  is  the  amount  assessed  on  the  original  return 
except  as  indicated  in  the  following  summary  of  adjust- 
ments previously  made: 

(Followed  by  form  not  filled  in.) 
In  re :  Mrs.  Jas.  Kammerdiner. 

Table  of  Contents 
Preliminary  Statement 
Schedule  1     Block  adjustments  1928 

2  Earned  income  1928 

3  Computation  of  tax  1928 
Preliminary  Statement 

The  overassessment  is  occasioned  by  taxing  to  taxpay- 
er's husband,  J.  Kammerdiner,  the  major  portion  of  in- 
come returned  by  taxpayer  as  being  received  from  part- 
nership of  Mr.  and  Mrs.  J.  Kammerdiner,  which  is  held 
not  to  be  a  partnership. 

The  findings  were  discussed  with  taxpayer  who  does  not 
agree  to  the  adjustment  and  declines  to  sign  agreement 
as  to  overassessment. 

Taxpayer  was  married  and  living  with  her  husband  and 
three  dependents  at  end  of  taxable  year.  Husband,  J. 
Kammerdiner,  filed  separate  return  and  claimed  one  half 
of  personal  exemption  and  credit  for  one  dependent.  In 
view  of  the  fact  that  the  major  portion  of  the  income  has 
been  transferred  to  return  of  husband  he  has  also  been 
given  the  entire  personal  exemption  and  credit  for  de- 
pendents. 
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Schedule  1-A 
Explanation  of  Items 

Item  3 — Interest: 

Reported    ....1 None 

Corrected  , $  1,755.65 


Difference    $  1,755.65 

See  explanation  in  report  on  taxpayer's  husband,   J. 
Kammerdiner. 

Item  4 — Partnership: 

Reported    $84,254.30 

Corrected  None 


Difference    $84,254.30 

See   explanation  in  report  on  taxpayer's  husband,   J. 
Kammerdiner, 

Item  5 — Rents: 

Reported    None 

Corrected  $       87.29 


Difference    $        87.29 

See   explanation  in  report   on  taxpayer's  husband,   J. 
Kammerdiner. 

Item  6 — Sales: 

Reported    None 

Corrected     $  3,027.87 


Difference  $  3,027.87 

See   explanation  in   report  on  taxpayer's  husband,   J. 
Kammerdiner. 

Item  9 — Other  Income: 

Reported    None 

Corrected  $  1,279.41 


Difference $  1,279.41 

See   explanation  in  report  on  taxpayer's  husband,   J. 
Kammerdiner. 
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Item  12— Taxes: 

Reported    None 

Corrected  .$      877.70 

Difference    $      877.70 

See   explanation   in   report   on   taxpayer's   husband,   J. 
Kammerdiner. 

Schedule  2 

Year  ended  12-31-28 
Computation  of  Earned  Income  Credit — 
Income  Tax 
Earned  net  income $  5,000.00 

Less   personal   exemption   and   credit   for   de- 
pendents      — 

Balance $  5,000.00 

Normal  tax  at  11/2%  on  $4,000.00..$  60.00V 
Normal  tax  at  3%      on  $1,000.00..  30.00V 

Total  tax  $       90.00V 

Credit  of  25% $       22.50V 

Schedule  3 

Year  ended  12-31-28 
Computation  of  Income  Tax 
Net  income  (from  Schedule  1) $  5,226.81V 

Less  net  loss  — 

capital  net  gain  — 

Income  subject  to  surtax $  5,226.81 

Less:  Dividends    154.29V 

Interest   on   Liberty   Bonds, 
etc — 

Personal      exemption      and 
credit    for    dependents —  154.29 

Balance  subject  to  normal  tax $  5,072.52V 

Normal  tax  at  11/2%  on  $4,000.00  60.00V 
Normal  tax  at  3%  on  $1,072.52  32.18V 
Total  tax  $       92.18V 
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Less:  Credit  of   25%    for   earned 
net  income   (from  Sched- 
ule 2)  22.50 

22.50V 

Total  tax  assessable $       69.68  V 

Tax  previously  assessed 12,382.42V 

♦Comput.  OK     L.C.F. 

*This  line  and  check  marks  written  in  with  pencil. 
[Endorsed] :  Piled  Dec.  29,  1941. 


Mr.  Bloom :     A  letter  from  the  Treasury  Depart- 
ment,  Internal  Revenue   Service,   addressed  to  J. 
Kammerdiner,  dated  May  15,  1930,  being  a  report 
for  the  year  1928. 
The  Clerk:     18. 

(The  document  referred  to  was  received  in 
evidence  and  marked  '^Plaintiff's  Exliibit 
No.  18.'0 
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PLAINTIFF'S   EXHIBIT   No.   18 

Treasury  Department 

Internal  Revenue  Service 

Los  Angeles,   California 

Office  of 
Internal  Revenue  Agent  in  Charge 

James  Kammerdiner 

237  South  Highland  Avenue 

Los  Angeles,  California 

In  re:     Income  Tax 

Date  of  report :     May  15  1930 

Year  covered:     1928 

Sir: 

There  is  attached  a  statement  of  adjustments 
which  this  office  proposes  to  recommend,  affecting 
your  income  tax  liability,  and  a  form  of  agreement 
as  to  final  determination  of  tax  liability.  If  the 
adjustments  suggested  are  satisfactory  and  you  de- 
sire an  immediate  review  and  final  determination, 
the  agreement,  Form  866,  should  be  signed  by  you 
and  forwarded  to  this  office.  Interest  is  payable 
on  deficiencies  found  due  as  set  forth  on  the  at- 
tached Form  882. 

If  you  do  not  agree  with  the  conclusions  set  forth 
in  the  inclosed  statement  it  is  desired  that  every 
opportunity  be  afforded  you  to  present  to  this  of- 
fice any  objections  or  additional  information.  You 
are  accordingly  granted  thirty  days  from  date  of 
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this  letter  within  which  you  may,  if  you  so  desire, 
protest  the  proposed  adjustments.  The  protest  and 
any  additional  statement  of  facts  must  be  submit- 
ted to  this  office,  executed  in  triplicate  under  oath, 
and  should  contain  the  following  information : 

(a)  The  name  and  address  of  the  taxpayer 
(in  the  case  of  an  individual  the  residence,  and 
in  the  case  of  a  corporation  the  principal  office 
or  place  of  business)  ;  (b)  in  the  case  of  a  cor- 
poration the  name  of  the  State  of  incorpora- 
tion; (c)  the  designation  by  date  and  symbol 
of  the  letter  advising  of  the  proposed  defi- 
ciency with  respect  to  which  the  protest  is 
made;  (d)  the  designation  of  the  year  or  years 
involved  and  a  statement  of  the  amount  of  tax 
in  dispute  for  each  year;  (e)  an  itemized  sched- 
ule of  the  findings  to  which  the  taxpayer  takes 
exception;  (f)  a  summary  statement  of  the 
grounds  upon  which  the  taxpayer  relies  in  con- 
nection with  each  exception;  (g)  in  case  the  tax- 
payer desires  a  hearing,  a  statement  to  that 
effect;  and  (h)  in  case  the  protest  is  prepared 
or  filed  by  an  attorney  or  agent  it  shall  have 
thereon  a  statement  signed  by  such  attorney  or 
agent  showing  whether  or  not  he  prepared  it 
and  whether  or  not  the  attorney  or  agent  knows 
of  his  own  knowledge  that  the  facts  therein  are 
true. 

If  a  protest  is  filed  it  will  be  given  careful  con- 
sideration in  this  office  before  the  recommendations 
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are  forwarded  to  Washington  for  action.  In  the 
event  that  you  do  not  protest  within  the  thirty-day 
period,  the  case  will  be  forwarded  immediately 
thereafter  to  the  Bureau  at  Washington  for  review. 
In  the  event  the  recommendations  are  not  ap- 
proved upon  review  in  Washington,  you  will  be 
notified  and  given  opportunity  to  discuss  the  changes 
wdth  this  office,  or  should  you  fail  to  protest  to  this 
office,  any  protest  which  you  may  subsequently  file 
with  Washington  will  be  referred  to  this  office  for 
consideration. 

If  a  deficiency  is  indicated  no  remittance  should 
be  made  until  you  receive  notice  of  assessment  from 
the  Collector  of  Internal  Revenue  for  your  district. 
Please  acknowledge  receipt  by  return  mail. 
Respectfully, 

ALF  OFTEDAL, 

Internal    Revenue    Agent    in 
Charge. 
Inclosures : 

Statement  of  adjustments 
Forms  866  and  882 
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Name — J.  Kammerdiner 

237  South  Highland  Avenue 
Los  Angeles,  California 

Examining  Officer: 
W.  D.  Chandler 

STATEMENT  OP  TOTAL  TAX  LIABILITY 

Adjustments  Proposed  in 
Tax  Previously  Accompanying  Report  Correct  Tax 

Year  Assessed  Deficiency      Overassessment  Liability 

1928        $12,543.70     $19,716.33V  —  $32,260.03 

Totals     -  

Note 
The   amount   shown   in   the   first  column  of  the  above 
statement  is  the  amount  assessed  on  the  original  return 
except  as  indicated  in  the  following  summary  of  adjust- 
ments previously  made : 

(Followed  by  form  not  filled  in.) 

Table  of  Contents 
Preliminary  Statement 
Schedule  1    Block  Adjustment  1928 

2  Earned  Income  1928 

3  Computation  of  Tax  1928 

Preliminary  Statement 

The  additional  tax  is  occasioned  by  inclusion  of  income 
which  had  been  returned  by  wife  as  partnership  income. 

The  findings  were  discussed  with  taxpayer  who  does  not 
agree  to  the  adjustments  and  declines  to  sign  agreement 
consenting  to  assessment. 

Taxpayer  was  married,  living  with  wife  and  had  three 
dependents  at  end  of  taxable  year.  Wife  filed  separate  re- 
turn and  claimed  one  half  of  personal  exemption  and 
credit  for  tv^o  dependents.  In  view  of  the  fact  that  the 
major  portion  of  the  income  returned  by  wife  has  been 
included  in  husband's  return  he  has  been  allowed  entire 
personal  exemption  and  credit  for  dependents. 
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Schedule  1-A 
Explanation  of  Items 
Item  2 — Business: 

Reported    None 

Corrected  $160,349.15 

Difference    $160,349.15 

The  income  reported  above  was  reported  as  partner- 
ship income  on  Form  1065  for  Mr.  and  Mrs.  J.  Kammer- 
diner  and  there  was  also  included  in  that  return  income 
from  interest,  rents,  dividends  and  profit  on  sales  of 
stock.  Examining  officer  has  segregated  the  income  from 
operation  of  the  ''Rotary  Jar"  business,  which  is  con- 
sidered as  income  to  husband,  from  that  which  was  de- 
rived from  jointly  owned  property  and  shows  same  above 
as  income  of  husband.  Income  from  jointly  owned  prop- 
erty is  allocated  between  husband  and  wife  on  a  fifty 
fifty  basis. 

Income  from  the  ''Rotary  Jar"  business  is  shown  in 
the  following  schedule. 

Schedule  1-B 
Explanation  of  Items 

Income  from  rental  of  "Rotary  Jars" $127,120.17 V 

Income  from  sale  of  "Rotary  Jars" 115,159.00V 

Income  from  Mid-Continent  rentals 1,162.50V 

Income  from  San  Joaquin  rentals 3,790.54V 

Income  from  Wyoming  and  Montana  rentals  706.92V 

Income  from  Assemblies  rentals 1,598.00V 

Total  income $249,537.13  V 

Deductions : 

Expense  of  manufacturing  and 

repairs   $  65,189.62V 

General     expense,     advertising, 

etc 4,588.03  V 

Commissions    16,475.00V 

Automobile  expense  1,011.17V 

Automobile  depreciation  1,166.66V 

Loss  on  sale  of  automobile 757.50V     89,187.98V 

Gain  from  "Rotary  Jar"  busi- 
ness    $160,349.15V 
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The  entire  income  from  the  ''Rotary  Jar"  business  is 
held  to  be  income  of  J.  Kammerdiner  in  view  of  the  fact 
that  no  partnership  exists.  See  report  under  even  date  on 
alleged  partnership  of  IMr.  and  Mrs.  J.  Kammerdiner. 

Schedule  1-C 
Explanation  of  Items 
In  arriving  at  the  above  income  the  following  adjust- 
ments have  been  made: 

Amount  shown  on  Line  3,  Form  1065....$158,286.97 
Plus  capital  item  charged  to  expense 2,385.60V 


$161,672.57V 
Less  income  from  ranch  at  Olive 1,323.42 


$160,349.15V 

Disallowance  of  capital  expenditure  is  explained  as 
follows.  Taxpayer  developed  and  patented  a  "Rotary 
Jar"  in  1923.  In  1928  he  purchased  the  Scanlon  patent 
for  which  he  paid  $2,520.00.  Taxpayer  states  that  his 
sole  reason  for  purchasing  this  patent  was  to  protect  his 
own  original  patent  and  that  the  patent  which  he  pur- 
chased is  of  no  value  to  him  aside  from  the  protection 
which  he  sought.  In  view  of  the  fact  that  taxpayer  states 
that  the  patent  was  purchased  for  the  purpose  of  pre- 
venting its  development  along  lines  which  might  result 
in  the  manufacture  of  a  tool  adapted  to  produce  results 
similar  to  those  produced  by  taxpayer's  patented  tool,  it 
is  believed  that  depreciation  should  be  allowed  on  the 
basis  of  the  remaining  life  of  the  original  patent  rather 
than  on  the  life  of  the  patent  which  was  purchased.  De- 
preciation is,  therefore,  computed  on  that  basis. 

The  original  patent  v/as  issued  in  October  1923  and  in 
May  1928,  at  which  time  the  Scanlon  patent  was  ])ur- 
chased,  had  a  remaining  life  of  twelve  and  one  luilf 
years.  Therefore,  the  annual  depreciation  allowable  would 
i)e 

$2,520.00  divided  by  12.5  equals  $201.00,  and  as  the 
patent  was  purchased  in  IMay  1928  the  amount  allowable 
for  that  voar  would  ])e  two  thirds  of  $201.00  or  $134.40. 
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The  full  cost  of  the  patent,  $2,520.00  was  charged  to 
general  expense  and  examining  officer  has  added  to  in- 
come $2,385.40,  which  is  the  difference  between  the  cost 
and  the  allowable  depreciation. 

The  books  and  accounts  kept  for  the  alleged  partner- 
ship are  on  the  cash  receipt  and  disbursement  basis.  Tax- 
payer does  no  manufacturing  of  his  tool  but  hired  them 
made  and  the  entire  cost  is  used  as  an  expense  item.  No 
inventories  are  made  and  no  capital  accounts  are  kept.  A 
considerable  number  of  the  tools,  ''Rotary  Jars"  are 
owned  by  taxpayer  and  are  in  use  on  a  rental  basis  in 
the  United  States,  while  those  in  use  in  foreign  countries 
are  sold  outright. 

Schedule  1-E 
Explanation  of  Items 
Income   from   ranch   at   Olive   is   the   joint   income   of 
husband  and  wife  and  has,  therefore,  been  excluded  from 
income  from  business  and  allocated  on  a  fifty  fifty  basis 
in  Item  9  of  their  separate  returns. 
[Pencil  Notation]  : 
661.71— 
617.70 


Schedule  1-F 
Item  3 — Interest: 

Reported $    None 

Corrected  1,755.66 

Difference    $  1,755.66 

Income  from  interest  reported  on  Line  5  of  Form  1065 
was  derived  from  jointly  owned  property  of  husband  and 
wife   and   has,   therefore,   been   allocated  on  a  fifty  fifty 
basis  in  their  separate  returns. 
Item  4 — Partnership  : 

Reported    $84,254.30 

Corrected  None 

Difference $84,254.30 

See  explanation  in  Item  2. 
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Schedule  1-G 
Explanation  of  Items 
Item  5 — Rents: 

Reported    None 

Corrected  $       87.30 

Difference $       87.30 

Income  from  rents  reported  on  Line  7  of  Form  1065 
was  derived  from  property  owned  jointly  by  husband  and 
wife  and  has,  therefore,  been  allocated  to  them  on  a  fifty 
fifty  basis  in  their  separate  returns. 
Item  6 — Sales: 

Reported    None 

Corrected  $  3,027.87 

Difference    $  3,027.87 

The  gain  from  sales  reported  on  Line  9  of  Form  1065 
was  derived  from  property  owned  jointly  by  husband  and 
wife  and  has,  therefore,  been  allocated  to  them  on  a  fifty 
fifty  basis  in  their  separate  returns. 

Schedule  1-H 
Explanation  of  Items 
Item  7 — Dividends. 

No  change  has  been  made  in  this  item.  It  was  included 
on  Line  10  of  Form  1065,  and  properly  allocated  on  a 
fifty  fifty  basis  in  separate  returns  of  husband  and  wife. 
Item  9 — Other  Income: 

Reported    None 

Corrected  $  1,279.41 

Difference    $  1,279.41 

Income  from  ranch  at  Olive,  which  was  included  in 
Line  3  of  Form  1065  and  income  from  joint  account 
which  was  included  in  Line  4  of  Form  1065  was  derived 
from  property  owned  jointly  by  husband  and  wife  and 
has,  therefore,  been  allocated  on  a  fifty  fifty  basis  in 
their  separate  returns. 
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Schedule  l-I 
Item  10 — Taxes: 

Reported    None 

Corrected  $     877.70 

Difference    $     877.00 

The  item  of  taxes  on  Line  17  of  Form  1065  was  paid 
in  connection  with  property  owned  jointly  by  husband 
and  wife  and  therefore  is  allocated  on  a  fifty  fifty  basis 
in  their  separate  returns. 

Schedule  2 

Year  ended  12-31-28 
Computation  of  Earned  Income  Credit — 
Income  Tax 

Earned  net  income $30,000.00 

Less  personal   exemption   and  credit  for   de- 
pendents       4,700.00V 

Balance    $25,300.00V 

Normal  tax  at  11/2%  on  $4,000.00....$  60.00V 
Normal  tax  at  3%  on  $4,000.00....  120.00V 
Normal  tax  at  5%      on  $17,300.00....  865.00V 

Surtax  on  $30,000.00 880.00V 

Total  tax  $  1,925.00V 

Credit  of  25% $     481.25V 

Taxpayer  is  entitled  to  maximum  earned  income  of 
$30,000.00. 

Schedule  3 

Year  ended  12-31-28 
Computation  of  Tax — 
Income  Tax 
Net  income   (from  Schedule  1)  $166,175.99 V 

Less :  Net  loss  — 

Capital  net  gain — 

Income  subject  to  surtax $166,175.99 
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Less :  Dividends    $    154.30  V 

Personal    exemption    and 

credit  for  dependents.—  4,700.00V 
Interest  on  Liberty  bonds, 
etc — 


4,854.30V 


Balance  subject  to  normal  tax  $161,321.69 V 

Normal  tax  at  11/2%  on  $4,000.00..$  60.00  V 
Normal  tax  at  3%  on  $4,000.00..  120.00  V 
Normal  tax  at  5% 

on  $153,321.69  7,666.08V 

Surtax  on  $166,175.99 24,895.20V         32,741.28V 

Total  tax  $  32,741.28V 

Less:  Credit  of  25%  for  earned 
net  income  (from  Sched- 
ule 2)  481.25 

Income      tax      paid      at 

source  — 

Taxes   paid   to   a   foreign 
country    — 

481.25V 

Total   tax   assessable 32,260.03V 

Tax  previously  assessed 12,543.70V 

Additional  tax  to  be  assessed $19,716.33V 

*Comput.  OK     L.C.F. 

*This  line  and  check  marks  written  in  witli  pencil. 

[Endorsed]:    Piled  Dec.  29,  1941. 


Mr.  Bloom:     Tliat  is  all,  Mr.  O'TIanlon. 


James  A,  Kammerdiner  433 

JAMES  KAMMERDINER 

called  as  a  witness  by  and  on  behalf  of  the  Govern- 
ment under  Rule  43,  having  been  previously  duly 
sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Mitchell: 

Q.  Mr.  Kammerdiner,  will  you  state  of  what 
your  wife's  activities  consisted  with  respect  of  ob- 
taining your  original  [146]  basic  patent. 

The  Court:  Does  the  Government  intend  to 
show  on  cross  examination  that  she  helped  to  in- 
vent it? 

Mr.  Mitchell :  No,  your  Honor.  She  helped  per- 
fect it  and  some  of  her  funds  went  into  the  procure- 
ment of  the  patent,  some  of  her  own  and  separate 
funds  and  she  had  more  to  do  with  the  procurement 
of  the  patent  than  the  plaintiff  himself. 

The  Court:     All  right.    Go  ahead. 

The  Witness :  I  was  very  busy  out  in  the  field 
and  she  found  someone  she  had  quite  a  bit  of  con- 
fidence in  to  select  a  patent  attorney.  I  went  up 
there  and  instructed  the  patent  attorney  what  to 
apply  for.  She  had  nothing  to  do  with  that  other 
than  select  the  attorne^^,  which  I  think  was  a  very 
good  one. 

By  Mr.  Mitchell : 

Q,  And  the  fees  that  were  paid  to  the  Patent 
Office,  and  the  fees  that  were  paid  to  the  patent 
attorney  came  from  what  source?  From  your  joint 
bank  accounts?  A.     Yes,  sir.  [147] 
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The  Court:  Everything,  as  a  matter  of  fact, 
from  the  time  you  began  accumulating  money  to  the 
time  of  her  death  came  from  these  various  accounts  ? 

The  Witness:    Yes. 

The  Court:  There  wasn't  any  ''mine  and 
thine,''  it  was  ''ours"  all  the  time,  wasn't  it? 

The  Witness :  That  is  the  way  it  was,  yes,  every 
moment  of  it. 

The  Court:  If  you  borrowed  the  money  from 
the  bank  for  your  business,  why,  whether  you 
signed  the  note  or  she  signed  with  you,  why,  you 
paid  it  out  of  the  income  you  received  from  the 
patents,  from  your  oil  wells,  and  from  your  real 
estate  ? 

The  Witness:    Yes. 

The  Court:     Or  from  whatever  source? 

The  Witness:    Yes. 

The  Court:  All  right.  In  view  of  that,  I  don't 
think  you  need  to  go  into  any  particularization  very 
much. 

By  Mr.  Mitchell: 

Q.  Mr.  Kammerdiner,  you  did  feel  it  was  neces- 
sary to  protect  your  basic  patent  by  purchasing 
other  similar  patents,  did  you  not;  those  which 
you  purchased,  I  mean? 

Mr.  Bloom:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial. 

The  Court:     Overruled. 

The   Witness:     Yes,    I   should   say   it   was,   yes. 

[148] 
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By  Mr.  Mitchell : 

Q.  If  you  hadn't  your  basic  patent,  you  would 
have  had  competitors  that  would  have  reduced  the 
amount  of  your  income ;  isn  't  that  true  ? 

A.     It  is  possible.    It  wasn't 

The  Court:  They  might  have  had  a  nuisance 
value.  Sometimes  you  buy  up  a  lawsuit  for  nui- 
sance value  and  sometimes  you  buy  a  patent  be- 
cause somebody  might  say  you  are  infringing.  And 
if  you  make  an  improvement  and  it  is  successful^ 
somebody  who  never  has  had  anything  but  a  paper 
patent,  may  come  up  years  afterward  and  try  to 
divide  the  profits. 

By  Mr.  Mitchell : 

Q.  Would  you  say  at  the  time  of  your  wife's 
death  the  value  of  all  of  the  patent  rights,  then 
owned,  was  greater  than  they  would  have  been  had 
you  not  purchased  these  protective  patents? 

A.  I  don't  think  I  have  a  patent  that  is  worth 
hauling  home. 

Q.     Not  worth  what  you  paid  for  it? 

A.  I  don't  think  there  is  one  outside  of  the  origi- 
nal one  that  is  really  a  patent,  no,  sir. 

Q.  But  nevertheless  you  did  purchase  them  to 
protect  the  basic  patent? 

A.  Yes.  I  would  try  to  buy  one  tomorrow  if 
necessary. 

The  Court :     It  is  cheaper  than  a  lawsuit,  isn't  it  ? 

The  Witness:     Yes,  much  better.     I  got  in  one 
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lawsuit   [149]   that  cost  me   $125,000.00  trying  to 

stop  one  infringer. 

The  Court:     All  right. 

Mr.  Mitchell :  If  your  Honor  please,  I  intend  to 
read  considerable  of  the  transcript  into  the  record 
from  the  Board  of  Tax  Appeals  case. 

Mr.  Smith:  Is  there  any  way  we  could  shorten 
this,  if  your  Honor  please  ? 

The  Court:  I  don't  know  what  is  in  the  record. 
The  [150]  only  way  would  be  to  have  it  received 
without  objection  and  then  I  will  feel  safe. 

Mr.  Smith:     I  am  just  wondering 

The  Court:  I  have  been  at  this  judging  for  15 
years,  gentlemen,  and  the  most  dangerous  thing  to 
do  is  to  accept  an  entire  record  from  another  case 
because  you  are  burdening  yourself  with  a  lot  of 
testimony  as  to  which  you  are  entirely  in  the  dark. 
You  gentlemen  are  familiar  with  the  procedure 
there.  If  you  will  offer  no  objection  then  I  will 
take  it  and  then  you  can  pick  out  things  you  want 
and  each  of  you  can  point  those  out  in  your  argu- 
ment, the  portions  that  you  think  ai'e  material,  but 
unless  you  do  that  I  won't  take  it;  it  is  too  dan- 
gerous. [151] 

Mr.  Smith:  He  is  putting  it  in  on  the  question 
of  estoppel  and  it  is  our  objection  that  it  does  not 
prove  any  of  the  issues  that  he  has. 

Mr.  Mitchell:  That  is  not  the  only  purpose,  your 
Honor.      The    chief    purpose    is    the    declarations 
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against  interest  and  admission  by  the  plain- 
tiff. [152] 

Mr.  Mitchell:  The  only  issue  that  was  decided 
was  the  question  whether  or  not  there  was  a  part- 
nership. 

The  Court:  Do  you  want  to  offer  it  limited  to 
the  question  of  any  admissions  as  to  the  partner- 
ship basis  ^ 

Mr.  Mitchell:  And  the  ownership  of  the  prop- 
erty and  the  details. 

The  Court:  And  not  to  any  question  of 
estoppel  ? 

Mr.  Mitchell :  Estoppel,  so  far  as  the  second  de- 
fense is  concerned,  no,  not  misrepresentations  or 
representations  to  the  Commissioner  that  the  Gov- 
ernment relied  upon  to  its  detriment,  no,  not  that 
form  of  estoppel. 

The  only  decision  of  which  the  Court  will  take 
judicial  knowledge  covers  the  third  defense,  which 
is  an  adjudication  upon  admissions  of  fact  between 
the  parties  under  a  different  cause  of  action  is  con- 
clusive.    That  is  the  third  point. 

The  Court:  That  is  not  estoppel,  that  is  res 
judicata. 

Mr.  Mitchell :  It  is  res  judicata  or  a  bar  of  some 
type.  The  point  in  the  third  defense  is  that  the 
decision  of  the  [154]  Board  upon  questions  of  fact 
in  an  action  between  the  same  parties  in  another 
action  is  conclusive. 

The  Court:     Res  judicata  arises  from  the  judg- 
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ment  of  the  Court  in  the  light  of  the  issues  raised 
by  the  pleadings,  not  by  the  evidence  given. 

Mr.  Mitchell:     That  is  true. 

The  Court :  All  right.  This  is  offered  as  merely 
having  bearing  upon  the  ownership  of  the  property 
as  testified  to  before  the  Board  by  the  parties  in- 
terested in  that  particular  proceeding. 

Mr.  Mitchell :  Consisting  of  admissions  and  dec- 
larations against  interest  whatever  they  are.  How 
about  that? 

Mr.  Smith:  We  will  withdraw  our  objection. 

The  Court:  And  it  may  be  received  for  that 
purpose.  The  whole  thing  may  be  received  and 
either  side  is  at  liberty  to  call  the  Court's  attention 
to  any  portion  of  the  transcript  in  their  briefs. 

It  is  now  received  in  evidence  but  it  will  retain 
its  same  number. 

The  Clerk:     Defendant's  Exhibit  16. 

(Defendant's  Exhibit  16  previously  marked 
for   identification   w^as   received   in   evidence.) 

[155] 
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DEFENDANT'S  EXHIBIT  No.  16 

Official  Report  of  Proceedings 

Before  the 

U.  S.  Board  of  Tax  Appeals 

Docket  No.  41643  and  46555 

J.  KAMMERDINER,  et  al., 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

Hearing  at  Los  Angeles,  Calif. 
June  10,  1931. 
Appearances : 

John  B.  Milliken,  Esq.,  and 
George  H.  Proctor,  Esq., 

on  behalf  of  the  Petitioners. 

Philip  M.  Clark,  Esq.,  (Clarence  M.  Charest, 
Esq.,  General  Counsel,  Bureau  of  In- 
ternal Revenue),  on  behalf  of  the  Com- 
missioner of  Internal  Revenue,  Respond- 
ent. 

PROCEEDINGS 

The  Clerk :  Appeals  of  J.  Kammerdiner,  Docket 
41,643,  and  J.  A.  Kammerdiner,  Docket  46,555. 

Mr.  Milliken:     The  petitioners  are  ready. 

The  Member:  Mr.  Clark  will  be  here  in  a  min- 
ute or  two,  I  guess.  We  will  call  the  other  cases 
on  the  calendar  for  today. 


440  Nat  Rogan  vs. 

Defendant's  Exhibit  No.  16 — (Continued) 

(Thereupon  the  Member  proceeded  to  the 
transaction  of  other  business  and  at  10:20 
o'clock  the  hearing  was  resumed  as  follows:) 

The  Clerk :  Appeals  of  J.  Kammerdiner,  Docket 
41,643,  and  J.  A.  Kammerdiner,  Docket  46,555. 

The  'Member :  The  petitioner  is  represented  by 
J.  B.  Milliken,  and  the  respondent  by  Mr.  Clark. 

Mr.  Milliken,  make  your  opening  statement. 

STATEMENT  OP  CASE  FOR  PETITIONER 

Mr.  Milliken :  This  case,  having  two  docket  num- 
bers, involves  deficiencies  for  three  years,  1925, 1926 
and  1927.  One  issue  is  common  to  all  three  years, 
namely,  whether  or  not  there  was  a  partnership 
existing  between  Mr.  and  Mrs.  Kammerdiner  for 
each  of  the  years. 

As  I  understand  it,  their  income  is  not  in  dispute, 
and  if  they  be  not  a  partnership,  their  deficiency 
is  correctly  computed.  But,  if  there  be  a  partner- 
ship, then  we  claim  that  the  returns  should  stand 
as  they  were  made,  by  each  of  them  reporting  one- 
half  each  of  the  income  of  the  partnership. 

The  evidence  will  show  that  practically  the  entire 
income  derived  by  Mr.  and  Mrs.  Kammerdiner  dur- 
ing the  three  years  in  question  was  derived  from 
the  profits  received  from  a  patent  known  as  a  ro- 
tary jar  patent,  and  that  is  practically  the  entire 
source  of  income  througli  all  of  the  years. 

I  feel  that  it  is  such  a  simple  question,  and  one 
which  the  Board  has  dealt  with  so  often — in  fact,  I 
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just  made  a  spot  check  through  the  volumes  of  the 
Board  of  Tax  Appeals  from  1  to  22,  inclusive,  and 
I  find  there  is  an  average  of  two  partnership  cases 
in  every  volume,  between  husband  and  wife.  It  is 
a  question,  after  all,  that  it  seems  to  me  should  be 
decided,  if  your  Honor  is  so  inclined  here  this  morn- 
ing, as  to  whether  this  is  or  is  not  a  partnership 
between  them.  The  facts,  I  think,  will  be  clear,  and 
the  law  certainly  is  clear,  and  certainly  the  decisions 
of  the  Board  are  almost  legion  on  the  question. 

EVIDENCE  FOR  PETITIONERS. 

Thereupon,  the  petitioners,  to  maintain  the  ma- 
terial averments  of  their  petitions,  introduced  the 
following  evidence,  to-wit: 

Mr.  Milliken:     Call  Mr.  Kammerdiner. 
Thereupon 

J.  A.  KAMMERDINER 

was  called  as  a  witness  by  and  on  behalf  of  the  peti- 
tioners, and,  having  been  first  duly  sw^orn,  was  ex- 
amined and  testified  as  follows: 

Direct  Examination 
By  Mr.  Milliken: 

Q.  How  long  have  you  been  a  resident  of  Cali- 
fornia? A.     Thirty  years. 

Q.  What  has  been  your  occupation  during  those 
thirty  years,  if  it  has  been  continuous? 

A.     The  oil  business. 
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Q.     The  oil  business?  A.     Yes,  exclusively. 

Q.  In  what  phase  of  the  oil  business  are  you  in- 
terested, or  have  you  been  employed  in  ? 

Q.  For  whom  did  you  work  in  the  early  stages 
of  your  employment,  for  yourself,  or  for  others? 

A.     For  others. 

Q.     Who  were  tiie  others  that  you  worked  for  ? 

A.  The  Standard  Oil  Company,  the  Union  Oil 
Company,  and  the  Associated  Oil  Company,  the 
three  big  companies. 

Q.  Are  they,  or  are  they  not,  three  of  the  repre- 
sentative oil  companies  on  tlie  Pacific  Coast  and  in 
Southern  California?  A.     Yes. 

Q.     AVhen  were  you  married? 

Q.  Are  you  still  living  together  as  husband  and 
wife?  A.     Yes,  sir. 

Q.  And  have  you  been  continuously  since  the 
date  of  your  marriage?  A.     Yes. 

Q.  Had  your  wife  been  engaged  in  any  occupa- 
tion, prior  to  your  marriage  to  her,  to  your  knowl- 
edge? A.     Yes,  sir. 

Q.     What  occupation  had  she  been  engaged  in? 

A.     Office  work. 

Q.     Office  work? 

A.     Yes,  in  a  brokerage  firm. 

Q.     Office  work  and  with  a  brokerage  firm? 

A.     Yes. 

Q.  Subsequent  to  your  marriage,  as  I  under- 
stand it,  you  continued  on  in  the  oil  business,  the 
oil  drilling  work?  A.     Yes,  sir. 
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Q.  Did  your  wife  render  any  service  with  respect 
to  your  employment  during  this  period? 

A.     Yes,  sir. 

Q.     What  service  did  she  render? 

A.  Shortly  after  we  were  married,  I  was  super- 
intendent of  the  Associated  Oil  Company's  prop- 
erty at  Le  Brea.  In  connection  with  my  work  they 
gave  me  on  the  set  out  there  between  my  wife  and  I, 
we  were  to  take  care  of  the  boarding  house  while  we 
were  drilling  the  oil  well.  My  wife  took  it  and  I 
believe  held  it  for  six  years,  which  was  quite  a  job 
for  those  days. 

Q.  Do  your  knowledge,  did  your  wife  run  the 
boarding  house  at  a  profit,  from  a  financial  stand- 
point to  her?  A.     Yes. 

Q.  Did  she  save  any  money  as  the  result  of  it, 
to  your  knowledge?  A.    Yes. 

Q.  Without  being  exact — and  I  assume  that  no 
husband  is  exact  as  to  what  his  wife's  savings  are — 
do  you  know,  in  a  general  way,  what  she  did  save? 
Was  it  a  few  hundred  dollars  ? 

A.     Several  thousand  dollars. 

Q.     Several  thousand  dollars?  A.     Yes. 

Q.  Were  you  the  inventor  of  what  is  known  as 
the  rotary  jar  patent?  A.     Yes,  sir. 

Q.  Would  you  explain  just  briefly  what  you 
sought  to  accomplish  by  your  invention,  this  patent, 
and  what  it  does  accomplish?  I  don't  want  you  to 
go  into  a  lot  of  details,  but  just  tell,  if  you  can, 
briefly. 
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A.  Well,  while  I  was  w^orking  wdth  one  of  these 
companies,  there  was  a  time  I  had  eighteen  rigs — 
that  means  eighteen  w^ells — to  take  care  of  at  one 
time,  and  one  morning  there  were  nine  out  and  eight 
that  w^ere  fishing? 

Q.     What  do  you  mean  by  fishing? 

A.  They  had  lost  parts  of  the  drill  pipe,  the  drill 
bits,  and  so  on,  in  the  hole. 

I  did  not  do  any  advertising  at  that  time,  except 
just  around  in  the  field  we  did  advertise,  and  in  a 
very  short  time  I  had  ten  or  twelve  jobs  a  day. 

Q.  I  think  you  have  explained  in  a  general  way 
what  your  device  sought  to  accomplish  and  did  ac- 
complish. Had  you  accumulated  any  property — I 
am  speaking  about  at  the  time,  now,  prior  to  the 
securing  of  the  patent  on  that  invention? 

A.     A  small  amount,  a  very  small  amount. 

Q.  Would  you  say  that  your  wife  and  your  ac- 
cumulations was  about  equal? 

A.     About  equal,  yes. 

Q.  When  did  you  apply  for  the  patent  on  this 
device?  A.     October  22,  1922. 

Q.  How  long  was  it  after  the  application  was 
filed  until  the  patent  was  granted  by  the  United 
States  Patent  Office? 

A.      One  year. 

Q.     About  one  year? 

A.     Yes,  twelve  months. 

Q.  When  did  you  begin  manufacture,  if  you  did 
begin  it,  prior  to  the  actual  granting  of  the  patent 
of  this  device? 
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A.     April,  I  believe,  of  1923. 

Q.     April  of  1923?  A.     Yes,  sir. 

Q.  Did  you  and  your  wife  have  any  understand- 
ing; and  if  so,  what  was  it,  in  April,  1923,  or  at 
any  time  in  1923,  with  respect  to  the  marketing 
and  sale  and  ownership  of  this  patent  ? 

A.  We  did.  Immediately  after  the  first  trying 
of  the  first  tool,  it  was  decided  that  I  would  take 
the  tool  in  the  field,  and  she  would  do  the  office 
work,  and  if  we  made  any  money  we  would  divide 
it;  and  if  we  lost  any  money,  we  would  stand  the 
losses. 

Q.  On  what  basis  were  you  to  divide  the  profits 
and  share  the  losses? 

A.  Well,  fifty-fifty,  the  best  we  could  agree  in  a 
case  of  that  kind. 

Q.  All  right,  you  agreed  then,  did  you,  that 
she  would  get  one-half,  if  you  made  any  gains? 

A.     Yes,  sir. 

Q.  And  she  would  share  one-half  of  the  losses, 
if  you  suffered  any  losses?  A.     Yes,  sir. 

Q.  Did  you,  or  did  you  not,  agree,  that  the 
other  property,  as  well  as  the  property  of  your 
wife,  should  be  used  incident  to  the  manufacture 
and  sale  of  these  patented  articles? 

A.     Yes,  sir. 

Q.  Who  was  responsible  for  insisting  that  you 
obtain  a  patent  with  respect  to  this  device? 

A.     My  wife. 

Q.  Why  did  she  insist  upon  that,  if  you  know, 
or  did  she  state  to  you? 
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A.  Well,  I  don't  know  that  she  gave  any  par- 
ticular reason,  but  she  insisted  very  strongly  that 
I  should  make  application  for  the  patent.  I  was 
quite  busy. 

Q.  Who  secured  the  lawyer,  the  patent  lawyer, 
with  respect  to  the  application  for  the  patent? 

A.     My  wife  did. 

Q.  Who  made  the  investigations,  if  anyone,  with 
respect  to  the  ability  of  a  good  patent  attorney  who 
would  protect  your  interest  in  this  matter? 

A.     My  wife. 

Q.  Did  you  turn  all  of  these  matters  over  to 
her  incident  to  the  securing  of  the  patent,  and 
getting  the  patent  attorney 

A.  Well,  I  would  not  say  that,  no,  sir;  she  took 
that  part  on  her  own  initiative,  and  located  the 
lawyer. 

Q.  Now,  you  have  stated  that  in  April  of  1923 
you  and  your  wife  had  this  agreement  or  under- 
standing. Did  you,  or  did  you  not,  agree  with 
each  other  as  to  what  services  you  were  to  perform, 
and  what  services  she  was  to  perform? 

A.     We  did,  yes,  sir. 

Q.  And  what  did  you  agree  that  each  of  you 
should  do? 

A.  That  I  should  do  the  field  work  and  my  wife 
was  to  line  up  the  office  work. 

Q.  And  what  do  you  mean  by  that,  that  you 
were  to  do  the  field  work? 

A.     These   drills — at   that   time,   no    one    in    the 
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country  knew  how  to  run  them;  did  not  know  what 
they  were  for.  I  took  it  to — I  took  this  tool  to 
what  I  figured  was  the  best  oil  man  in  the  country 
and  was  going  to  give  him  a  half  interest  in  it. 
Eeally,  before  I  made  that  application  for  patent, 
I  figured  he  would  put  up  the  money  and  we  could 
do  it,  but  he  turned  it  down,  saying  it  was  too  com- 
plicated; that  it  would  not  work  out;  and  in  that 
way,  I  needed  a  partner,  and  my  wife  was  the 
partner  from  then  on. 

Q.  Mr.  Kammerdiner,  did  you  go  out  in  the 
field  and  perform  the  service  which  you  agreed  to 
perform  ?  A.     Yes. 

Q.  Did  your  wife  attend  to  the  office  and  the 
business  end  of  it,  as  she  agreed  to  do? 

A.     She  did,  yes,  sir. 

Q.  Now,  explain  what  service  your  wife  per- 
formed incident  to  attending  to  the  business  end 
of  it.  Explain  what  you  mean  by  that  and  what 
she  did,  of  your  own  knowledge. 

A.  We  did  what  we  figured  was  a  very  nice  busi- 
ness, in  time.  I  never  made  out  a  bill,  I  never 
collected  a  dollar,  and  never  kept  the  books  in  any 
way.    My  wife  did  all  that  all  the  way  up  the  line. 

Q.     Was  an  office  maintained  at  any  place? 

A.     In  our  home. 

Q.     Who  was  in  charge  of  that  office? 

A.     My  wife. 

Q.  Did  your  wife  have  domestic  help  in  the 
home  prior  to  April,  1923?  A.     No,  sir. 
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Q.  Was  domestic  help  employed  in  the  home 
after  the  partnership  was  entered  into? 

A.     Yes,  sir. 

Q.  For  what  reason  did  you  employ  domestic 
help? 

A.  Well,  it  gave  her  more  time  to  take  care  of 
the  business.  That  w^as  bringing  in  money,  and  it 
gave  her — it  took  a  good  part  of  her  time,  taking 
care  of  the  essential  things  in  charge  of  the  busi- 
ness. 

Q.  If  orders  were  received — were  orders  re- 
ceived during  the  years  1925,  1926  and  1927  for 
rotary  jars?  A.     Yes,  sir. 

Q.     Who  received  those  orders? 

A.  My  wdfe  mostly;  occasionally,  I  would  catch 
one  of  them. 

Q.     Did  you  manufacture  the  jars  yourself? 

A.     No,  sir. 

Q.     How  did  you  cause  them  to  be  manufactured  ? 

A.     Through  shop  work. 

Q.  Who  arranged  the  details  of  the  manufac- 
ture— of  the  contract  wnth  respect  to  the  shop 
work  ? 

A.  I  believe  I  did  that,  after  I  consulted  my 
wife  on  those  matters,  and  comparing  notes  of  the 
shops  that  we  had  been  doing — that  she  had  lined 
up.  She  had  lined  up  shops  that  we  were  figuring 
were  going  to  do  our  work  cheaper,  or  a  little 
cheaper  than  the  one  w(^  had  before. 

Q.     Did  your  wife  pass  upon  all  contracts  with 
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respect  to  the  manufacture  of  these  patented  arti- 
cles by  others  ?  A.     Yes,  sir. 

Q.     Would  she  give  orders  to  others? 

A.     Yes,  sir. 

Q.  To  other  manufacturers  with  respect  to  their 
bills?  A.     Yes,  sir. 

Q.  Did  she  pass  upon  the  sufficiency  or  insuffi- 
ciency of  the  bills  ?  A.    Yes,  sir. 

Q.  Did  your  wife  devote  herself  continuously  to 
the  business  end  of  this  business  ? 

A.  Continuously,  yes,  sir.  I  would  say  with  the 
exception  of  occasionally  two  weeks,  of  which  we 
would  take  a  vacation  to  the  mountains,  or  some 
other  time, — outside  of  that,  continuously,  her  time 
was  taken  for  the  business. 

Q.  What  books  were  kept,  if  any,  for  this  busi- 
ness or  this  partnership? 

A.     My  wife  kept  the  books. 

Q.     Your  wife  kept  all  of  the  books  ? 

A.     All  of  them,  yes,  sir. 

Q.  I  show  you  three  books  that  are  labelled  the 
years  1925,  1926  and  1927,  and  will  ask  you  if  you 
have  seen  these  books  heretofore  ? 

A.     Yes,  sir. 

Q.     In  whose  handwriting  are  the  books  ? 

A.     My  wife's. 

Q.     Did  you  ever  make  an  entry  in  these  books? 

A.     Not  one,  no,  sir. 

Q.     Did  you  ever  collect  a  bill? 

A.     Not  one. 
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Q.     Did  you  ever  bill  out  a  client  ? 

A.     No,  sir. 

Q.     Who  did  that?  A.     My  wife. 

Q.     What  did  you  do  with — who  made  the  col- 
lections? A.     My  wife. 

Q.     What  did  she  do  with  the  money  that  she 
collected  ? 

A.     She  put  it  in  the  joint  account  in  the  bank. 

Q.     Well,  how  was  that  account  kept;  in  whose 
names  was  it? 

A.     James  Kammerdiner  and  Mrs.  James  Kam- 
merdiner. 

Q.     Did  each  have  a  right  to  draw  against  that 
bank  account?  A.     Yes. 

Q.     Were  all  the  funds  derived  from  this  pat- 
ented article,  deposited  in  those  bank  accounts? 

A.     Yes. 

Q.     Did  you  wife  have  an  unrestricted  right  to 
draw  on  that  bank  account  ? 

A.     She  did,  yes. 

Q.     Did  she  exercise  such  right? 

A.     I  believe  so. 

Q.     You  believe  so?  A.     Yes,  sir. 

Q.     You  don't  know  whether  she  did  or  not? 

A.     Exercise 

Q.     Did  she  exercise  her  right  to  draw  on  that 
account  when  she  wanted  to?  A.     Yes,  sir. 

Q.     You  state  that  she  did?  A.     Yes,  sir. 

Q.     Do  you?  A.     Yes,  sir. 
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Q.  Did  your  wife  make  any  investments  from 
that  accomit,  of  her  own  accord  ?  A.     Yes,  sir, 

Q.     Without  consulting  with  you  ? 

A.  Of  any  great  importance,  in  the  jar  business^ 
it  was  consulted  between  us. 

^     Q.     I  am  talking  about  now,  for  any  investments 
that  she  had,  apart  from  the  jar  business? 

A.  She  would  make  investments  without  consult- 
ing me,  if  she  could. 

Q.     Did  you?  A.     Yes,  sir. 

Q.  But  is  it,  or  is  it  not,  a  fact,  that  afterwards 
each  of  you  discussed  what  had  been  done  ? 

A.     Yes,  sir. 
^  Q.     Employees  were  hired,  persons  were  hired,  in 
the  business — did  you  consult  with  your  wife  with 
respect  to  it  ?  A.     Yes,  sir. 

Q.  Did  she  pass  upon  such  matters  of  employ- 
ment and  employees'?  A.     Yes,  sir. 

Q.  Did  occasion  ever  arise  when  Mrs.  Kammer- 
diner exercised  her  rights  with  respect  to  the  funds 
in  this  bank  account,  and  either  determined  what 
should  be  done  or  what  should  not  be  done  ? 

A.     Yes,  sir. 

Q.  Did  your  wife  pass  upon,  or  did  she  not  pass 
upon,  all  matters  with  respect  to  the  rotary  jar 
business,  either  as  to  the  expansion  of  the  trade, 
who  should  manufacture  the  articles,  to  whom  they 
should  be  sold  and  so  on? 

A.     Yes,  she  passed  on  all  of  it. 

Q.     Did  she,  or  did  she  not,  pass  upon  the  credits 
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of  the  persons  who  were  going  to  purchase  on  time 
these  jars?  A.     Yes,  sir. 

Q.  Did  you  have  both  domestic  as  well  as  for- 
eign business  in  these  jars?  A.     Yes,  sir. 

Q.  What  was  done  with  respect  to  the  foreign 
business  in  the  jars? 

A.  The  California  National  had  the  exclusive 
foreign  shipping. 

Q.  Did  you  devote  yourself  incident  to  the  de- 
tails of  that  foreign  business?  A.     No,  sir. 

Q.  I  mean  the  collection  of  the  accounts,  and 
where  they  should  go,  and  whether  they  were  good 
accounts,  or  not,  is  what  I  mean  ? 

A.  Well,  the  California  National — that  is  gen- 
erally carried  on  by  the  National,  and  they  wTre 
generally  considered  good;  but  for  the  rentals,  I 
very  seldom  had  a  chance  to  pass  on  them. 

Q.     Who  did? 

A.  My  wife ;  l)ut  the  National — that  account  was 
ten  days  cash. 

Q.  Did  you  and  Mrs.  Kammerdiner  have  occa- 
sion to  employ  anyone  to  assist  you  in  the  prepara- 
tion of  your  income  tax  returns  for  any  of  the  pre- 
vious years  1925,  1926  or  1927,  or  ])rior  years? 

A.     Yes,  sir. 

Q.  Who  did  you  employ  or  get  to  assist  you  in 
this  matter? 

A.  A  gentleman  hy  the  name  of  O'Hanlon  at 
Pullerton — Dan  O'Hanlon. 

Q.     What  business  was  he  in  ? 
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A.     Insurance  and  real  estate  business. 

Q.  And  you  had  a  controversy  with  the  Govern- 
ment with  respect  to  the  acceptance  of  the  partner- 
ship returns  on  behalf  of  you  and  your  wife  for  the 
years  1925,  1926  and  1927?  A.     Yes,  sir. 

Q.  What  was  the  agreement  which  you  entered 
into  in  April,  1923 — was  it  reduced  to  writing  in 
April,  1923?  A.     No,  it  wasn't. 

Q.  Have  you  ever  reduced  it  to  writing  with  re- 
spect to  the  partnership  arrangement? 

A.     We  have,  in  1928,  I  believe— August,  1928. 

Q.    You  did  in  1928?  A.     Yes,  sir. 

Q.     Why  did  you  reduce  it  to  writing  then? 

A.     Well,  they  claimed 

Q.     Who  claimed? 

A.  Through  our — through  the  gentleman  that 
took  out — that  made  out  our  report  at  Pullerton, 
gave  us  the  impression  that 

Mr.  Clark:  Now,  your  Honor,  I  do  not  think  it 
makes  any  difference  what  impression  was  con- 
veyed. This  was  reduced  to  writing  in  1928  for  some 
reason,  and  it  had  not  been  reduced  to  writing  prior 
to  that  time.  What  I  want  to  defeat  is  having  any 
statement  go  into  the  record  as  a  communication 
between  the  agents  of  the  Government,  the  income 
tax  bureau,  and  the  petitioner,  because  these  com- 
munications do  not  belong  there. 

Mr.  Milliken :  Well,  if  Mr.  Clark  will  introduce 
with  me  the  letters  for  the  years  1925,  1926  and 
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1927  which  were  sent  to  this  man  telling  him  that 
they  would  not  recognize  the  partnership  unless  it 
was  in  writing,  then  I  will  get  into  1928,  and  show 
they  did  re<3ognize  it  then,  because  they  put  some- 
thing in  writing.  That  is  all  I  want  to  do. 

Q.  You  did,  however,  execute  the  agreement  in 
1928,  that  was  in  writing,  with  respect  to  the  part- 
nership ?  A.     Yes. 

Q.  Did  that  change,  in  any  wise,  the  manner  in 
which  you  had  conducted  your  business  theretofore  ? 

A.    Not  in  the  least. 

Q.  Did  it  change  in  any  wise  the  division  of  the 
profits  and  the  sharing  of  the  losses  between  you 
and  your  wife,  that  you  have  testified  about  here- 
tofore? A.     No,  sir. 

The  Member:  Well,  I  take  it  that  the  situation 
is  something  like  this:  The  taxpayer,  as  to  this  writ- 
ten agreement,  partnership  agreement,  is  contend- 
ing that  it  was  simply  a  reduction  to  writing  of  the 
oral  agreement  that  w^as  entered  into  in  1923,  or 
whenever  it  was. 
By  Mr.  Milliken: 

Q.     That  was  right,  wasn't  it,  Mr.  Kammerdiner? 

A.     Yes. 

The  Member:  And  I  take  it  the  Government's 
position  is  that,  the  very  fact  that  the  written  agree- 
ment was  ent(^red  into  in  1928,  is  to  be  regarded  as 
evidence  or  an  indication  anyway,  that  there  was 
no  partnership  prior  to  that  date. 

The  Member:     It  seems  to  me  that  the  thing  for 
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you  to  do  here — you  have  shown  by  this  witness — 
this  witness  testified  that  he  entered  into  an  oral 
partnership  agreement  with  his  wife  in  1923.  Now, 
obviously,  a  partnership  agreement,  a  written  agree- 
ment, entered  into  in  1928,  would  not  be  material 
to  the  issue  here,  unless  it  be  shown  that  it  is  merely 
a  reduction  to  writing  of  an  oral  agreement  that 
was  entered  into  in  1923;  and  if  you  show  that,  it 
does  not  look  to  me  like  there  is  any  difference  what 
the  reason  for  it  was,  who  told  you  to  do  it,  or  any- 
thing of  that  kind. 

Mr.  Milliken :  I  did  not  want  to  get  into  a  situa- 
tion like  this  with  Mr.  or  Mrs.  Kammerdiner,  or 
have  your  Honor  get  the  impression  that  this  hus- 
band and  wife  may  have  gone  along  and  suddenly 
-changed  over,  or  something  like  that,  and  they  are 
changing  front  about  this  matter,  that  is,  their  abso- 
lute good  faith  throughout. 

The  Member:  What  you  are  undertaking  to  do 
and  what  you  must  do  to  sustain  your  position,  to 
prove  that  the  partnership  was  effective  by  the  oral 
agreement  in  1923 

Mr.  Milliken:     The  witness  has  so  testified. 

The  Member:  And  that  thereafter,  they  were  in 
business,  and  in  1928,  when  the  partnership  agree- 
ment was  effected,  it  was  nothing  more  than  a  re- 
duction to  writing  of  the  original  oral  agreement. 
That  is  what  the  Government  disputes,  I  presume. 

Mr.  Milliken:  Well,  it  is  a  reduction  to  writing 
of  the  partnership  agreement  in  1928. 
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By  Mr.  Milliken : 

Q.  Was  it  a  reduction  to  writing  of  the  under- 
standing or  agreement  that  had  theretofore  existed 
since  April,  1923  ? 

A.     That  was  our  intention,  yes. 

Q.  I  believe  you  testified  that  it  did  not  change 
your  manner  of  operations  or  anything  one  iota? 

A.     No,  sir. 

Cross  Examination 
By  Mr.  Clark: 

Q.  The  manufacture  of  this  patented  article  was 
begun  in  April,  1923,  do  I  imderstand,  Mr.  Kam- 
merdiner ?  A.     Yes. 

Q.  Prior  to  that  time  had  you  manufactured  any 
article  of  this  sort?  A.     No,  sir. 

Q.     Or  this  general  character?  A.     No,  sir. 

Q.     When  was  this  patent  obtained  ?  I  believe  you 
stated  you  operated — you  applied  for  it  in  January, 
1922? 
^    A.     No,  sir,  0<?tober  22,  1922,  I  believe. 

Q.  Have  you  that  letter  of  patent,  or  those  let- 
ters patent,  I  am  not  just  sure  which  is  the  proper 
way  to  refer  to  them. 

A.     I  have  those,  but  not  with  me. 


To  whom  was  the  patent  issued  ? 

James  Allen  Kammerdiner. 

That  is  your  name?  A.     Yes,  sir. 

Where  was  it  that  you  kept  the  bank  account 


which    vou    have    referred    to,    tlie    })ank    account 
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through  which  the  operations  of  this  manufacturing 
business  were  conducted? 

A.  We  always  had  a  bank  account,  a  small  bank 
account. 

Q.  I  was  asking  you  where  it  was  kept,  I  mean 
in  w^hat  bank? 

A.  The  Citizens  and  the  Security.  We  have  tw^o 
banks,  and  the  Farmers  and  Merchants,  at  Fuller- 
ton,  three  banks. 

Q.     In  whose  name  was  the  account  ? 

A.  James  Kammerdiner  and  Myrtle  B.  Kam- 
merdiner,— or  set  out  as  James  Kammerdiner  or 
Mrs.  Kammerdiner.  I  believe  it  is  on  the  book  that 
way. 

Q.  Either  or  both  of  you  drew  checks  on  the 
account?  A.     Yes,  sir. 

Q.  I  believe  you  have  stated  there  was  no  re- 
striction on  Mrs.  Kammerdiner 's  drawing? 

A.     No,  sir. 

Q.     Did  you  draw  without  restriction  also? 

A.     Yes,  sir. 

Q.  Now,  Mrs.  Kammerdiner,  as  I  understand  it, 
looked  after  all  of  the  details  of  this  manufacturing 
business  ? 

A.  As  far  as  the  office  work  would  be  concerned, 
she  did. 

Q.  Well,  now,  what  would  be  the  division  be- 
tween the  office  work,  so-<3alled,  and  your  work, 
which  I  believe  you  referred  to  as  outside  work? 

A.     Well,   the   outside   work — I   would  be   gone 
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sometimes  for  two  or  three  or  four  days,  never  get 
home 

Q.  Do  I  understand  that  you  manufactured  this 
equipment  for  this  oil  drilling,  and  did  you  attend 
to  the  installations? 

A.  Yes,  the  rental  business — these  are  not  sold; 
they  are  all  rentals. 

Q.     You  retain  title  and  rent  them? 

A.     Yes,  sir. 

Q.     Do  you  have  patents  in  other  countries? 

A.     Yes,  sir. 

Q.     In  whose  name  do  those  patents  stand? 

A.     The  same,  James  Allen  Kammerdiner. 

Q.     In  what  country  do  you  have  patents  ? 

A.  Great  Britain  and  the  Irish  Free  State,  I  be- 
lieve are  the  only  foreign  countries. 

Q.     How  long  have  you  had  those  patents? 

A.  Ever  since  they  were  allowed  in  the  United 
States,  ever  since  they  were  patented  in  the  United 
States. 

Q.  And  those  tools,  do  I  understand,  are  sold  by 
you  in  countries  other  than  the  United  States? 

A.     Yes,  sir. 

Q.  You  made  some  reference  to  employees;  how 
many  employees  did  you  have  during  the  years  that 
are  involved  in  this  petition?  A.     Two. 

Q.  Did  I  understand  you  to  state  that  ^Nlrs. 
Kammerdiner  passed  on  tlie  ciH^lit  of  those  who 
obtained  the  use  of  these  tools  from  vou? 
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A.  If  it  was  pressing,  she  did  it.  I  was  not 
familiar  with  it. 

Q.  You  made  no  investigation  relative  to  the 
financial 

Q.  Were  there  any  losses  during  these  years? 
When  I  say  were  there  any  losses  I  mean — I  will 
try  to  make  myself  clear.  You  have  stated  there  was 
an  agreement  between  you  two  that  you  would  share 
the  profits,  and  there  was  an  agreement  that  you 
would  share  the  losses  also;  were  there  any  losses? 

A.  I  don't  believe  there  was  any  losses.  And  if 
there  were,  they  were  of  no  great  amount,  and  our 
return  showed  a  profit. 

Q.  Did  Mrs.  Kammerdiner  place  any  ^capital  in 
the  enterprise,  at  the  time,  did  she  furnish  any 
money  ? 

A.  I  don't  believe  that  she  furnished  any  money, 
although  she  did  have  an  account,  a  savings  account, 
even  before  I  made  application  for  the  patent. 

Q.  She  had  a  savings  account  for  sometime, 
didn't  she?  A.     Yes,  sir. 

Q.     Before  that?  A.     Yes,  sir. 

Q.  But  did  she  withdraw  any  funds  that  were 
employed  in  the  manufacture  and  exploitation  and 
use  of  these  tools  ? 

A.     I  wouldn't  say  that  she  did,  no,  sir. 

Q.  Where  did  you  obtain  the  funds  that  were 
necessary  for  manufacturing? 

A.     The  checking  account.  I  gave  a  check  for 
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Q.  Where  did  you  get  the  funds  in  the  first  in- 
stance when  you  first  started  ? 

A.  They  were  derived  from  working  for  the 
Union  Oil  Company  and  the  Standard  and  the 
Associated.  We  always  saved  a  little  along  the  line. 
I  wouldn't  say  which  account  it  came  from,  or 
which  company  it  came  from. 

Q.  But  it  Avas  money  which  you  had  acquired, 
wasn't  it,  through  your  activities? 

A.     Had  been  acquired 

Q.  I  am  speaking  now  of  the  time  up  until 
April,  1923.  A.     How? 

Q.  I  am  speaking  of  the  time  prior  to  April, 
1923,  she  had  earned  some  money  up  to  that  time? 

A.     Yes. 

Q.  Perhaps  I  am  confused.  I  thought  you  just 
stated  that  you  couldn't  say  that  she  had  ever  put 
any  money  into  the  project  of  manufacturing  these 
tools.  A.     She  had. 

Q.     Then  you  want  to  change  your  testimony? 

A.  I  stated  before  that  she  had  made  some 
money,  I  didn't  know  how  much. 

Q.     Yes,  I  recall  that. 

A.  There  had  been  a  profit  in  it,  and  getting 
down  to  the  little  minor  ])oints  of  it,  she  even  got 
some  pigs  and  raised  pigs  and  got  some  money. 

Q.  I  appreciate  that  she  had  earned  some  moinn- 
and  that  she  had  this  savings  account  and  saved 
some*  money. 
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A.  That  all  came  into — right  into  the  funds  of 
both  of  us. 

Q.  What  I  would  like  to  get  at  is  this:  You 
started  in  April,  1923,  and  what  did  you  acquire; 
what  was  it  necessary  for  you  to  have  by  way  of 
working  capital  in  order  to  start  this  manufactur- 
ing of  this  patented  product  % 

A.     Just  a  few  hundred  dollars. 

Q.  What  were  the  expenses  that  you  had  to  meet 
in  connection  with  it;  that  is,  how  were  these  few 
hundred  dollars — for  what  were  they  expended? 

A.     From  the  checking  account. 

Q.  I  understand  they  were  taken  from  the 
checking  account,  or  you  say  so  now,  but  what  were 
they  necessary  for? 

A.     For  making  a  set  of  jars,  the  machine  shop. 

Q.  And  those  jars  you  did  not  yourself  manu- 
facture, but  you  hired  them  manufactured  at  some 
other  place?  A.     Yes,  sir. 

Q.  What  did  you  have  to  pay  for  the  manufac- 
ture of  those  jars,  just  roughly? 

A.     In  the  neighborhood  of  $500. 

Q.     For  each  one?  A.     Yes,  sir. 

Q.  How  many  orders  did  you  have  when  you 
started  out? 

A.     One  order  for  one  set  of  jars. 

Q.     A  $500  order? 

A.  No,  that  is  all  rental.  This  is  rental  in  the 
United  States.  There  is  none  of  them  sold;  there 
has  not  been  one  sold. 
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Q.     But  it  cost  you  to  have  them  manufactured? 

A.     Yes,  sir. 

Q.  Now,  what  did  it  cost  you  to  manufacture 
your  first  set  of  jars  that  you  started  with? 

A.     About  $500. 

Q.     $4500?  A.     No,  $500. 

Q.     $500?  A.     Yes,  sir. 

Q.  And  that  money  was  taken  from  what 
source?  A.     The  checking  account. 

Q.  And  that  checking  account  was  the  one  which 
had  existed  for  some  time  previous,  was  it? 

A.     Yes,  sir. 

Q.  Did  you  have  printed  or  engraved  letter- 
heads? A.     Yes,  sir. 

Q.     For  your  business?  A.     Yes,  sir. 

Q.     What  was  the  caption  on  the  letterheads? 

A.     J.  A.  Kammerdiner. 

Q.     Was  your  wife's  name  there  at  all? 

A.     No,  sir. 

Q.  Did  you  ever  borrow  any  money  in  the  course 
of  the  business,  at  banks?  A.     No,  sir. 

Q.  Is  it  or  is  it  not  a  fact  that  all  the  contracts 
entered  into  in  these  years,  which  were  contracts 
you  have  just  spoken  of, — were  they  not  in  your 
own  name?  A.     Yes,  sir. 

Mr.  Milliken:  We  admit  that  all  the  contracts  of 
that  nature  were  in  the  name  of  James  Kammer- 
diner only. 
By  Mr.  Clark: 

Q.     What  other  contracts  were  there — of  what  na- 
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ture  were  they — what  kind  of  contracts  were  there, 
if  any? 

A.  There  were  other  agreements  or  contracts  in 
line  with  the  tool  company's,  for  taking  this  and 
putting  it  out  on  rental. 

Q.  And  those  contracts  were  signed  in  your 
name? 

A.     Yes;  but  in  the  first  place 

Q.  Well,  now,  your  attorney  will  take  care  of 
your  explanation.  I  just  wanted  to  know  whether 
they  were  so  signed?  A.     Yes,  sir. 

Redirect  Examination 
By  Mr.  Milliken: 

Q.  I  believe  you  have  testified,  Mr.  Kammer- 
diner, that  the  patent  was  taken  out  in  the  United 
States  Patent  Office,  or  letters  patent,  whatever 
they  may  be  called,  were  they  taken  out  in  your 
name?  A.     Yes,  sir. 

By  Mr.  Milliken: 

Q.  Why  did  you  operate  under  the  name  of  J. 
Kammerdiner;  was  there  any  reason  for  it? 

A.  Well,  I  was  very  well  known  in  this  com- 
munity and  I  imagine  that 

Q.  Well,  now,  leave  out  what  you  imagined.  You 
cannot  testify  as  to  what  you  imagine. 

A.  Well,  I  was  very  well  known  in  this  country 
and  all  of  the  leading  companies,  and  a  good  many 
of  the  smaller  ones,  I  had  been  in  contact  with  in 
one  way  or  the  other,  and  they  knew  that  I  had  a 
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good  bit   of  experience   in   drilling  oil   wells,   and 
I  figured  that  my  name  would  have  some  prestige 
in  bringing  in  the  business. 

Q.  Well,  did  you  feel,  or  did  you  decide,  that 
there  was — it  would  be  more  advantageous  to  you, 
from  a  business  standpoint,  to  operate  under  your 
name?  A.     Yes,  sir. 

Q.     Or  the  name  of  you  and  your  wife? 

A.     Under  my  name. 

Q.  Was  that  the  reason  you  operated  under 
your  name?  A.     Yes,  sir. 

Q.     Did  you  ever  pay  your  wife  any  salary? 

A.     No,  sir. 

Q.     During  any  of  the  years  since  1923? 

A.     No,  sir,  I  did  not. 
By  Mr.  Milliken : 

Q.  Did  or  did  not  your  wife,  during  these  years, 
give  orders  and  enter  into  agreements  with  respect 
to  the  manufacture  of  this  article,  and  what  they 
were  to  cost  and  who  was  to  be  paid? 

A.     Yes,  sir. 

Q.  Now,  you  testified  that,  in  April,  1923,  you 
entered  into  this  partnership  agreement;  did  it  re- 
late to  all  the  rights  which  you  then  had,  or  all  the 
rights  which  you  might  acquire  thereafter  in  the 
patent,  or  to  the  patent,  or  to  the  rights  which 
you  then  had? 

The  Member :  Of  course,  T  am  of  the  impression 
the  witness  already  testified  to  the  terms  of  this 
oral  contract  a  time  or  two. 
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Mr.  Milliken:  I  will  state  my  purpose  after 
the  witness  has  answered. 

The  Witness:     All  the  rights. 

Mr.  Milliken:     That  is  all. 

Recross  Examination 
By  Mr.  Clark: 

Q.  Just  what  was — what  were  the  terms  of  this 
agreement,  Mr.  Kammerdiner  ?  Let  me  preface  that 
question : 

Was  there  a  time  when  you  and  Mrs.  Kammer- 
diner sat  down  together  and  agreed  on  the  terms 
of  the  contract '^  A.     Yes,  sir. 

Q.     Between  yourselves?  A.     Yes,  sir. 

Q.     When  was  that? 

A.     That  was  in  April,  1923. 

Q.  You  have  s^^oken,  on  redirect  examination,  of 
the  agreement  into  which  Mrs.  Kammerdiner  en- 
tered for  materials  and  supplies  for  the  manufac- 
ture of  these  tools,  I  am  not  just  sure  just  what, 
but  you  recall  that  you  did  answer  to  that  effect? 

A.     Yes,  sir. 

Q.  Were  those  written  agreements  into  which 
Mrs.  Kammerdiner  entered? 

A.     Some  of  them  were. 

Q.  And  whose  names  were  signed  to  the  agree- 
ments? A.     Her  name. 

Q.     Did  she  sign  your  name  at  any  time? 

A.  She  signed  her  name — signed  my  name  with 
her  name  or  initials  after  it,  each  time. 
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was  called  as  a  witness  by  and  on  behalf  of  the  pe- 
titioner, and,  having  been  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Direct  Examination 
Bv  Mr.  Milliken: 

Q.     You  are  the  wife  of  James  Kammerdiner? 

A.     Yes,  sir. 

Q.  Did  Mr.  Kammerdiner  state  the  correct  date 
of  your  marriage?  A.     Yes,  sir. 

Q.  In  what  business  were  you  engaged  prior 
to  your  marriage,  if  any? 

A.     I  was  a  stenographer,  in  general  office  work. 

Q.  After  you  married  Mr.  Kammerdiner,  what 
were  your  duties;  those  of  a  housewife? 

A.     Yes,  sir. 

Q.  He  has  testified  that — you  heard  him  testi- 
fy that,  when  he  went  on  some  of  these  jobs,  you 
also  ran  boarding  houses  and  so  on,  for  him,  as 
part  of  his  employment,  the  duties  of  his  employ- 
ment? A.     I  did. 

Q.     Did  you  save  any  money  out  of  that? 

A.     I  did. 

Q.     How  much  was  it? 

A.  Well,  I  don't  know  exactly.  It  was  quite  a 
little  sum,  several  thousand  dollars. 

Q.     What  did  you  do  with  it? 
A.     I  deposited  it  in  the  bank. 

Q.     To  your  own  account? 

A.     No,  it  was  deposited  jointly. 

Q.     Did  you  have  a  savings  account  out  of  it? 
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A.     Yes,  sir. 

Q.     Was  that  in  your  name,  or  his  name? 

A.  It  was  to  start  with,  and  it  was  later  trans- 
ferred to  both  of  our  names. 

Q.     When  did  you  transfer  it  over,  do  you  know? 

A.  No,  I  don't  know  exactly.  It  was  trans- 
ferred over,  though,  sometime  before  we  went  into 
the  business ;  I  know  that. 

Q.    I  see. 

A.  Originally  it  was  just  Myrtle  B.  Kammer- 
diner. 

Q.  It  was  originally  in  your  name,  and  you 
transferred  it  over  to  the  joint  account  of  each? 

A.     Yes,  sir. 

Q.  Did  the  funds  which  you  had  and  the  funds 
which  Mr.  Kammerdiner  had,  comprise  your  joint 
account  in  1923?  A.     Yes,  sir. 

Q.  Was  it  subject  to  check  for  any  expenses 
which  might  have  been  necessary  incident  to  the 
rotary  jar  business?  A.     Yes,  sir. 

Q.     In  the  beginning?  A.     Yes,  sir. 

Q.  What  part,  if  any,  did  you  play,  in  your 
consultations  with  Mr.  Kammerdiner,  with  respect 
to  the  procuring  of  the  patent,  the  rotary  jar 
patent  ? 

A.  Well,  of  course,  it  was  his  idea,  and  a  ques- 
tion came  up  about  the  patent  that  he  was  rather 
slow  about  applying,  and  I  thought  it  should  be  at- 
tended to,  because  I  felt  it  was  something  that  was 
important,  and  in  that  way  I  got — I  consulted  some 
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attorneys  that  we  were  acquainted  with,  and  it  was 
through  them  that  they  recommended  this  patent 
attorney  for  him  to  go  to.  He  was  quite  rehictant 
about  attending  to  it,  because  he  was  employed 
there  by  one  of  the  big  companies  and  he  felt  that 
he  didn't  have  the  time  to  attend  to  it. 

Q.  Did  you  and  Mr.  Kammerdiner  enter  into 
any  agreement  with  respect  to  the  manufacture  of 
these  patented  articles^ 

A.     I  don't  just  get  that. 

Q.  Did  you  enter  into  any  agreement  with  re- 
spect to  w^hat  rights,  if  any,  you  had,  or  what 
rights,  if  any,  he  had,  or  at  any  time  did  you  dis- 
cuss the  matter  of  how  you  would  conduct  the 
business?  A.     Yes,  sir. 

Q.     When  did  you  do  that? 

A.  AVell,  that  was  right — when  we  started  out, 
it  was  along  in  the  spring,  in  April. 

Q.     What  year?  A.     1923. 

Q.  What  understanding  or  agreement  did  you 
reach  ? 

A.  Well,  he  said  he  would  conduct  the  field 
work,  the  running  of  these  jars,  and  I  would  take 
care  of  the  collections  and  receive  the  telephone 
orders  as  they  came  in,  and  do  the  billing,  and  do 
the  collecting. 

Q.     And  did  you  do  so?  A.     1  did. 

Q.  What  was  the  agreement,  if  any,  that  was 
reached  with  respect  to  the  share  in  the  gains  or 
share  in  the  losses  ? 


James  A,  Kammerdiner  469 

Defendant's  Exhibit  No.  16 — (Continued) 
(Testimony  of  Mrs.  Myrtle  B.  Kammerdiner.) 

A.  Well,  we  were  to  take  a  share  alike,  fifty- 
fifty  the  losses  or  the  gains. 

Q.  And  that  was  the  agreement,  the  one  you 
entered  into?  A.     Yes,  sir. 

Q.  What  duties  did  you  perform,  if  any,  in 
the  rotary  jar  business,  during  the  years  1925, 
1926  and  1927? 

A.  Well,  I  attended  to  the  billing  and  the  check- 
ing of  any  bills  that  came  in  against  us,  that  were 
to  be  paid  out,  made  out  the  checks  and  signed 
some  of  the  checks,  and  some  Mr.  Kammerdiner 
signed  after  I  made  them  out.  I  O.  K.'ed  the  bills, 
and  then  did  most  of  the  ordering  of  the  jars, 
the  bills  that  were  made  from  the  shop,  and  what 
collecting — I  did  the  collecting. 

Q.  Did  you  pass  upon  the  credit  of  the  indi- 
vidual   A.     Yes,  sir. 

Q.     With  whom  you  were  going  to  do  business? 

A.     Yes,  sir. 

Q.  Did  you  pass  upon,  or  did  you  not  pass  upon 
the  fact  of  whom  you  were  going  to  get  to  manu- 
facture these  articles? 

A.     Yes,  sir,  that  was  talked  over. 

Q.  And  at  what  price  they  would  be  manu- 
factured? A.     Yes,  sir. 

Q.  Did  you  pass  upon  the  disputed  items,  if 
there  were  any?  A.     Yes,  sir. 

Q.     Were  there  any? 

A.  Oh,  yes,  there  were  a  number  of  times  that 
they  came  up — you  see,  our  repair  work — we  could 
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not  have  a  stipulated  price — and  that  was  just  done, 
and  if  there  were  any  mistakes  in  those,  those  bills 
were  checked 

Q.  The  moneys  that  you  collected,  what  did  you 
do  with  them? 

A.     I  deposited  them  in  the  joint  account. 

Q.     The  joint  account  of  whom? 

A.     Mr.  or  Mrs.  J.  Kammerdiner. 

Q.  Did  you  have  a  right  in  1925  and  1926  and 
1927  to  draw  on  that  account  into  which  you  de- 
posited these  moneys?  A.     Yes,  sir. 

Q.     Did  you  do  so?  A.     Yes,  sir. 

Q.  Did  you  make  investments  of  your  own  out 
of  that  account?  A.     Yes,  sir. 

Q.  Did  Mr.  Kammerdiner  discuss  with  you  any 
important  matters  with  respect  to  the  operation  of 
the  business? 

A.  Yes,  sir,  we  always  went  into  consultation 
on  them. 

Q.  Did  he  make  any  changes,  or  change  the 
scope  of  the  business  in  any  way,  without  discussing 
it  with  you,  or  did  he  go  ahead  and  do  it  of  his 
own  volition? 

A.     No,  it  was  always  talked  over. 

Q.     Talked  over?  A.     Yes,  sir. 

Q.     With  you?  A.     Yes,  sir. 

Q.  Did  you  and  Mr.  Kammerdiner  ever  discuss 
the  question  of  the  desirability  of  operating  under 
the  name  of  James  Kammerdiner? 

A.     Yes,  sir. 
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Q.  What  discussion  did  each  of  you  have,  or  did 
you  have,  at  least? 

A.  We  thought,  that  inasmuch  as  he  was  so  well 
acquainted  all  through  the  field,  it  was  the  thing 
to  use,  just  James  Kammerdiner? 

Q.     Did  you  do  any  advertising  in  these  years? 

A.     Yes,  sir. 

Q.     Who  prepared  the  advertising? 

A.  Well,  it  was  gotten  up  through — between  the 
magazine  representatives  and  myself. 

Q.     Who  placed  the  order  for  the  advertising? 

A.     I  did. 

Q.     Who  paid  for  the  advertising? 

A.  Well,  I  think  I  did,  personally.  I  wrote  the 
checks. 

Q.  Were  there  books  kept  of  the  business  during 
the  years  1925,  1926  and  1927? 

A.  Well,  it  was  just  a  single  entry;  we  didn't 
keep  a  double  entry. 

Q.     Who  kept  those  books?  A.     I  did. 

Q.  I  show  you  three  books  that  are  labeled  on 
the  outside  ^^1925,"  ^^1926,"  and  ^^927";  were  those 
the  books  that  you  kept?  A.     Yes,  sir. 

Q.  Will  you  please  explain — are  they  all  in  the 
handwriting  of  yourself?  A.     Yes,  sir. 

Q.     All  of  the  handwriting  in  the  books  yours? 

A.     Yes,  sir. 

Q.  Will  you  explain  to  the  court  the  manner  in 
which  these  books  were  kept?  Are  they  all  kept 
alike,  so  that  the  explanation  for  one  year  would 
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suffice  for  all  three  years?  A.     Yes. 

Q.  Did  your  books,  for  any  of  the  years,  record 
what  might  be  termed  as  capital  account  of  either 
you  or  Mr.  Kammerdiner?  Do  you  understand 
what  I  mean  by  capital  account?  I  mean,  setting 
up  an  account  showing  what  James  Kammerdiner 
is  entitled  to,  and  what  you  are  entitled  to. 

A.     No. 

Q.  Were  there,  or  were  there  not,  any  capital 
accounts  set  up  on  your  books  for  1925,  1926  and 
1927,  with  respect  to  James  Kammerdiner  and  for 
yourself?  A.     No,  sir. 

Q.     Why  were  no  capital  accounts  set  up? 

A.     Well,  we  didn't  feel  it  was  necessary.   There 
was  nobody  involved  but  just  he  and  I,  and  we 
trusted  one  another  enough  that  we  didn't  feel  it 
was  necessary. 
By  Mr.  Milliken: 

Q.  Have  you  any  other  records,  exclusive  of 
those  books,  w^hich  will  reflect  the  earnings  of  the 
business?  What  did  you  do  with  the  money  that 
you  earned  from  the  business? 

A.     It  w^as  all  deposited  to  the  joint  account. 

The  Member :     Do  you  want  it  to  stand  that  w^ay, 
deposited  in  the  bank,  as  reflecting  the  earnings  of 
the  business? 
By  Hr.  Milliken : 

Q.  In  other  words,  the  earnings — any  collections 
that  you  made  for  the  business,  what  did  you  do 
with  them?  A.     Deposited  them. 
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Q.  And  any  bills  that  yon  paid,  that  were  the 
bills  of  the  business,  what  did  you  do  with  them? 

A.     Well,  we  paid  them  out  of  it. 

Q.     Paid  them  out  of  what — the  account? 

A.     Yes,  sir. 

Q.  You  have  testified  that  these  books  record  the 
amount  of  the  cash  collections  in  each  year;  is  that 
true?  A.     Yes,  sir. 

Q.     And  they  record  the  payments  each  year? 

A.    Yes,  sir. 

Q.  Did  you  receive  any  salary  from  the  busi- 
ness during  any  of  these  years? 

A.     No,  sir. 

Q.     What  were  your  hours  of  employment? 

A.     Well,  I  don't  know;  just  as  soon  as  I  got 
through. 
By  The  Member: 

Q.  How  many  hours  a  day  did  you  work  at 
this  business? 

A.     I  worked  at  it  every  day  except  Sunday. 
By  Mr.  Milliken: 

Q.     Did  you  work  at  night? 

A.     Well,  no. 

Q.  Did  you  ever  have  any  business  transactions 
at  night? 

A.  Oh,  there  have  been  telephone  calls,  and  of 
course  I  would  receive  them. 

Q.  Did  you  devote  your  entire  time  and  atten- 
tion to  this  business  during  the  years  1925,  1926 
and   1927?  A.     Practically. 
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Q.     What  else  did  you  do,  if  that  wasn't  all? 
A.     Well,  that  is  about  all. 
Mr.  Milliken:     That  is  all,  Mr.  Clark. 

Cross  Examination 
By  Mr.  Clark: 

Q.  The  offices  in  which  you  conducted  this  em- 
ployment were  in  your  home,  I  believe? 

A.     Yes,  sir. 

Q.     Did  you  conduct  the  home  yourself? 

A.     Well,  I  had  help. 

Q.     How  much  domestic  help  did  you  employ? 

A.  I  had  one  servant,  and  I  had  extra  help  that 
came  in. 

Q.  How  much  extra  help  during  the  years  that 
are  involved  here? 

A.  Well,  it  would  be  one  or  two  days  a  week,  I 
had  a  laundress  and  had  a  woman  that  came  in  to 
do  the  cleaning. 

Q.     Then  you  had  one  servant  who  was  there 

A.     All  of  the  time. 

Q.     During  that  period?  A.     Yes,  sir. 

Q.     How  much  did  you  pay  this  domestic  help? 

A.  I  paid  her  $80  a  month,  and  of  course  the 
other  work  was  done  by  the  hour,  you  know. 

Q.     When  did  she  come  with  you  first? 

A.  In  January,  I  think.  I  don't  know  now.  1 
know  it  was  along  the  first  of  the  year,  but  I  don't 
know  what  day  it  was. 

Q.     The  first  of  the  year  when? 
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A.  That  is  what  I  don't  know,  what  year  it  was. 
It  was  right  after  we  started,  I  know,  but  I  don't 
know  just 

Q.  Did  your  household  consist  entirely  of  Mr. 
Kammerdiner  and  yourself? 

A.     No,  we  have  two  daughters. 

Q.     How  old  were  they  at  this  time? 

A.     One  is  about  18  and  one  is  15. 

Q.     Is   that   their  present   ages? 

A.     Yes,  sir. 

Q.     Any  other  members  of  your  family? 

A.     No. 

Q.  Did  you  give  attention  to  them,  and  their 
upbringing,  the  supervision  of  their  activities  and 
affairs,  personally,  during  these  years,  or  was  that 
looked  after  by  one  of  the  domestic  help? 

A.  Well,  yes,  of  course  I  gave  them,  advice  and 
all  that,  but  they  were  looked  after  by  the  help. 

Q.  Did  you  perform  what  you  would  consider 
the  ordinary  duties  and  functions  of  a  mother 
of  two  daughters  of  the  ages  that  they  were,  dur- 
ing these  years  in  question? 

A.     Yes,  naturally,  I  looked  after  them. 

Q.  You  stated  that  you  signed  checks;  did  you 
sign  your  own  name  or  did  you  sign  Mr.  Kammer- 
diner's  name? 

A.  I  signed  my  own  name,  Mrs.  J.  Kammer- 
diner. 

Q.  That  was  on  this  account,  on  which  you  both 
had  the  right  to  draw?  A.     Yes. 
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Defendant's  Exhibit  No.  16— (Continued) 
(Testimony  of  Mrs.  Myrtle  B.  Kammerdiner.) 

Mr.  Clark:     That  is  all. 

Mr.  Milliken :     That  is  all. 

The  Member :     That  is  all,  Mrs.  Kammerdiner. 

Mr.  Milliken:  I  want  to  ask  you  another  ques- 
tion, Mrs.  Kammerdiner. 

Redirect  Examination 
By  Mr.  Milliken: 

Q.  Mrs.  Kammerdiner,  was  this  contract  or 
agreement  that  you  and  Mr.  Kammerdiner  entered 
into  in  April,  1923 — was  it  reduced  to  writing? 

A.     Yes,  sir. 

Q.     When  was  it  reduced  to  writing? 

A.     In  1928. 

Q.  Was  the  contract  which  was  reduced  to  writ- 
ing in  1928 — did  it  set  forth  any  new  understanding 
or  agreement  reached  between  you? 

A.  No,  it  was  merely  to  verify  our — to  verify 
our  verbal 

Q.  It  was  merely  to  reduce  to  writing  what 
had  theretofore  been  agreed  upon? 

A.     Yes,  sir. 

Q.     And  observed  during  these  years,  was  it? 

A.     Yes,  sir. 

Mr.  Milliken:     That  is  all. 

Mr.  Clark :     That  is  all. 
(Witness  excused.) 

[Endorsed]:  Filed  Dec.  29,  1941. 
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Mr.  Mitchell:     The  defendants  rest. 

The  Court:     Any  rebuttal? 

Mr.  Smith:     The  plaintiffs  rest  .[156] 

Mr.  Mitchell:  Excuse  me,  your  Honor.  I  think 
it  was  the  intention  of  all  the  parties,  as  well  as 
the  judge,  that  Defendant  13,  a  list  of  patents 
prepared  by  Mr.  Mann,  would  go  out  and  be 
stricken. 

Mr.  Smith:    Yes. 

The  Court:  We  will  mark  it  withdrawn  then 
because  errors  were  discovered  in  it. 

[Endorsed] :    Filed  Jan.  8,  1942.  [157] 


[Endorsed]:  No.  10351.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Nat 
Eogan,  Collector  of  Internal  Revenue  for  the  Sixth 
District  of  California,  Appellant,  vs.  James  A. 
Kammerdiner,  individually  and  as  Surviving  Joint 
Tenant  of  Myrtle  B.  Kammerdiner,  deceased.  Ap- 
pellee. Transcript  of  Record  upon  Appeal  from  the 
District  Court  of  the  United  States  for  the  South- 
ern District  of  California,  Central  Division. 
Filed:  January  18,  1943. 

PAUL  P.   O'BRIEN, 
Clerk  of  the  United   States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  10351 

NAT  ROGAN,  Collector  of  Internal  Revenue, 

Appellant 

vs. 

JAMES  A.  KAMMERDINER,  individually  and  as 
surviving  joint  tenant  of  Myrtle  B.  Kanuner- 
diner,  Deceased, 

Appellee 

STATEMENT  OF  POINTS  ON  WHICH 
APPELLANT  INTENDS  TO  RELY 

The  issues  involved  in  this  case  are: 

(1st)  Whether  more  than  one-half  of  the  1935 
assets  of  the  joint  tenancy  Rotary  Jar  business  of 
Mr.  and  Mrs.  Kammerdiner  ''originally  belonged" 
to  the  surviving  husband,  within  the  meaning  of 
Section  302(e)  of  the  Revenue  Act  of  1926,  as 
amended;  and 

(2d)  If  so,  whether  Mrs.  Kammerdiner,  the 
decedent,  paid  for  her  joint  tenancy  one-half  inter- 
est any  ''adequate  or  full  consideration  in  money 
or  money's  worth",  within  the  meaning  of  the  same 
section  of  the  state  tax  statute  and  of  Articles  22, 
23  and  23(b)  of  Regulations  80  (1934  ed)  ? 
Appellant's  Contentions. 

Appellant  contends,  alternatively,  (1st)  that  the 
decedent's     half     never     originally     belonged     to 
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her  husband,  but  (2d)  that,  if  it  did,  she  acquired 
it  from  her  husband  for  a  valuable  consideration 
in  money  or  money's  worth. 

Points  Relied  Upon  by  Appellant. 
In  support  of  above  contentions,  appellant  will 
here  urge  the  following  points,  to  wit: 

I. 

The  trial  court  erred  in  concluding  that  plaintiff- 
appellee  sustained  his  burden  of  establishing  that 
none  of  the  decedent's  half  of  the  assets  and  income 
of  the  joint  tenancy  Rotary  Jar  business  originally 
belonged  to  her. 

II. 

The  trial  court  erred  in  concluding  that  plaintiff 
sustained  his  burden  of  establishing  that  decedent 
did  not  acquire  her  half  of  the  assets  and  income  of 
such  joint  tenancy  business  for  an  adequate  or  full 
consideration  in  money  or  money's  worth. 

III. 

There  is  no  substantial  or  other  evidence  to  sup- 
port the  trial  court's  finding  that  all  or  any  of  the 
decedent's  half  of  the  assets  and  income  of  the  joint 
tenancy  business  originally  belonged  to  her  surviv- 
ing husband. 

IV. 

There  is  no  evidence,  substantial  or  otherwise,  to 
support  the  trial  court's  finding  that  no  part  of 
decedent's  half  of  the  assets  and  income  of  the  joint 
tenancy  business  was  acquired  by  her  for  an  ade- 
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quate  or  full  consideration  in  money  or  money's 
worth. 

V. 
There  is  no  evidence,  substantial  or  otherwise,  to 
support  the  trial  court's  findings  and  conclusions 
(a)  to  the  effect  that  decedent  and  her  husband 
never  entered  into  a  co-ownership  agreement  in 
respect  of  the  assets  and  income  of  said  Rotary 
Jar  business  prior  to  their  written  joint  tenancy 
agreement  of  1928;  or  (b)  to  the  effect  that  decedent 
and  her  husband  never  entered  into  either  a  co- 
partnership or  a  joint  adventure  agreement  in 
respect  of  said  enterprise  prior  to  their  written 
joint  tenancy  agreement  of  1928. 

VI. 

The  trial  court  erred  in  deciding  and  concluding 
that  the  plaintiff,  by  clear  and  convincing  evidence, 
traced  100%  of  each  1935  asset  of  said  joint  tenancy 
business  back  to  California  community  property  of 
the  type  acquired  before  July  29,  1927. 

VII. 

The  trial  court  erred  in  deciding  and  concluding 
that,  by  clear  and  convincing  evidence,  the  plaintiff 
established  that  he  made  a  gift  to  decedent  of  her 
half  of  the  assets  and  income  of  the  joint  tenancy 
business. 

VIII. 

The  trial  court  erred  in  deciding  and  concluding 
that,  by  clear  and  convincing  evidence,  the  plaintiff 
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established  that  decedent  never  invested  any  funds 
of  her  own  in  the  promotion  or  conduct  of  such 
Eotary  Jar  enterprise,  and  never,  pursuant  to  an 
agreement  or  understanding,  contributed  any  extra- 
marital personal  services  in  the  initial  promo- 
tion thereof;  and  there  is  no  substantial  or  other 
evidence  to  support  the  trial  court's  implied  find- 
ing to  that  effect. 

IX. 
The  trial  court  erred  in  deciding  and  concluding 
that,  by  clear  and  convincing  evidence,  the  plaintiff 
established  that  decedent  never  agreed  to  contrib- 
ute  her  extra-marital  personal  services  to  the  con- 
duct of  said  Rotary  Jar  enterprise  in  consideration 
of  plaintiff's  promise  that  she  should  own  an  un- 
divided one-half  of  the  property  and  income  of 
such  business;  and  there  is  no  substantial  or  other 
evidence  to  support  the  court's  finding  to  that  effect. 

X. 

The  trial  court  erred  in  deciding  and  concluding 
that,  by  clear  and  convincing  evidence,  the  plaintiff 
established  that  the  decedent  did  not  contribute 
twelve  years  of  her  extra-marital  personal  services, 
or  any  services,  to  the  conduct  of  such  business  pur- 
suant to  and  in  reliance  upon  plaintiff's  said  prom- 
ise; and  there  is  no  evidence,  substantial  or  other- 
wise, to  support  the  court's  implied  finding  to  that 
effect. 

XI. 

The  trial  court  erred  in  deciding  and  impliedly 
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concluding  that,  by  clear  and  convincing  evidence, 
the  plaintiff  established  that  the  twelve  years  of 
extra-marital  personal  services  contributed  by  dece- 
dent to  said  business  were  gratuitous,  and  that  the 
value  thereof  constituted  a  gift  by  her  to  plain- 
tiff or  to  the  marital  community;  and  the  court's 
implied  finding  and  conclusion  to  that  effect  is  not 
supported  by  the  evidence. 

XII. 

The  trial  court  erred  in  deciding  and  impliedly 
concluding  that,  by  clear  and  convincing  evidence, 
the  plaintiff  established  that  the  decedent's  con- 
tribution of  twelve  years  of  personal  services  to  said 
enterprise  was  valueless;  and  the  court's  implijed 
finding  to  that  effect  is  not  supported  by  the  evi- 
dence. 

XIII. 

The  trial  court  erred  in  deciding  and  impliedly 
concluding  that,  by  clear  and  convincing  evidence, 
the  plaintiff  established  that  the  decedent's  joint 
tenancy  half  interest  in  the  assets  and  income  of 
said  enterprise  was  not  acquired  by  her  as  the  com- 
pensation of  an  employee  for  personal  services 
rendered  by  her;  and  the  court's  im])lied  finding 
to  that  effect  is  not  supported  by  the  evidence. 

XIV. 

The  trial  court  erred  in  deciding  and  impliedly 
concluding  that,  by  clear  and  convincing  evidence, 
the  phiintiff  established  that  no  part  of  the  vahie 
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of  the  1935  assets  of  the  Rotary  Jar  business  was 
attributable  to  the  personal  services  of  the  spouses 
exerted  after  July  29,  1927;  and  the  court's  implied 
finding  to  that  effect  is  not  supported  by  the  evi- 
dence. 

XV. 

The  trial  court  erred  in  deciding  and  impliedly 
concluding  that,  by  clear  and  convincing  evidence, 
the  plaintiff  established  that  no  part  of  the  1935 
value  of  the  assets  of  said  enterprise  was  attributa- 
ble to  the  protective  patents  purchased  with  co- 
owned  funds  of  the  spouses;  and  the  court's  implied 
finding  to  that  effect  is  not  supported  by  the  evi- 
dence. 

XVI. 

There  is  no  evidence  to  support  the  trial  court's 
finding  that  all  rights  under  the  original  patent 
were  not  owned  by  the  Rotary  Jar  enterprise,  or  to 
support  the  finding  that  such  rights  were  never 
assets  of  such  enterprise. 

XVII. 

The  trial  court  erred  in  denying  the  defendant's 
Motion  for  New  Trial  and  to  Amend  and  Add  Find- 
ings and  Conclusions. 

XVIII. 

The  plaintiff-appellee  is  barred  in  this  action 
from  proving  or  attempting  to  prove  the  falsity  of 
the  facts  decided  and  adjudicated  in  his  favor  by 
the  Board  of  Tax  Appeals  in  the  cases  of  J.  Kam- 
merdiner  v.  Comm'r.,  25  B.T.A.  495   (1932),  Acq. 
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XI-2  C.  B.  5;  and  the  trial  court  erred  in  denying 
appellant^s  plea  of  res  adjudicata. 

Dated:     January   16,   1943. 

LEO  V.  SILVERSTEIN, 

United  States  Attorney. 
E.  H.  MITCHELL, 

Assistant    United    States    At- 
torney. 
By   E.  H.  MITCHELL, 

Attorneys  for  Appellant. 

[Endorsed]:     Filed    Jan.    18,    1943.      Paul    P. 
O'Brien,  Clerk. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

DESIGNATION  OP  PARTS  OF  RECORD 
DEEMED  NECESSARY  FOR  CONSIDER- 
ATION ON  APPEAL 

Pursuant  to  Rule  19-6  of  this  Court,  appellant 
designates  the  parts  of  the  Record  which  he  thinks 
necessary  for  the  consideration  of  the  points  listed 
in  his  Statement  of  Points  on  which  he  intends 
to  rely,  filed  concurrently  herewith,  and  the  parts 
which  he  desires  to  have  printed,  to  wit: 

Documents 

Pages  of 
Certified 
Record 

1.  Names  and  addresses  of  attorneys 1 

2.  (>om[)laint,  including  exhibits  attached  ...       2 
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3.  Answer 42 

4.  Minute  Order  of  February  28,  1942 48 

5.  Findings  and  Conclusions,  dated  July  15, 

1942     50 

6.  Judgment,  dated  July  15,  1942 61 

7.  Defendant's  Motion  for  New  Trial  and  to 

Amend  and  Add  Findings  and  Conclu- 
sions, dated  and  filed  July  22,  1942 63 

8.  Notice    of   hearing    said    Motion    (No.    7, 

above),  dated  and  filed  July  22,  1942  ...     74 

9.  Minute  Order,  dated  and  entered  August 

5,    1942,    denying   said   Motion    (No.    7, 
above)    76 

10.  Defendant's  Notice  of  Appeal,  dated  and 

filed  October  20,  1942 77 

11.  Order  extending  time  to  docket  cause  on 

appeal,    dated   and   filed   November   25, 
1942 78 

12.  Order  extending  time  to  January  18,  1943, 

to   docket   cause   on   appeal,   dated   and 
filed  January  12,  1943 79 

13.  Defendant's   Designation   of    Contents    of 

Record  on  Appeal,  dated  and  filed  Jan- 
uary 12,  1943  82 

14.  Stipulation  and  Order  Re  Record  on  Ap- 

peal, dated  and  filed  January  13,  1943  .  .  80 
Note:  Omit  from  the  foregoing  items,  1 
through  14,  all  titles  of  court  and  cause,  all 
signatures  and  verifications,  and  all  endorse- 
ments, but  print  all  order  dates,  all  service 
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and  mailing  dates,  and  all  filing  and  entry 
dates. 
15.    The  following  portions  of  the  Reporter's  Tran- 
script of  Proceedings  of  December  29,  1941, 
to  wit: 

Title  of  court  and  cause  and  date  of  proceed- 
ings 

Page  7,  line  2  to  p.  10,  line  9,  inclusive 
Page  10,  line  22  to  p.  11,  line  9,  inclusive 
Page  12,  lines  12  to  19,  inclusive 
Page  13,  line  6  to  p.  15,  line  4,  inclusive 
Page  15,  lines  12  to  18,  inclusive 
Page  16,  lines  8  and  9 
Page  16,  line  15,  to  p.  30,  line  16,  inclusive 
Page  31,  line  7  to  p.  34,  line  24,  inclusive 
Page  36,  line  17,  to  p.  42,  line  17,  inclusive 
Page  42,  line  25  to  p.  47-48,  line  8,  inclusive 
Page  49,  lines  2  to  5,  inclusive 
Page  49,  line  21  to  p.  58,  line  2,  inclusive 
Page  58,  line  19  to  p.  59,  line  19,  inclusive 
Page  60,  lines  8  to  15,  inclusive 
Page  60,  line  20  to  p.  62,  line  20,  inchisive 
Page  63,  line  10  to  p.  65,  line  13,  inchisive 
Page  66,  lines  1  and  2 
Page  67,  line  12  to  p.  75,  line  14,  inclusive 
Page  77,  line  24  to  p.  79,  line  21,  inclusive 
Page  82,  line  20  to  p.  83,  line  11,  inclusive 
Page  83,  line  19  to  p.  87,  line  15,  inclusive 
Page  87,  line  24  to  p.  89,  line  25,  inclusive 
Page  93,  line  10  to  p.  97,  line  26,  inclusive 
Page  98,  line  11  to  p.  100,  line  13,  inclusive 
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Page  100,  line  23  to  p.  101,  line  4,  inclusive 
Page  104,  line  18  to  p.  105,  line  7,  inclusive 
Page  106,  line  15  to  p.  108,  line  21,  inclusive 
Page  109,  line  8  to  p.  110,  line  14,  inclusive 
Page  111,  line  4  to  p.  113,  line  25,  inclusive 
Page  115,  line  25  to  p.  16,  line  6,  inclusive 
Page  118,  line  1 

Page  118,  line  13  to  p.  119,  line  18,  inclusive 
Page  119,  line  25  to  p.  20,  line  11,  inclusive 
Page  120,  line  7  to  p.  122,  line  3,  inclusive 
Page  122,  lines  13  to  18,  inclusive 
Page  122,  lines  23  to  27,  inclusive 
Page  123,  lines  2  to  21,  inclusive 
Page  124,  lines  1  to  20,  inclusive 
Page  125,  lines  2  to  6,  inclusive 
Page  125,  lines  14  to  22,  inclusive 
Page  126,  line  10  to  p.  131,  line  8,  inclusive 
Page  133,  line  16  to  p.  143,  line  26,  inclusive 
Page  144,  line  7  to  p.  146,  line  9,  inclusive 
Page  146,  line  19  to  p.  147,  line  1,  inclusive 
Page  147,  line  16  to  p.  148,  line  22,  inclusive 
Page  148,  line  26  to  p.  149,  line  5,  inclusive 
Page  149,  lines  14  to  24,  inclusive 
Page  150,  lines  9  to  11,  inclusive 
Page  150,  line  24  to  p.  151,  line  2,  inclusive 
Page  154,  line  8  to  p.  155,  line  22,  inclusive 
Page  156,  lines  14  to  16,  inclusive 
Page  157,  lines  11-17,  inclusive 

Defendant's  Exhibits 
16.    Defendant's  Exhibits  1,  2,  3,  4,  5,  6,  7,  8,  9,  10 
and  11  (all  bank  books). 
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Note.  Print  or  photostat  only  the  pages  of 
these  bank  books  upon  which  appear  the  ac- 
count numbers,  depositors'  names,  the  dates 
and  amounts  of  deposits  and  withdrawals  and 
the  exhibit  numbers. 
17.    Defendant's  Exhibit  12,  Estate  Tax  Return. 

Note.     Print     or     photostat     the     following 
pages,  only,  to  wit: 

Page  A-3 ; 

Pages    A-8    to    A-20,    inclusive,    containing 

Schedule  ^'D-1"; 

Page  A-21,  containing  Schedule  ''D-2"; 

Page  A-27,  containing  Schedule  ^^H"; 

Page  A-31,   containing   Schedules  '^L"  and 

Page  A-32,  containing  Schedules  *^N"  and 
^^O"— if  printed,  print  only  Schedule  ^^N"; 
Page  A-34,  containing  '^Computation  of  Tax" 
— if  printed,  print  only  the  computation ;  and 
Page  A-35 — if  printed,  print  only  the  ''Jurat 
for  Beneficiaries,  Cutodians,  and  Trustees", 
through  the  signature  of  the  notary. 

18.  Defendant's    Exhibit   marked    14-a    but    intro- 

duced as  "14",  a  certificate  of  "Partnership 

Name". 

Note.  Omit  affidavit  of  publication — but  in- 
dicate it — and  omit  County  Clerk's  certificate 
attached. 

19.  Defendant's  Exhibit  marked  14-b  but  errone- 

ously introduced  as  "14",  an  authenticated 
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copy  of  Petition  to  Board  of  Tax  Appeals 
with  Exhibits  attached  and  answer  thereto. 
Note.     Omit  the  2  certificates  of  the  Board's 
Clerk  and  the  certificate  of  the  Board  Chair- 
man. 

20.  Defendant's  Exhibit  15,  another  authenticated 
copy  of  petition  to  Board  of  Tax  Appeals  with 
Exhibits  attached,  and  answer  thereto. 

Note.     Omit  the  2  certificates  of  Board  Clerk 
and  the  certificate  of  the  Board  Chairman. 

21.  Defendant's  Exhibit  16,  an  authenticated  copy 

of  Official  Report  of  Proceedings  before  the 
Board  of  Tax  Appeals  in  Los  Angeles  on 
June  10,  1931. 

Note.     Print  or  photostat  the  following  por- 
tions, only,  to  wit: 

All  of  pages  E-1,  E-5  and  E-6 

The  first  4  and  the  last  5  lines  of  page  E-7 

The  first  7  lines  of  page  E-8 

The  last  18  lines  of  page  E-10 

The  first  8  lines  of  page  E-11 

The  last  12  lines  of  page  E-13 

All  of  pages  E-14  and  E-15 

The  last  13  lines  of  page  E-17 

The  first  6  and  the  last  6  lines  of  page  E-18 

All  of  pages  E-19  through  E-23 

The  first  14  and  the  last  4  lines  of  page  E-24 

All  of  page  E-25 

The  first  7  lines  of  page  E-26 

The  last  2  lines  of  page  E-27 
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The  first  8  lines  of  page  E-28 
The  last  8  lines  of  page  E-29 
The  last  17  lines  of  page  E-30 
The  first  17  lines  of  page  E-31 

Cross-Examination 
The  3cl  and  4th  lines  of  page  E-32 
Lines  19,  20,  21,  24  and  25  of  page  E-33 
The  first  7  lines  of  page  E-34 
The  last  6  lines  of  page  E-36 
The  last  7  lines  of  page  E-38 
All  of  page  E-39 
The  first  3  lines  and  lines  20,  21,  22,  23  and 

24  of  page  E-40 
Lines  7,  8  and  9  of  page  E-41 

Redirect  Examination 
Last  7  lines  of  page  E-44 
The  first  18  lines  of  page  E-45 
The  first  10  lines  of  page  E-46 
All  but  the  first  line  of  page  E-47 
The  first  9  lines  of  page  E-48 
Lines  16  to  22,  inclusive,  of  page  E-51 
Last  11  lines  of  page  E-53 
All  of  pages  E-54,  E-55,   E-56,  E-57,  E-58 

and  E-59 
All  but  the  last  5  lines  of  page  E-60 
Lines  3  to  10,  inclusive,  of  page  E-64 
All  of  pages  E-66,  E-67,  E-68  and  E-69 
22.    Defendant's  Exhibit  17 

Note.     Omit  sealed  certificate  of  Chief  Clerk, 
Treasury  Department. 
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23.  Defendant's  Exhibit  18 

24.  Defendant's   Exhibits  19  to   36,   inclusive,  to- 

gether with  attached  computations 
Note.     Omit    all    sealed    certificates    of    the 
Chief  Clerk,  Treasury  Department 

Omit  printed   pages   2   of   Defendant's   Ex- 
hibits 27,  28,  29,  30,  31,  32,  33,  34,  35  and  36 

Plaintiff's  Exhibits 

25.  Plaintiff's  Exhibit  9 

26.  Plaintiff's  Exhibit  11 

Note.     Print  or  photostat  typed  pages  1  and 
2  only 

27.  Plaintiff's  Exhibit  12 

Note.     Print  or  photostat  typed  page  1,  only 

28.  All  of  Plaintiff's  Exhibit  13 

29.  Plaintiff's  Exhibit  14 

Note.     Print  or  photostat  typed  pages  1  and 
2,  only 

30.  Plaintiff's  Exhibit  15 

Note.     Print  or  photostat  typed  page  1,  only 

31.  Statement  of  Points  on  which  appellant  intends 

to  rely,  captioned  the  Circuit  Court  of  Ap- 
peals and  filed  concurrently  with  this  Desig- 
nation 

Note.     Omit  Title  of  court,  cause  and  signa- 
tures. 

32.  This  Designation 

Note.     Omit  title  of  court,  cause  and  signa- 
tures. 
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Dated:  January  16,  1943. 

LEO  V.  SILVERSTEIN, 

United  States  Attorney. 
E.  H.  MITCHELL, 

Assistant   United    States   At- 
torney. 
By  E.  H.  MITCHELL, 

Attorneys  for  Appellant. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

APPELLEE'S  DESIGNATION  OF  ADDI- 
TIONAL PARTS  OP  RECORD  MATERIAL 
FOR  CONSIDERATION  ON  APPEAL. 

Pursuant  to  Rule  19-6  of  this  Court,  appellee 
designates  the  parts  of  the  record  which  he  thinks 
material  for  the  consideration  of  the  points  listed 
by  the  appellant  herein  in  his  statement  of  points, 
and  the  parts  which  he  desires  to  have  printed,  to 
wit: 

1.  The  following  portions  of  the  Reporter's  Tran- 
script of  Proceedings  of  December  29,  1941,  to  wit: 

Page  30,  line  17,  to  page  31,  line  6,  both  inclusive; 

Page  34,  line  25,  to  page  36,  line  13,  both  inclu- 
sive; 

Page  48,  line  9,  to  page  49,  line  1,  both  inclusive; 

Page  49,  lines  6  to  20,  both  inclusive; 

Page  75,  lines  15  to  20,  both  inclusive ; 

Page  75,  lines  25  and  26 ; 

Page  76,  lines  13  to  26,  both  inclusive; 
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Page  77,  lines  9  to  23,  both  inclusive ; 

Page  79,  line  22,  to  page  80,  line  23,  both  inclu- 
sive; 

Page  81,  line  8  to  page  82,  line  16,  both  inclusive ; 

Page  90,  lines  3  to  6,  both  inclusive; 

Page  90,  lines  12  to  15,  both  inclusive; 

Page  91,  line  16,  to  page  92,  line  17,  both  inclu- 
sive; 

Page  100,  lines  14  to  22,  both  inclusive; 

Page  101,  line  5,  to  page  102,  line  13,  both  inclu- 
sive; 

Page  103,  lines  5  to  9,  both  inclusive ; 

Page  105,  line  8,  to  page  106,  line  14,  both  inclu- 
sive; 

Page  113,  line  26,  to  page  115,  line  21,  both  inclu- 
sive; 

Page  116,  line  7,  to  page  117,  line  4,  both  inclu- 
sive; 

Page  119,  line  19,  to  line  24,  both  inclusive; 

Page  120,  lines  12  to  16,  both  inclusive; 

Page  122,  line  4; 

Page  122,  lines  11  and  12; 

Page  122,  lines  19  to  22,  both  inclusive; 

Page  123,  lines  22,  23,  and  26; 

Page  133,  lines  11  to  15,  both  inclusive; 

Page  144,  line  1; 

Page  147,  lines  8  to  15,  both  inclusive; 

Page  148,  lines  23  to  25,  both  inclusive ; 

Page  149,  lines  6  to  12,  both  inclusive ; 

Page  149,  line  25,  to  page  150,  line  2,  both  inclu- 
sive; 
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Page  151,  lines  3  to  13,  both  inclusive ; 

Page  152,  lines  9  to  14,  both  inclusive; 

2.  Defendant's  Exhibit  16,  an  authenticated 
copy  of  official  report  of  proceedings  before  the 
Board  of  Tax  Appeals  in  Los  Angeles  California, 
on  June  10,  1931. 

(Note :  Print  or  photostat  the  following  portions 
only,  to  wit)  : 

Lines  15  to  24,  both  inclusive,  of  page  E-8; 

Lines  2  to  10,  both  inclusive,  of  page  E-9; 

Lines  22  and  23,  of  page  E-9 ; 

Lines  3  to  7,  both  inclusive,  of  page  E-10 ; 

Lines  9  to  21,  both  inclusive,  of  page  E-11 ; 

Lines  5  to  15,  both  inclusive,  of  page  E-12; 

Lines  11  to  13,  both  inclusive,  of  page  E-13; 

Lines  1  to  5,  both  inclusive,  of  page  E-16; 

Lines  15  to  21,  both  inclusive,  of  page  E-24; 

Lines  8  to  21,  both  inclusive  of  page  E-26; 

Lines  6  to  11,  both  inclusive,  of  page  E-27; 

Lines  1  to  5,  both  inclusive,  of  page  E-30; 

Lines  5  to  12,  both  inclusive,  of  page  E-32; 

Lines  15  to  17,  both  inclusive,  of  page  E-32; 

Line  21  of  page  E-32,  to  line  18  of  page  E-33; 

Lines  22  and  23  of  page  E-33 ; 

Lines  16  to  22,  both  inclusive,  joage  E-34; 

Line  25  of  page  E-34  to  line  9  of  page  E-35,  both 
inclusive ; 

lines  18  to  24,  both  inclusive,  of  ])age  E-35; 

Line  6  of  page  E-37  to  line  18  of  page  E-38 ; 

Line  4  to  line  19,  both  inclusive,  of  page  E-40; 
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Line  25  of  page  E-40,  to  line  6  of  page  E-41,  both 
inclusive ; 

Lines  9  to  12,  both  inclusive,  of  page  E-42 ; 
Line  22  of  page  E-42,  to  line  10  of  page  E-43 ; 
Line  17  to  line  23,  both  inclusive,  of  page  E-43; 
Lines  5  to  10,  both  inclusive,  of  page  E-61 ; 
All  of  page  E-65; 

3.  Plaintiff's  Exhibit  1. 

4.  Plaintiff's  Exhibit  2. 

5.  Plaintiff's  Exhibit  3. 

6.  Plaintiff's  Exhibit  4. 

7.  Plaintiff's  Exhibit  5. 

8.  Plaintiff's  Exhibit  6. 

9.  Plaintiff's  Exhibit  7. 

10.  Plaintiff's  Exhibit  8. 

11.  Plaintiff's  Exhibit  10. 

12.  All  of  plaintiff's  Exhibit  11,  except  such  part 
designated  as  part  of  record  by  appellant. 

13.  All   of   plaintiff's   Exhibit   12,   except   such 
part  designated  as  part  of  record  by  appellant. 

14.  All    of   plaintiff's   Exhibit    14,    except    such 
part  designated  as  part  of  record  by  appellant. 

15.  All   of   plaintiff's    Exhibit    15,    except    such 
part  designated  as  part  of  record  by  appellant. 

16.  All  of  plaintiff's  Exhibit  16. 

17.  All  of  plaintiff's  Exhibit  17. 

18.  All  of  plaintiff's  Exhibit  18. 

19.  This  designation. 

(Note:     Omit  title  of  Court,  cause,  and  signa- 
tures.) 
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Dated  January  25,  1943. 

CLAUDE  I.  PARKER, 
RALPH  W.  SMITH,  and 
JOHN  MOORE  ROBINSON, 
By  JOHN  MOORE  ROBINSON, 
Attorneys  for  Appellee. 

[Endorsed] :  Filed  Jan.  27, 1943.  Paul  P.  O'Brien, 
Clerk. 
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No.  10351. 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Nat  Rogan,  Collector  of  Internal  Revenue  for  the  Sixth 
District  of  California, 

Appellant, 
vs. 

James  A.  Kammerdiner,  individually  and  as  Surviving 
Joint  Tenant  of  Myrtle  B.  Kammerdiner,  deceased. 

Appellee. 


BRIEF  FOR  THE  APPELLANT. 


Opinion  Below. 

The  findings  of  fact  and  conclusions  of  law  of  the 
District  Court  [R.  55-66]  are  unreported. 

Jurisdiction. 

This  appeal  involves  federal  estate  tax  and  interest  in 
a  total  amount  of  $22,090.65.  The  tax  and  interest  were 
paid  by  the  taxpayer  on  May  10,  1938.  [R.  57.]  A  claim 
for  refund  was  filed  on  July  7,  1939  [R.  57],  and  an 
amended  claim  for  refund  was  filed  on  October  7,  1939. 
[R.  27-45,  57.]  The  original  and  amended  claims  were 
rejected  by  the  Commissioner  on  February  2,  1940. 
[R.  45-46,  58.]     On  June  12,  1940,  the  taxpayer  instituted 


an  action  in  the  District  Court  for  recovery  of  the  taxes 
and  interest  paid.  [R.  2-46.]  The  judgment  of  the  Court, 
allowing  the  claim  in  full,  was  entered  on  July  15,  1942. 
[R.  67-68.]  On  July  22,  1942,  the  Collector  filed  a  motion 
for  a  new  trial  and  to  amend  and  add  findings  and  con- 
clusions. [R.  69-82.]  The  motion  was  denied  by  the 
District  Court  on  August  5,  1942.  [R.  84.]  Within 
three  months  and  on  October  20,  1942,  the  Collector  filed 
a  notice  of  appeal  [R.  84-85],  pursuant  to  the  provisions 
of  Section  128(a)  of  the  Judicial  Code,  as  amended  by 
the  Act  of  February  13,  1925. 

Questions  Presented. 

1.  Whether  one-half  of  the  Kammerdiner  rotary  jar 
business  and  its  assets,  owned  in  joint  tenancy  by  tax- 
payer and  his  wife  in  1935,  "originally  belonged"  to  the 
deceased  wife,  so  that  the  value  thereof  is  includible  in 
her  gross  estate,  within  the  meaning  of  Section  302(e) 
of  the  Revenue  Act  of  1926,  as  amended. 

2.  If  one-half  of  the  rotary  jar  business  and  its  assets 
did  not  originally  belong  to  the  deceased  wife,  whether  she 
acquired  her  one-half  interest  therein  for  an  adequate  or 
full  consideration  in  money  or  money's  worth,  so  that  the 
value  of  her  interest  is  includible  in  her  gross  estate,  with- 
in the  meaning  of  Section  302(e)  of  the  Revenue  Act  of 
1926,  as  amended. 

Statutes  and  Regulations  Involved. 

The  applicable  statutes  and  regulations  arc  printed  in 
the  Appendix,  injra. 


Statement. 

The  facts  as  here  stated  are  summarized  from  the  evi- 
dence adduced  by  both  parties  [R.  91-477],  and  from  the 
findings  of  the  District  Court^  [R.  56-65] : 

James  A.  Kammerdiner  (hereinafter  referred  to  as 
''taxpayer")  is  the  surviving  husband  of  Myrtle  B.  Kam- 
merdiner (hereinafter  referred  to  as  ''wife")  who  died  on 
April  4,  1935,  at  Los  Angeles,  California.     [R.  56.] 

Appellant  is  the  duly  appointed,  qualified,  and  acting 
Collector  of  Internal  Revenue  for  the  Sixth  District  of 
California.     [R.  3,  56.] 

In  1908  taxpayer  and  his  wife  were  married  in  Orange 
County,  California,  and  from  that  time  until  the  wife's 
death  they  resided  in  the  State  of  California.  [R.  96.]  At 
the  time  of  marriage  neither  the  taxpayer  nor  his  wife 
owned  any  assets  or  property,  except  that  taxpayer  had 
about  $200  in  cash.  [R.  97,  98.]  At  this  time  they  agreed 
orally  that  all  of  the  earnings  and  property  which  they 
might  acquire  would  be  owned  equally  and  that  the  wife 
would  have  a  vested  one-half  interest  therein.  [R.  199- 
200,  201-202,  216,  253-254,  255-256.]  Neither  taxpayer 
nor  his  wife  has  ever  acquired  any  property  by  gift  or 
inheritance.     [R.  109,] 


iThe  District  Court's  findings  regarding  the  deceased  wife's  interest  in 
the  rotary  jar  business  consist  only  of  ultimate  findings.  Since  the  extent 
of  the  wife's  interest  in  that  business  for  purposes  of  the  federal  estate 
tax  is  the  issue  involved,  we  have  set  out  the  evidentiary  facts  disclosed 
by  the  record  in  detail.  We  contend  that  the  District  Court's  ultimate 
findings  crumble  when  the  evidentiary  facts  are  considered.  See  argument, 
infra. 


At  the  time  of  the  marriage,  taxpayer  was  employed 
as  an  oil  well  driller  on  a  salary  basis  and  he  continued 
to  engage  in  that  work  until  the  year  1923.  [R.  98.] 
His  only  source  of  income  prior  to  1923  was  his  salary 
for  personal  services.      [R.  108-109,  111.] 

Commencing  in  1909,  taxpayer's  wife  operated  and 
managed  a  large  boarding  house  situated  on  the  oil  lease 
on  which  taxpayer  was  employed.  |R.  98,  110,  112,  443.] 
Her  profits  saved  from  this  venture  in  six  years  of  opera- 
tion amounted  to  more  than  $3,000.     [R.  98,  201,  443.] 

In  1909,  about  the  time  that  she  started  the  boarding 
house  venture,  taxpayer  and  his  wife  made  an  oral  agree- 
ment, similar  to  the  agreement  at  the  time  of  marriage, 
that  all  of  her  profits  from  the  boarding  house  and  all  of 
his  earnings  in  the  oil  fields  would  be  deposited  in  a  joint 
account  in  both  their  names  and  that  all  their  earnings 
and  property  would  be  owned  and  divided  equally  between 
them.  [R.  99,  112,  114.]  This  agreement  was  identical 
with  the  agreement  made  in  1923  in  connection  with  the 
rotary  jar  business,  hereinafter  referred  to.  [R.  99,  111- 
112.] 

Thereafter  all  of  taxpayer's  salary  and  all  of  the  wife's 
profits  from  the  boarding  house  were  deposited  in  a  joint 
banking  account  standing  in  both  names,  against  which 
either  party  had  an  unrestricted  right  to  draw.  |  R.  99, 
112-113,  114,  189,  201,  213.]  In  addition  to  the  joint 
account,  taxpayer  kept  a  small  emergency  account  in  his 
name  in  a  town  near  the  oil  lease  on  which  he  was  em- 
ployed. |R.  113.]  From  1909  until  the  wife's  death  in 
1935,  taxpayer  and  his  wife  continued  to  maintain  joint 
bank  accounts,  in  which  they  deposited  all  of  their  re- 
cei])ts,  except  for  the  emergency  fund,  from  whatever 
source  derived.     Some  of  the  joint  accounts  were  in  the 


— s— 

names  of  taxpayer  or  his  wife,  or  the  survivor.     [R.  113- 
114,  117-144,  145-147.] 

Between  1909  and  1923,  taxpayer  and  his  wife  pur- 
chased several  pieces  of  real  estate,  paying  the  purchase 
price  from  their  joint  bank  account.  The  title  to  these 
properties  was  originally  taken  in  the  name  of  taxpayer 
but  was  subsequently  changed  to  both  their  names. 
[R.  190-192,  193-194,  195-196.]  The  first  piece  of  prop- 
erty was  purchased  shortly  after  their  marriage  and  be- 
fore the  joint  bank  account  had  been  started.  The  first 
installments  of  the  purchase  price  of  that  property  were 
paid  from  taxpayer's  salary.  [R.  186-187,  188,  189.] 
Taxpayer  always  consulted  with  his  wife  before  any  prop- 
erty was  purchased.     [R.  191.] 

In  1922  the  taxpayer  invented  the  ''Kammer diner  rotary 
jar,"  which  was  a  device  for  recovering  lost  tools  and 
parts  from  oil  wells.  [R.  101-102,  148.  443.]  Taxpayer's 
wife  urged  him  to  procure  a  patent  thereon  and  she  hired 
a  patent  attorney,  who  filed  an  application  for  a  patent 
in  October,  1922.  A  patent  issued  in  the  name  of  tax- 
payer was  obtained  for  the  device  a  year  later.  [R.  102, 
106,  148,  207-208,  262,  433,  444,  445-446,  467.]  The 
costs  of  obtaining  the  patent  and  the  patent  attorney's 
fees  were  paid  from  the  joint  bank  account  of  taxpayer 
and  his  wife.  [R.  433.]  The  first  set  of  jars  was  manu- 
factured in  April,  1923,  and  the  cost  thereof  was  also 
paid  with  funds  from  the  joint  account.     [R.  445,  461.] 

In  April,  1923,  after  the  rotary  jar  had  first  been 
tested,  taxpayer  and  his  wife  entered  into  an  oral  agree- 
ment providing  that  they  would  engage  together  in  the 
business  of  manufacturing,  renting  and  selling  rotary 
jars  as  partners  or  as  joint  tenants  with  right  of  survivor- 


ship;  that  all  their  property  would  be  available  for  use  in 
the  business;  that  all  profits  or  losses  from  the  business 
would  be  divided  equally;  that  the  wife  had  a  vested  one- 
half  interest  in  all  the  patents,  property,  and  profits  of 
the  business  as  her  separate  property;  that  taxpayer  would 
take  care  of  the  field  work  in  connection  with  the  business 
and  that  the  wife  would  tend  to  all  the  ofiice  work;  and 
that  the  joint  bank  accounts  would  be  continued  as  in  the 
past.  [R.  100,  199,  200,  201,  206,  207,  252,  253,  255, 
256,  295-298,  301,  302-305,  445-446,  465,  468-469.]  The 
agreement  included  not  only  the  rotary  jar  business  and 
the  patents  but  all  other  property,  whether  it  stood  in  the 
name  of  taxpayer  or  his  wife,  and  property  which  they 
might  acquire.     [R.  202,  203,  464-465.] 

The  same  agreement  had  existed  since  marriage  with 
respect  to  all  their  property  and  income,  and  there  was 
no  difference  between  the  1923  agreement  and  the  one 
made  at  the  time  of  marriage.  [R.  199-200,  201,  202, 
216,253,254,256.] 

Thereafter  taxpayer  and  his  wife  engaged  as  partners 
or  joint  tenants  in  the  business  of  manufacturing  and 
renting  or  licensing  rotary  jars  in  the  United  States.  In 
foreign  countries  the  jars  were  sold  outright.  The  capital 
required  to  start  the  business  was  obtained  from  the  joint 
bank  accounts  of  taxpayer  and  his  wife.  |  R.  107,  206, 
253,  264,  460-461,  462.] 

The  business  was  conducted  under  the  name  of  James 
Kammerdiner  because  he  was  well-known  in  the  oil  busi- 
ness and  taxpayer  and  his  wife  thought  that  his  name 
would  be  more  advantageous  from  a  business  standpoint. 
|R.  108,  463-464,  471.] 

The  taxpayer  supervised  the  manufacture  of  rotary  jars 
and   performed   the    field   work   in   connection    with    their 
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leasing  and  operation.  [R.  253-254,  448.]  His  wife 
manag-ed  the  office  and  performed  all  duties  in  connection 
therewith,  devoting  her  full  time  thereto.  She  did  the 
banking,  handled  the  finances  and  correspondence,  kept 
the  books,  made  agreements  and  gave  orders  for  the 
manufacture  of  rotary  jars;  received  orders  from  and 
investigated  the  credit  of  customers;  entered  into  rental 
contracts  with  customers,  billed  and  collected  the  rentals 
due,  paid  bills,  and  attended  to  advertising.  |  R.  144-145, 
216.  252,  253-254,  447,  448-449,  451-452,  464,  469,  471, 
473.]  She  received  no  salary  for  her  services  at  any  time. 
[R.  252,  255,  464,  473.] 

Taxpayer  and  his  wife  discussed  together  everything  of 
importance  in  connection  with  the  business  and  their  in- 
vestments, and  each  had  an  equal  voice  therein.  [R.  202- 
203,  254,  451-452,  470.] 

The  business  was  successful  and  large  profits  were  de- 
rived. All  receipts  from  the  rotary  jar  business  were 
deposited  in  the  joint  accounts  and  all  expenses  in  con- 
nection therewith  were  paid  from  the  joint  accounts. 
[R.  145-147,  206,  264,  434,  450,  459,  467,  470,  472-473.] 

Prior  to  the  wife's  death  in  1935  some  18  or  20  addi- 
tional patents  were  acquired  in  taxpayer's  name.  They 
were  purchased  to  protect  the  original  patent  and  to  pre- 
vent infringements  and  lawsuits.  The  prices  paid  for  the 
patents  ranged  from  $1,000  to  $34,000,  in  one  instance, 
and  the  purchase  price  for  the  patents  was  paid  from  the 
profits  from  the  business  deposited  in  the  joint  accounts. 
At  the  time  of  the  wife's  death,  the  basic  patent  was  the 
most  valuable.  [R.  102-103,  107,  208,  210,  211,  212-213, 
434-435.] 

The  profits  from  the  rotary  jar  business  were  reinvested 
by  taxpayer  and  his  wife  in  real  estate,  stocks  and  bonds. 


orange  groves,  and  other  properties.  All  of  the  property 
so  acquired  was  owned  in  joint  tenancy.  [R.  148,  184,  186, 
196,  197.]  Whatever  they  acquired  at  any  time  was  paid 
for  with  money  which  they  both  owned.      [R.  207.] 

On  January  3,  1928,  the  taxpayer  and  his  wife  executed 
a  written  agreement  which  remained  in  effect  until  the 
wife's  death.  [R.  103-105.]  The  agreement  stated,  de- 
clared, and  agreed  [R.  105] — 

that  the  business  of  manufacturing,  renting  and  sell- 
ing Rotary  Jars,  heretofore  conducted  by  them  under 
the  name  of  James  A.  Kammerdiner,  at  237  South 
Highland  Avenue,  Los  Angeles,  California,  all  the 
assets  of  which  business  is  their  community  property, 
is  now  and  all  increase  or  change  thereof  shall  be, 
their  joint  property  with  right  of  survivorship. 

This  agreement  merely  reduced  to  writing  the  agreement 
which  had  been  in  existence  between  them  from  the  date 
of  their  marriage  and  which  was  reiterated  in  connection 
with  the  boarding  house  venture  and  again  when  the  jar 
business  was  commenced.  It  did  not  change  the  manner 
in  which  the  business  was  conducted.  [R.  104,  190,  453- 
454,  456,  476.]  When  the  agreement  was  made,  any 
property  then  standing  in  the  name  of  either  party  in- 
dividually was  transferred  to  the  names  of  both  parties 
as  joint  tenants.     [R.  187,  190,  194.] 

In  1931  taxpayer  and  his  wife  filed  a  certificate  as 
required  by  Section  2466  of  the  Civil  Code  of  California, 
in  which  they  gave  notice  that  they  "have  formed  a  part- 
nership and  are  transacting  business  as  copartners  in 
the  City  of  Los  Angeles,  County  of  Los  Angeles,  State 
of  California,  under  the  name  of  'Kammerdiner  Rotary 
Jar  Company.'  "    [R.  214,  215.]    The  certificate  was  filed 


at  the  instance  of  the  wife,  in  order  to  protect  them  in 
the  event  of  suit  against  them  or  if  it  became  necessary 
to  sue  for  infringement  of  any  patents.  [R.  215,  265.] 
The  agreement  already  existing  between  taxpayer  and 
his  wife  was  not  changed  at  the  time  of  filing  the  certifi- 
cate.     [R.  266.] 

Partnership  income  tax  returns  for  the  business  were 
filed  for  the  years  1925,  1926,  and  1928  in  the  name  of 
''Mr.  and  Mrs.  J.  Kammerdiner  dba  J.  Kammerdiner.'' 
The  returns  stated  January  1,  1925,  as  the  date  of  organ- 
ization of  the  partnership.  [R.  308-312,  313-316,  317- 
321.]  The  partnership  return  for  the  year  1925  con- 
tained the  following  statement  [R.  312]  : 

Both  Mrs.  and  Mr.  Kammerdiner  work  in  the 
business  and  agreement  has  been  made  that  Mrs. 
Kammerdiner  receives  vested  interest  in  one  half  of 
property  and  income,  making  hers  separate  property. 

Similar  statements  appear  on  the  returns  for  1926  and 
1928.  [R.  316,  319.]  Taxpayer  and  his  wife  filed  in- 
dividual income  tax  returns  for  the  years  1925,  1926, 
and  1928,  and  each  reported  one-half  of  the  income  from 
the  partnership  as  his  or  her  income.  On  each  of  the 
returns  the  business  of  taxpayer  and  of  his  wife  was 
stated  to  be  ''Partner  in  Rotary  Jar  Business."  [R.  325- 
326,  328-331,  332-333,  336-339,  340-340A,  342.]  In 
their  individual  income  tax  returns  filed  for  the  year  1929, 
taxpayer  and  his  wife  each  stated  that  his  occupation  was 
"Partner  or  Joint  Owner  in  Rotary  Jar  Business."  [R. 
344,  346.]  For  the  years  1925  to  1935,  inclusive,  tax- 
payer and  his  wife  each  reported  one-half  of  the  income 
received  from  the  Kammerdiner  rotary  jar  business. 
[R.  63.] 
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For  the  years  1925,  1926,  and  1927  the  Commissioner 
determined  deficiencies  in  income  tax  against  the  taxpayer 
on  the  ground  that  the  rotary  jar  business  and  the  income 
therefrom  were  community  property  of  the  type  acquired 
by  California  spouses  prior  to  July  29,  1927  and  there- 
fore belong  solely  to  the  taxpayer.  [R.  61-62.]  The 
taxpayer  petitioned  the  Board  of  Tax  Appeals  for  a  rede- 
termination of  the  proposed  deficiencies  for  the  years 
1925,  1926,  and  1927.  [R.  63,  219-234,  236-250.]  The 
petitions  filed  with  the  Board,  sworn  to  by  taxpayer, 
contained  the  following  allegations  [R.  220-221,  237- 
239]: 

Ever  since  he  started  to  work  on  his  patent  rotary 
jar,  from  which  patent  his  big  increase  in  income  has 
been  derived,  his  wife  has  acted  as  his  partner,  in  his 
business  as  well  as  in  his  home,  assisted  him  in  his 
work,  kept  the  books  and  accounts  of  the  business, 
taken  care  of  all  the  correspondence  and  collection 
of  accounts,  and  states  further  that  his  wife  has 
been  consulted  and  conferred  with  by  petitioner  in 
practically  every  detail  of  the  business.  It  was  under- 
stood then,  as  it  had  been  understood  for  years  i)rior 
to  that  time  that  petitioner  and  his  wife  were  in 
partnership,  and  on  the  Income  Tax  Return  for 
1925  there  appeared  this  notation,  which  was  sworn 
to  by  Petitioner  "Both  Mr.  and  Mrs.  Kammerdiner 
work  in  the  business  and  agreement  has  been  made 
that  Mrs.  Kammerdiner  receives  vested  interest  in 
one  half  of  the  property  and  income  making  hers 
separate  property." 

Mrs.  Kammerdiner  did  not  receive  a  salary  of  any 
definite  amount  for  work  done  bv  her  in  the  business, 
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neither  did  petitioner  as  both  drew  out  of  the  business 
whatever  they  required  and  it  was  agreed  between 
petitioner  and  his  wife  that  the  joint  account  which 
they  had  always  carried  in  bank  would  be  continued 
and  that  Mrs.  Kammerdiner  would  be  entitled  to  half 
of  the  profits  of  the  business  in  return  for  the  work 
she  performed  as  office  manager. 

Attached  to  the  petitions  were  affidavits  of  Mrs.  James 
Kammerdiner.  [R.  232-233,  247-248.]  They  were  sub- 
stantially the  same  and  one  of  them  reads  in  part  as 
follows  [R.  247-248]  : 

She  further  states,  upon  oath,  that  when  petitioner, 
Mr.  James  Kammerdiner,  started  to  work  on  his 
patent  rotary  jar,  as  far  back  as  the  year  192...., 
she  assisted  him  in  every  way  possible,  by  counsel, 
by  clerical  work  and  by  co-operation;  she  further 
states,  upon  oath,  that  while  petitioner  was  employed 
out  in  the  oilfields  and  other  places  selling  his  patent 
rotary  jar,  she  was  employed  in  the  office  and  took 
care  of  all  office  details,  keeping  the  books,  attending 
to  correspondence  and  phone  calls,  attending  to  send- 
ing out  statements  and  collecting  accounts,  and  gen- 
erally acting  as  inside  manager  of  the  business. 
She  further  states  upon  oath,  that  she  received  no 
fixed  salary  for  this  work  as  it  was  understood  and 
verbally  agreed  upon  between  her  and  petitioner  that 
she  had  and  was  entitled  to  one  half  interest  in 
the  business  and  one  half  of  the  profits  of  the  busi- 
ness, and  that  as  there  never  had  been  any  signed 
agreement  between  her  and  petitioner,  her  husband, 
it  being  always  understood  that  they  were  partners 
in  every  sense  of  the  word,  it  was  verbally  agreed 
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to  continue  everything  in  joint  names  and  account 
in  banks  in  joint  names,  as  has  always  been  done  in 
the  past. 

She  further  states,  upon  oath,  that  it  has  ahvays 
been  her  understanding  that  petitioner  and  herself 
were  in  partnership  in  the  patent  rotary  jar  business 
as  in  everything  else  since  marriage. 

After  hearing,  the  Board  of  Tax  Appeals  rendered  an 
opinion  in  which  it  stated  that  the  only  issue  was  whether 
taxpayer  and  his  wife  were  equal  partners  in  a  certain 
business  in  the  taxable  years.  It  held  that  taxpayer  and 
his  wife  joined  together  in  April  of  1923  to  carry  on  a 
business  enterprise  for  their  mutual  benefit,  and  that  a 
partnership  existed.  See  Kammer diner  v.  Commissioner, 
25  B.  T.  A.  495,  497.  [C/.  R.  64.]  The  Commissioner 
did  not  appeal  from  the  Board's  decision  and  it  became 
final  as  provided  by  law.     [R.  64.] 

The  fair  market  value  of  a  one-half  interest  in  the 
rotary  jar  business  and  its  assets  at  the  date  of  the  wife's 
death  was  $160,000.     [R.  65,  95.] 

On  March  16,  1936,  the  taxpayer,  as  surviving  joint 
tenant  of  Myrtle  B.  Kammerdiner,  filed  with  the  Collector 
of  Internal  Revenue  for  the  Sixth  District  of  California 
(appellant  herein)  a  federal  estate  tax  return  on  Form 
706  showing  a  total  net  federal  estate  tax  due  of 
$4,332.27,  which  the  taxpayer  paid.      [R.   3-4,   56.] 

The  return  listed  as  jointly  owned  property  22  parcels 
of  real  estate,  shares  of  stock,  United  States  and  other 
bonds,  promissory  and  trust  deed  notes,  cash  in  seven  bank 
accounts,  American  Express  travelers  checks,  postal  sav- 
ings certificates,  and  jewelry,  of  a  total  value  of  $285,- 
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809.23.  One-half  of  the  value  of  these  properties  was 
included  in  the  wife's  gross  estate  subject  to  estate  tax. 
[R.  149-183.]  The  return  did  not  include  any  amount 
for  the  rotary  jar  business  but  contained  the  following 
statement  with  respect  thereto  [R.  177]  : 

Decedent  and  her  surviving  husband  were  in  the 
business  of  leasing  rotary  jars  for  oil  wells,  which 
business  had  no  tangible  assets  save  a  few  old  jars 
of  little  or  no  value. 

In  answer  to  the  question  on  the  return  *'Did  the  decedent, 
at  the  time  of  his  death,  own  any  interest  in  a  copartner- 
ship or  unincorporated  business?"  the  taxpayer  answered 
"Yes."     [R.  177.] 

On  March  18,  1938,  the  Commissioner  of  Internal 
Revenue  made  a  final  determination  of  a  deficiency  in 
federal  estate  tax  in  the  amount  of  $23,816.11,  based  on 
the  inclusion  in  the  gross  estate  of  a  one-half  interest  in 
the  Kammerdiner  rotary  jar  business  which  he  valued  at 
the  date  of  death  as  $175,000.     [R.  .5,  21-22,  23-24,  56.] 

On  May  10,  1938,  the  taxpayer  paid  the  Collector  $19,- 
706.44,  the  total  amount  of  the  deficiency  less  proper 
credit  for  California  inheritance  tax  of  $4,109.67,  to- 
gether with  interest  thereon  from  April  4,  1936,  to  the 
date  of  payment  in  the  amount  of  $2,384.21,  or  a  total 
payment  of  deficiency  and  interest  of  $22,090.65.  [R. 
6,  56.] 

On  July  7,  1939,  the  taxpayer  filed  with  the  Collector 
a  claim  for  refund  of  federal  estate  tax  and  interest 
claimed  to  have  been  erroneously  and  illegally  collected 
in  the  amount  of  $22,090.65.  [R.  7,  56.]  On  October 
17,  1936,  the  taxpayer  filed  an  amended  claim  for  refund 
in  the  same  amount  in  substitution  of  the  former  claim. 
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[R.  27-45,  57.]  On  February  2,  1940,  the  Commissioner 
rejected  the  claims  for  refimd  in  their  entirety.  [R. 
45-46,  58.]  wSuit  was  instituted  in  the  District  Court  on 
June  12,  1940.     [R.  2-46.] 

The  District  Court  made  the  following  findings,  which 
appellant  contends  are  erroneous  findings  as  a  matter  of 
law:^ 

By  the  terms  of  the  agreement  of  January  3,  1928, 
the  rotary  jar  business  and  property  were  joint  tenancy 
property,  and  no  part  of  it  is  a  proper  part  of  the  wife's 
gross  estate  for  estate  tax  purposes,  for  the  reason  that 
the  wife  was  not  the  original  owner  of  any  part  thereof 
and  any  interest  of  the  wife  therein  was  not  received 
for  a  valuable  or  adequate  consideration.  [R.  59,  61.] 
The  whole  of  the  wife's  interest  in  the  business  was  re- 
ceived by  her  from  taxpayer  as  a  gift,  without  any  con- 
sideration, valuable,  adequate,  or  otherwise.      [R.  61.] 

The  District  Court  concluded  as  a  matter  of  law  (1) 
that  Myrtle  B.  Kammerdiner  and  James  A.  Kammerdiner 
owned  the  rotary  jar  business  and  the  assets  thereof  as 
joint  tenants  with  the  right  of  survivorship;  (2)  that 
the  property  which  was  invested  in  or  entered  into  the 
creation  of  the  joint  tenancy  property  was  all  contributed 
by  James  A.  Kammerdiner;  and  (3)  that  the  taxpayer  is 
entitled  to  recover  from  the  appellant  the  amount  of 
$22,090.65  with  interest  thereon  at  the  rate  of  6%  from 
May  10,  1938.     [R.  65-66.] 


'-WlthoujAh  the  District  Court  included  these  as  findings  of  fact,  they 
are  in  reality  conclusions  of  law,  or  mixed  questions  of  law  and  fact, 
depending  on  the  legal  effect  of  the  oral  agreements  and  acts  of  taxpayer 
and    his    wife.      As    such,    they    are    reviewable    as    to    their    correctness. 
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Statement  of  Points  to  be  Urged. 

The  appellant's  statement  of  points,  all  of  which  are 
relied  on  herein,  is  set  out  in  full  in  the  record  at  pages 
478-484  in  the  form  of  assignments  of  errors.  They 
may  be  grouped  into  two  principal  points,  which  will  form 
the  basis  for  the  argument. 

1.  One-half  of  the  rotary  jar  business  and  its  assets 
originally  belonged  to  the  deceased  wife  and  is  includible 
in  her  gross  estate. 

2.  The  wife  acquired  her  one-half  interest  in  the 
rotary  jar  business  and  its  assets  for  an  adequate  and  full 
consideration  in  money  or  money's  worth. 

Summary  of  Argument. 
I. 

Section  302(e)  of  the  Revenue  Act  of  1926  prima  facie 
requires  the  inclusion  in  the  wife's  gross  estate  of  at  least 
one-half  of  the  value  of  the  rotary  jar  business  owned  in 
joint  tenancy  at  the  time  of  her  death.  Exclusion  of  the 
amount  from  the  gross  estate  can  be  secured  only  by  a 
clear  showing  that  no  part  of  the  business  originally  be- 
longed to  the  wife. 

The  taxpayer  and  his  wife  at  the  time  of  marriage  made 
an  oral  agreement,  which  is  effective  and  enforceable 
under  California  law,  that  all  of  the  property  which  they 
might  acquire  would  be  owned  equally  by  them,  with  right 
of  survivorship.  The  oral  agreement  was  renewed  in 
1909,  at  which  time  a  joint  bank  account  was  established 
for  the  deposit  of  all  their  income.  In  1923  the  oral 
agreement  was  confirmed  prior  to  their  engaging  in  the 
rotary  jar  business.  The  understanding  at  that  time  pro- 
vided in  part  that  the  business  would  be  carried  on  by 
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both  husband  and  wife  jomtly,  with  right  of  survivorship, 
and  that  the  wife  had  a  vested  one-half  interest  in  the 
assets  and  profits  of  the  business.  Her  interest  came  into 
being  with  the  inception  of  the  business  and  consequently 
originally  belonged  to  her  within  the  meaning  of  Section 
302(e).  The  District  Court  disregarded  the  oral  agree- 
ment between  taxpayer  and  his  wife,  and  its  judgment 
must  therefore  be  reversed. 

The  ownership  of  the  rotary  jar  business  by  the  spouses 
was  manifestly  of  the  same  type  as  that  of  all  other  prop- 
erty acquired  by  them  prior  to  1927.  Yet  the  other  prop- 
erty admittedly  is  includible  in  the  gross  estate;  no  reason 
was  pointed  out  by  the  District  Court,  nor  is  any  reason 
perceivable,  for  treating  the  rotary  jar  business  any  dif- 
ferently with  respect  to  inclusion  in  the  wife's  gross 
estate. 

But  in  any  event  the  funds  deposited  in  the  joint  bank 
accounts  payable  to  taxpayer  or  his  wife  or  survivor  were 
owned  in  joint  tenancy  and  any  property  purchased  with 
such  funds  retained  its  character  of  joint  tenancy  property 
under  California  law.  The  evidence  shows  that  the  cost 
of  the  original  patent  and  the  initial  capital  of  the  business 
were  all  paid  from  the  joint  accounts  and  that  all  subse- 
quent receipts  and  disbursements  in  connection  with  the 
business  were  put  through  the  joint  accounts.  The  wife's 
share  of  the  profits  subsequent  to  1923  constituted  her 
separate  property,  and  upon  reinvestment  of  her  profits 
she  became  the  original  owner  of  the  business  and  its 
assets  to  that  extent  at  least.  Taxpayer  failed  to  adduce 
any  proof  by  which  it  can  be  determined  what  portion 
of  the  value  in  1935  is  derived  from  the  investment  of 
her  separate  funds.  Tn  the  absence  of  such  proof,  the 
Commissioner's  determination  must  be  approved. 
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Lastly,  taxpayer  may  not  in  this  case,  in  order  to  escape 
tax,  abandon  the  position  which  he  took  from  1925-1935 
in  his  income  tax  returns.  That  position  was  that  his 
wife's  interest  in  the  rotary  jar  business  was  her  separate 
property,  and  it  may  not  be  changed  here. 

The  conclusion  of  the  District  Court  that  the  rotary 
jar  business  was  old-type  community  property  prior  to 
January  3,  1928,  can  not  stand,  because  the  Board  of  Tax 
Appeals  in  a  prior  decision  which  was  res  judicata  had 
decided  that  the  business  was  not  community  property 
during  1925,  1926,  and  1927,  by  virtue  of  an  oral  agree- 
ment in  1923  creating  a  partnership. 

11. 

If  the  wife  paid  an  adequate  and  full  consideration  in 
money  or  money's  worth  for  her  interest  as  a  joint  tenant 
in  the  rotary  jar  business,  the  value  of  that  interest  must 
be  included  in  the  gross  estate  under  Section  302(e). 

The  wife  furnished  one-half  of  the  initial  capital  of  the 
business.  This  clearly  is  a  monetary  consideration  for  the 
acquisition  of  her  interest.  Moreover,  she  performed  all 
of  the  office  work  in  connection  with  the  business  from 
1923  until  her  death,  pursuant  to  her  oral  agreement  with 
the  taxpayer  that  they  would  carry  on  the  business  to- 
gether, sharing  profits  and  losses;  that  she  would  have  a 
half  interest  in  the  business;  and  that  she  would  handle 
all  the  office  work.  Under  the  decisions  the  contribution 
of  capital  and  performance  of  services  pursuant  to  con- 
tract constitute  full  consideration  in  money's  worth  for 
the  acquisition  of  a  joint  tenant's  interest  in  a  business. 
Accordingly,  the  statute  requires  that  the  wife's  gross 
estate  include  the  value  of  her  interest  in  the  business. 
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ARGUMENT. 

I. 

One-half  of  the  Kammerdiner  Rotary  Jar  Business  and 
Its  Assets  Originally  Belonged  to  the  Deceased 
Wife  and  Is  Includible  in  Her  Gross  Estate. 

The  District  Court  found  |  R.  60]  that  at  the  date  of  the 
wife's  death  the  business  and  assets  of  the  Kammerdiner 
Rotary  Jar  Company  were  owned  by  taxpayer  and  his 
wife  in  joint  tenancy,  by  virtue  of  the  agreement  of  Janu- 
ary 3,  1928.  Section  302(e)  of  the  Revenue  Act  of  1926, 
as  amended  (Appendix,  infra),  requires  the  inclusion  in 
the  gross  estate  of  the  decedent's  interest  in  property  owned 
in  joint  tenancy  with  another  person,  except  such  part  as 
may  be  shown  to  have  originally  belonged  to  the  other 
person,  and  not  to  have  been  acquired  for  an  adequate  and 
full  consideration  in  money  or  money's  worth.  Under  this 
section  one-half  of  the  value  of  the  rotary  jar  business  was 
prima  facie  includible  in  the  wife's  gross  estate,  because 
it  was  owned  in  joint  tenancy.  Treasury  Regulations  80, 
Article  23  (Appendix,  infra).  To  secure  its  exclusion 
from  the  wife's  estate  the  taxpayer  had  the  burden  of 
proving  that  he  originally  owned  the  entire  business  and 
that  his  wife  acquired  her  interest  without  paying  full 
consideration.  Foster  v.  Commissioner,  90  F.  (2d) 
486  (C.  C.  A.  9th),  affirmed  per  curiam,  303  U.  S.  618, 
rehearing  denied,  303  U.  S.  667. 

The  District  Court  held  i  R.  60-61]  that  the  rotary  jar 
business  was  old-type  community  property  and  originally 
belonged  to  the  taxpayer  in  its  entirety.  The  Government 
contends  that  this  holding  is  erroneous  and  that  the  wife 
owned  originally  one-half  interest  in  the  business  and  its 
assets,  by  reason  of  an  oral  agreement  between  husband 
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and  wife,  dating  from  the  time  of  marriage,  giving  her  a 
separate  interest  in  all  property  acquired  by  them. 

In  the  absence  of  some  other  agreement,  all  property 
acquired  by  either  husband  or  wife  after  marriage,  ex- 
cept that  acquired  by  gift  or  inheritance,  becomes  com- 
munity property  in  California.  Prior  to  the  enactment 
of  Section  161a  of  the  Civil  Code  of  California  (Ap- 
pendix, infra)  in  1927,  a  wife  had  only  an  expectancy, 
but  that  section  gave  her  a  present  and  vested  interest  in 
all  community  property  acquired  after  July  29,  1927. 
Gillis  V.  Welch,  80  F.   (2d)   165  (C.  C.  A.  9th). 

But  a  husband  and  wife  may  agree  to  hold  their  prop- 
erty in  some  way  other  than  as  community  property. 
Under  Section  158  of  the  Civil  Code  (Appendix,  infra)  a 
husband  and  wife  may  make  any  agreement  respecting 
property,  which  either  might  make  if  unmarried.  They 
may  agree  to  hold  property  as  joint  tenants,  tenants  in 
common,  or  as  community  property.  Section  161  Civil 
Code  of  California  (Appendix,  infra).  Agreements  so 
made  by  husband  and  wife  have  been  recognized  and  given 
effect  for  tax  purposes. 

Where  the  parties  agreed  that  the  wife  should  have  a 
vested  half  interest  in  community  property  acquired  be- 
fore July  29,  1927,  such  as  she  would  have  had  in  the 
property  under  California  law  if  acquired  after  that  date, 
only  one-half  of  the  property  acquired  before  that  date 
may  be  included  in  the  husband's  estate  for  estate  tax 
purposes,  the  wife's  interest  having  vested  upon  the  execu- 
tion of  the  agreement.  United  States  v.  Goodyear,  99 
F.  (2d)  523  (C  C  A.  9th). 

An  agreement  made  at  the  time  of  marriage  by  a  hus- 
band and  wife  that  the  earnings  of  each  were  to  remain 
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his  or  her  separate  property,  free  of  any  community  inter- 
est, has  also  been  recognized  as  valid  and  has  precluded 
taxation  of  the  wife's  earnings  as  the  husband's  income. 
Helvering  v.  Hickman,  70  F.  (2d)  985  (C.  C.  A.  9th); 
Marshall  v.  United  States,  26  F.  Supp.  474  (C.  Cls.), 
certiorari  denied,  308  U.  S.  597. 

In  Anderson  v.  Commissioner,  78  F.  (2d)  636  (CCA. 
9th),  this  Court  held  that  an  oral  agreement  between  hus- 
band and  wife  that  each  should  own  a  separate  one-half 
interest  in  all  of  their  income  and  property  is  binding 
and  enforceable;  and  that  each  spouse  is  taxable  on  one- 
^half  of  the  income  received  from  every  source.  See  also 
Dollar  V.  Commissioner,  41  B.  T.  A.  869;  Fletcher  v. 
Commissioner,  44  B.  T.  A.  429;  Young  v.  Young,  126 
Cal.  App.  306,  14  P.  (2d)  580;  Lagar  v.  Erickson, 
U  Cal.  App.  (2d)  365,  56  P.  (2d)  1287;  holding  that 
oral  agreements  are  effective  in  California  to  transmute 
community  property  to  separate  property. 

It  is  therefore  clear  that  the  oral  agreement  made  by 
taxpayer  and  his  wife  at  the  time  of  marriage,  and  reit- 
erated in  1909  and  again  in  1923,  must  be  given  effect. 
As  testified  to  by  the  taxpayer,  the  oral  agreement  with 
his  wife  at  the  time  of  marriage  was  that  all  earnings  and 
property  which  they  might  acquire  would  be  owned  equally, 
with  right  of  survivorship,  and  the  wife  would  have  a 
vested  one-half  interest  therein.  [R.  199-200,  201-202, 
216,  253-256.]  In  1909,  when  the  wife  went  into  business 
on  her  own,  it  was  again  agreed  that  all  their  property 
would  be  owned  and  divided  equally  and  that  all  earnings 
and  profits  would  be  deposited  in  joint  bank  accounts  in 
both  their  names.  |  R.  99,  1 1 1-1 12,  1 14.  |  Again  in  April, 
1923,  after  the  first  rotary  jar  had  been  successfully  tested, 
taxpayer  and  his  wife  specifically  agreed  that  they  would 
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engage  together  in  the  business  of  manufacturing,  leasing, 
and  selHng  rotary  jars  as  joint  tenants  with  right  of  sur- 
vivorship and  as  partners ;  that  the  wife  had  a  vested  one- 
half  interest  as  separate  property  in  the  patent  rights, 
property  and  profits  of  the  business;  that  all  the  property 
they  then  owned  would  be  available  for  use  in  the  business 
and  that  the  joint  bank  accounts  would  be  continued  in 
connection  with  the  business ;  that  the  taxpayer  would  take 
care  of  the  field  work  and  that  the  wife  would  handle  all 
the  office  work ;  and  that  profits  and  losses  would  be  shared 
equally.  [R.  100,  199-201,  206-207,  252-253,  255-256, 
295-298,  301-305,  445-446,  465,  468-469.]'  In  his  testi- 
mony taxpayer  referred  to  the  arrangement  between  them 
as  a  joint  tenancy  with  right  of  survivorship  [R.  104, 
199-200,  255-256]  ;  as  an  agreement  "to  divide  50-50,  win 
or  lose"  [R.  100,  112,  206]  ;  as  giving  the  wife  a  vested 
interest  in  one-half  of  the  property  and  income  [R.  199, 
201-202,  312]  ;  and  as  creating  a  partnership  [R.  216, 
253-254,  255,  256;  and  see  record  before  Board  of  Tax 
Appeals,  R.  439-476].' 

The  existence  of  a  joint  tenancy  in  all  their  property  is 
substantiated  by  the  fact  that  from  the  beginning  joint 
bank  accounts  in  the  names  of  husband  and  wife,  payable 
to  the  survivor,  were  maintained,  in  which  were  deposited 
all  earnings,  profits,  and  income  from  whatever  source  and 


3At  one  point  in  the  record  [R.  109-110]  the  taxpayer  testified  that  he 
never  had  an  agreement  with  his  wife  that  her  wages  or  earnings  should  be 
her  separate  property  or  belong  separately  to  her.  While  this  might  be  re- 
garded as  somewhat  inconsistent  with  the  other  testimony,  it  is  clear  that 
the  taxpayer  meant  that  they  did  not  intend  her  earnings  to  be  segregated 
from  the  joint  funds  and  be  handled  separately.  Given  this  construction,  the 
testimony  is  consistent  with  all  the  other  evidence  on  the  point. 

4The  effect  of  the  Board's  holding  that  a  partnership  was  created  in  1923 
is  discussed  itifra.  For  purposes  of  the  present  point  we  discuss  only  the 
effect  of  a  joint  tenancy  between  taxpayer  and  his  wife,  created  by  the  oral 
agreements.  Either  theory  supports  the  conclusion  that  one-half  of  the 
rotary  jar  business  originally  belonged  to  the  wife. 
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against  which  either  party  had  an  unrestricted  right  to 
draw  [R.  99,  111-112,  113-114,  117-144,  201,  213]  r'  and 
by  the  further  fact  that  the  written  agreement  in  1928 
[R.  105],  which  merely  reduced  to  writing  the  oral  agree- 
ment which  had  always  existed  between  taxpayer  and  his 
wife  [R.  104,  190,  453-454,  456,  476],  recited  that  all 
property  was  held  in  joint  tenancy  with  right  of  survivor- 
ship. .  It  is  evident  then  that  the  oral  agreement  at  the  time 
TTfmarriage  established  a  joint  tenancy  in  all  property  ac- 
quired by  either  spouse,  and  the  wife's  interest  therein  con- 
stituted her  separate  property.  Sihercll  v.  Sibcrell,  214 
Cal.  767,  7  P.  (2d)  1003;  Young  v.  Young,  supra;  Meyer 
V.  Thomas,  Z7  Cal.  App.  (2d)  720,  100  P.  (2d)  360. 

Thus  at  the  inception  of  the  rotary  jar  business  the  wife 
owned  a  one-half  separate  interest  in  the  business  and  its 
assets  by  virtue  of  the  existing  oral  agreement  which  was 
reaffirmed  at  that  time.  The  business  never  became  com- 
munity property,  but  came  into  being  as  separate  property. 
Helvering  v.  Hickman,  supra;  Anderson  v.  Commissioner, 
supra.  It  should  be  noted  that  the  1923  agreement  spe- 
cifically provided  that  the  wife's  one-half  interest  embraces 
the  rights  under  the  patent,*'  all  property  and  profits  of  the 
rotary  jar  business.  [R.  199,  203,  206,  255,  312,  445,  464- 
465.]  It  follows  that  one-half  of  the  business  and  its 
assets  originally  belonged  to  the  wife  and  is  includible  in 
her  gross  estate. 

The  taxpayer  testified  that  he  did  not  understand  the 
technical  distinction  between  community  property,  partner- 


•"•A  joint  tenancy  clearly  existed  as  to  the  funds  in  these  accounts,  llstatc 
of  McCain,  9  Cal.  App.  (2d)  480,  50  P.  (2d)  114;  Young  v.  Young,  126 
Cal.  App.  306,  14  P.  (2d)  580;  Bank  of  America  Nat.  Tru^t  &  Savings 
Ass'n  V.  Rogan,  33  F.  Supp.  183  (S.  D.,  Cal.). 

^Rights  to  use  a  patent  may  be  transferred  orally  to  a  business,  and  be- 
come a  part  of  the  assets  of  the  business.  HiU  v.  Miller,  78  Cal.  149,  20 
Pac.  304;  Lyon  v.  MacQuarne,  46  Cal.  App.   (2d)   119,  115  P.   (2d)  594. 
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ship,  and  joint  tenancy  in  1923  or  1928.  [R.  265.]  On 
the  basis  of  this  it  may  be  argued  that  there  was  no  inten- 
tion to  change  by  agreement  the  ordinary  community  sys- 
tem, as  fixed  by  law.  Yet  it  is  significant  that  throughout 
his  testimony  the  taxpayer  used  the  word  "survivorship'' 
in  connection  with  his  agreement  with  his  wife.  And  prior 
to  1923  the  joint  bank  accounts  were  made  payable  to 
husband  or  wife  or  ''survivor."'^  [See,  for  example,  the 
account  started  in  1921,  R.  117-120.]  The  word  ''sur- 
vivor" is  not  beyond  the  ken  of  the  average  or  even  an 
uneducated  layman,  even  though  the  technicalities  of  the 
various  legal  tenancies  may  be.  Survivorship  is  entirely 
foreign  to  the  concept  of  community  ownership,  yet  the 
spouses  here  emphasized  it.  And  even  if  the  taxpayer  and 
his  wife  were  not  fully  aware  of  the  incidents  of  a  joint 
tenancy  or  a  partnership,  they  were  very  definite  in  their 
desire  to  create  a  status  in  which  each  had  an  equal  and 
existing  one-half  interest,  with  the  whole  going  to  the  sur- 
vivor. It  must  be  concluded  that  the  legal  effect  of  their 
agreement  was  to  create  a  joint  tenancy. 

The  reasons  why  the  District  Court  ignored  the  oral 
agreement  are  not  known.  Its  minute  order  states  [R.  54] 
that  ''the  joint  tenancy  was  created  in  1928,  confirming  the 
oral  agreement  of  1923,  "^  *  *."  (Italics  supplied.) 
The  court's  failure  to  refer  to  the  oral  agreement  of  1923 
in  its  findings  may  be  attributed  to  an  oversight  or  to  a 
belief  that  an  oral  agreement  between  spouses  is  not  valid 
to  alter  the  character  of  community  property.  Either 
reason  constitutes  reversible  error. 


^Thc  Government  requested  the  taxpayer  to  produce  all  the  bank  books 
but  he  was  unable  to  produce  the  books  for  the  years  prior  to  1921.  [R. 
113-114.] 


—24— 

It  has  been  seen  that  the  District  Court  failed  to  con- 
sider material  evidence  in  reaching  its  conclusion.  Ap- 
proached logically,  its  decision  is  likewise  not  sustainable. 
It  is  apparent  that  if  the  rotary  jar  business  constituted 
old-type  community  property  which  was  transmuted  to 
joint  tenancy  property  solely  by  the  written  agreement  of 
January  3,  1928,  as  the  District  Court  held,  the  same  is 
true  of  all  other  property  owned  by  the  spouses.  If  no 
effective  oral  agreement  changing  the  method  of  owning 
property  existed  prior  to  1928,  the  real  estate,  stocks,  and 
bonds  acquired  prior  to  1923  with  joint  funds  of  the 
spouses  and  subsequent  to  1923  with  profits  from  the 
rotary  jar  business  were  also  old-type  community  property. 
When  transmuted  to  joint  tenancy  property  in  1928,  those 
properties,  like  the  rotary  jar  business,  would  neither  have 
been  originally  owned  by  the  wife  nor  acquired  by  her  for 
any  consideration.  Hence  no  part  would  have  been  in- 
cludible in  her  gross  estate.  Yet  taxpayer  did  include  one- 
half  of  all  other  joint  tenancy  property  in  the  wife's  gross 
estate  and  has  made  no  contention  that  they  were  errone- 
ously included;  nor  did  the  District  Court  so  hold.  The 
inclusion  of  those  properties  could  only  be  justified  on  the 
theory  that  an  oral  agreement  existed  under  which  a  one- 
half  interest  in  the  properties  originally  belonged  to  the 
wife  or  that  she  paid  consideration  therefor.  Yet  the  same 
agreement  or  consideration  would  also  require  the  inclusion 
of  a  one-half  interest  in  the  rotary  jar  business. 

But  even  if  the  oral  agreement  is  construed  as  not  effec- 
tive to  vest  in  the  wife  a  one-half  interest  in  the  rotary  jar 
business,  the  taxpayer's  claim  must  be  denied  for  another 
reason.  It  is  the  law  of  California  that  where  joint  bank 
accounts,  payable  to  either  party  or  the  survivor,  are  estab- 
lished, as  in  this  case,  a  joint  tenancy  is  created  as  to  those 
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funds;  that  the  funds  are  the  separate  property  of  each 
joint  tenant,  and  neither  spouse  may  thereafter  claim  that 
the  funds  were  community  owned.  Bank  of  America  Nat. 
Trust  &  Savings  Ass'n  v.  Rogan,  33  F.  Supp.  183  (S.  D. 
CaL);  Wallace  v.  Riley,  23  Cal.  App.  (2d)  669,  74  P. 
(2d)  800;  Estate  of  McCoin,  9  Cal.  App.  (2d)  480,  50  P. 
(2d)  114;  Young  v.  Young,  supra;  Estate  of  Gurnsey, 
177  Cal.  211,  170  Pac.  402.  And  the  property  thereafter 
purchased  with  such  joint  funds  retains  the  character  of 
jointly  owned  property,  even  though  title  to  such  property 
is  taken  in  the  husband's  name.  Estate  of  Harris,  169 
Cal.  725,  147  Pac.  967. 

There  can  be  no  question,  therefore,  that  at  the  very 
least  the  joint  bank  accounts,  payable  to  taxpayer  or  wife 
or  survivor,  were  joint  tenancy  property,  in  which  the  wife 
had  a  separate  one-half  interest.  They  therefore  were  not 
community  property.  Siherell  v.  Siherell,  svipra.  These 
accounts  were  established  immediately  after  marriage. 

The  evidence  shows  that  the  entire  cost  of  obtaining  the 
original  Kammerdiner  patent,  the  cost  of  manufacturing 
the  first  rotary  jar,  and  the  original  capital  of  the  business 
were  paid  from  the  joint  accounts.  [R.  433,  445,  460- 
462.]  Thus  the  wife  became  the  original  owner  of  the 
patent,  the  equipment,  and  the  business,  to  the  extent  of 
one-half.  Thereafter  all  receipts  from  the  business  were 
deposited  in  the  joint  accounts,  and  all  property  and  ex- 
penses of  the  business  were  paid  for  with  joint  funds. 
[R.  145-147,  206,  264,  434,  450,  459,  467,  470,  472-473.] 
There  can  be  no  question  but  that  the  wife's  half  interest 
in  the  profits  of  the  business  was  her  separate  property 
after  1923;  or  after  1928,  if  the  District  Court's  holding 
that  she  acquired  her  interest  as  a  joint  tenant  in  that  year 
be  adopted  for  purposes  of  this  argument.     The   proof 
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shows  that  her  share  of  the  profits  became  a  part  of  the 
joint  bank  accounts  and  was  reinvested  in  the  business  and 
its  assets.  Some  part  of  the  vakie  of  the  business  and  its 
assets  in  1935  was  consequently  originally  owned  by  the 
wife,  because  acquired  with  her  separate  property.  Yet 
the  taxpayer  failed  to  show  what  part  of  the  1935  value 
was  attributable  to  her  separate  property  and  what  part 
to  pre- 1923  joint  funds.  The  taxpayer  had  the  burden  of 
proof,  and  in  the  absence  of  proof  by  which  such  an  ap- 
portionment could  be  made,  one-half  of  the  entire  value  in 
1935  must  be  presumed  to  have  been  originally  owned  by 
her,  as  the  Commissioner  determined. 

It  should  be  observed  that  the  taxpayer  and  his  wife 
divided  their  income  from  the  rotary  jar  business  on  their 
income  tax  returns  from  1925  up  to  the  time  of  the  wife's 
death  in  1935.  [R.  63.]  This  was  permissible  only  if  the 
wife's  interest  in  the  property  had  become  her  separate 
property  by  agreement,  as  distinguished  from  the  con- 
tingent interest  given  her  in  old-type  community  property. 
Cf .  United  States  v.  Robbins,  269  U.  S.  315  ;  United  States 
V.  Malcolm,  282  U.  S.  792.  The  spouses  thus  secured  the 
tax  benefits  over  that  period  resulting  from  a  division  of 
their  income.  Having  taken  the  position  for  over  ten 
years  that  the  wife's  interest  in  the  business  was  separate 
and  vested,  it  is  highly  inconsistent  and  not  in  the  least 
convincing  for  the  taxpayer  to  contend  now,  as  he  must  by 
assuming  his  present  position,  that  his  income  in  those 
years  was  understated  due  to  erroneous  treatment  of  his 
wife's  interest  in  the  rotary  jar  business.     Such  changes 
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of  position  on  the  part  of  taxpayers  for  the  purpose  of 
securing  further  tax  benefits  are  not  to  be  permitted.  See 
Orange  Securities  Corp.  v.  Commissioner,  131  F.  (2d) 
662  (C.  C.  A.  5th) ;  Comar  Oil  Co.  v.  Helvering,  107  F. 
(2d)  709  (C.  C.  A.  8th);  Lofquist  Realty  Co.  v.  Com- 
missioner, 102  F.  (2d)  945  (C.  C.  A.  7th);  Robinson  v. 
Commissioner,  100  F.  (2d)  847  (C.  C.  A.  6th);  Alamo 
Nat.  Bank  v.  Commissioner,  95  F.  (2d)  622  (C.  C.  A. 
5th);  Commissioner  v.  Farren,  82  F.  (2d)  141  (C.  C.  A. 
10th),  certiorari  dismissed  299  U.  S.  617. 

We  submit  that  the  decision  of  the  Board  of  Tax  Ap- 
peals in  Kammer diner  v.  Commissioner,  25  B.  T,  A.  495, 
is  res  judicata^  that,  by  virtue  of  the  oral  agreement  made 
in  1923,  the  rotary  jar  business  was  not  old-type  com- 
munity property  in  the  years  1925,  1926,  and  1927.  The 
Commissioner  of  Internal  Revenue  determined  deficiencies 
for  the  years  1925,  1926  and  1927,  on  the  theory  that  the 


8The  scope  of  the  doctrine  of  res  judicata  or  estoppel  by  judgment  de- 
pends upon  whether  the  subsequent  action  between  the  same  parties  is  upon 
the  same  claim  or  upon  a  different  claim  or  demand.  Since  the  instant 
controversy  does  not  concern  income  taxes  for  the  years  1925,  1926,  and 
1927,  it  is  a  different  claim  from  that  tried  before  the  Board.  The  inquiry 
then  is  whether  the  point  or  question  to  be  determined  is  the  same  as  was 
litigated  and  determined  by  the  Board  in  the  earlier  suit.  Tait  v.  Western 
Md.  Ry.  Co.,  289  U.  S.  620.  See,  also,  Sunshine  Coal  Co.  v.  Adkins,  310 
U.  S.  "381;  Bennett  v.  Commissioner,  113  F.  2d  837  (C.  C.  A.  5th); 
Grecnbaum  v.  United  States,  17  F.  Supp.  83  (C.  Cls.)  ;  James  v.  Commis- 
sioner, 31   B.  T.  A.  712;  Mallery  v.  Commissioner,  42  B.  T.  A.  793. 

There  could  hardly  be  any  question  but  that  the  parties  are  the  same  as 
in  the  suit  before  the  Board.  The  party  plaintiff  in  each  case  is  James 
Kammerdiner.  The  defendant  (respondent)  before  the  Board  was  the 
Commissioner  of  Internal  Revenue,  while  here  it  is  the  Collector  of  Inter- 
nal Revenue.  But  it  has  long  been  settled  that  a  former  judgment  as 
between  a  taxpayer  and  the  Government  or  its  official  agent,  the  Com- 
missioner, is  a  l)ar  in  a  suit  against  the  Collector,  who  is  an  inferior 
official  acting  under  and  in  privity  with  them.  Tait  v.  Western  Md.  Rv. 
Co.,  289  U.  S.  620;  Pelham  Hall  Co.  v.  Carney,  27  F.  Supp.  388  (Mass.), 
affirmed  on  other  grounds,  111  F.  2d  944   (C.  C.  A.  1st), 
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income  of  the  business  was  from  old-type  community  prop- 
erty and  the  entire  amount  was  required  to  be  reported  as 
income  by  the  husband.  [R.  61-62.]  The  husband  (the 
taxpayer  in  this  case)  appealed  to  the  Board  [R.  219-234, 
236-250]  and  alleged  that  he  and  his  wife  were  partners 
in  the  rotary  jar  business  in  those  years,  each  having  a 
vested  interest  in  one-half  of  the  income  therefrom.  [R. 
220-221,  238.]  The  entire  evidence  before  the  Board  was 
introduced  in  evidence  here.  [R.  439-476.]  Upon  the 
basis  of  that  evidence  the  Board  made  findings  of  fact 
as  follows  (p.  496) : 

After  the  usefulness  of  such  device  had  been  proved 
by  successful  tests  he  [taxpayer]  formed  a  partner- 
ship with  his  wife,  Myrtle  B.  Kammerdiner,  for  the 
purpose  of  manufacturing,  renting  and/or  selling 
rotary  jars  to  oil  well  drillers.     *     *     * 

When  petitioner  [taxpayer]  determined  to  engage 
in  the  manufacture  and  distribution  of  rotary  jars  he 
and  his  wife  entered  into  an  oral  agreement  to  share 
equally  in  the  profits  or  losses  therefrom. 

It  also  found  that  the  capital  for  beginning  the  rotary  jar 
business  was  drawn  from  the  joint  bank  account,  to 
which  the  wife  had  contributed  several  thousands  of 
dollars. 

The  Board  concluded  that  in  April  of  1923  taxpayer 
and  his  wife  joined  together  to  carry  on  a  business  enter- 
prise for  their  mutual  benefit ;  that  this  was  sufficient  to 
establish  a  partnership;  and  that  the  taxpayer  and  his  wife 
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could  divide  the  income  from  the  business.  This  consti- 
tuted a  holding  that  the  rotary  jar  business  was  not  old- 
type  community  property  up  to  the  end  of  the  year  1927^ 
Under  the  principle  of  res  judicata  the  District  Court  was 
bound  by  this  decision  and  was  not  free  to  conclude  that 
the  rotary  jar  business  was  old-type  community  property 
prior  to  the  end  of  1927.  Its  holding  that  the  busin/ess 
was  converted  on  January  3,  1928,  from  old-type  commu- 
nity property  to  property  held  in  joint  tenancy  is  thus 
erroneous  and  the  decision  can  not  stand.  Cf.  Leininger 
V,  Commissioner,  86  F.  (2d)  791  (C.  C.  A.  6th),  holding 
that  a  decision  defining  the  extent  of  a  partnership  interest 
owned  by  the  taxpayer  is  controlling  in  a  subsequent  suit 
involving  different  years. 

In  view  of  the  foregoing,  it  is  submitted  that  one-half  of 
the  Kammerdiner  rotary  jar  business  and  its  assets  origi- 
nally belonged  to  the  wife,  and  that  the  value  of  her  one- 
half  interest  in  includible  in  her  gross  estate. 


91  f  the  income  had  been  received  from  community  property  (acquired 
prior  to  1927),  it  could  not  be  divided  and  all  would  have  been  taxable 
to  the  husband.     United  States  v.  Robbins,  269  U.  S.  315. 
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The  Wife  Acquired  Her  One-half  Interest  in  the 
Rotary  Jar  Business  and  Its  Assets  for  an  Ade- 
quate and  Full  Consideration  in  Money  or  Money's 
Worth. 

Irrespective  of  whether  a  one-half  interest  in  the  rotary 
jar  business  originally  belonged  to  the  wife,  Section 
302(e)  of  the  1926  Act  requires  that  the  value  of  her 
interest  as  a  joint  tenant  therein  be  included  in  her  gross 
estate,  if  she  paid  an  adequate  and  full  consideration 
therefor  in  money  or  money's  worth. 

The  District  Court  held  that  the  wife's  joint  tenancy 
interest  in  the  business  was  acquired  from  taxpayer  by 
gift,  without  any  consideration  whatsoever.  We  submit 
that  full  consideration  was  paid  by  the  wife  for  her 
interest. 

The  evidence  in  this  case  shows  that  the  wife  made 
profits  exceeding  $3,000  in  amount  from  the  boarding 
house  venture  during  the  early  years  of  the  marriage  and 
that  these  profits  were  deposited  in  the  joint  bank  account 
owned  by  both  parties.  As  we  have  shown,  the  wife 
owned  a  separate  one-half  interest  in  all  the  moneys 
in  the  account  as  a  joint  tenant.  Estate  of  McCoin,  9  Cal. 
App.  (2d)  480,  50  P.  (2d)  114;  Yoimg  v.  Young,  126 
Cal.  App.  306,  14  P.  (2d)  580;  Estate  of  Harris,  169  Cal. 
725,  147  Pac.  967. 

The  cost  of  obtaining  the  rotary  jar  patent  and  the 
capital  required  to  start  the  rotary  jar  business  in  1923 
were  drawn  from  the  joint  accounts.  The  wife  conse- 
quently furnished  one-half  of  the  funds  required  to  start 
the  business,  not  only  because  she  owned  one-half  of  the 
funds,  but  also  because  she  had  actually  earned  a  substan- 
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tial  amount  of  money  which  formed  a  part  of  the  joint 
funds.  This  patently  constituted  a  consideration  in  money 
for  the  acquisition  of  her  interest. 

But  the  wife  also  paid  consideration  in  money's  worth 
in  the  form  of  services  for  her  interest  in  the  business. 
The  oral  agreement  in  1923  between  husband  and  wife 
provided  that  they  would  carry  on  the  business  together, 
sharing  profits  and  losses  equally,  and  with  right  of  sur- 
vivorship; that  the  wife  would  have  a  vested  one-half 
interest  in  all  the  patents,  property,  and  profits  of  the 
business  as  her  separate  property;  and  that  the  husband 
would  take  care  of  the  field  work  and  the  wife  the  office 
work  in  connection  with  the  business.  [R.  100,  199,  201, 
206,  252-253,  255,  302-305,  312,  445,  446-447,  468-469.] 
Thereafter  until  her  death  the  wife  attended  to  all  the 
office  work,  devoting  her  full  time  thereto,  without  receiv- 
ing a  salary.  The  services  rendered  consisted  in  part  of 
handling  the  banking,  finances,  correspondence,  bookkeep- 
ing, advertising,  billing,  and  collecting  in  connection  with 
the  business,  as  well  as  arranging  for  the  manufacture  of 
rotary  jars,  and  making  contracts  with  customers  for 
rental  of  the  jars.  Such  services  were  in  no  way  inciden- 
tal to  the  marital  status  and  were  a  proper  subject  of  con- 
tract between  husband  and  wafe.  Cf.  Brooks  v.  Brooks, 
48  Cal.  App.  (2d)  347,  119  P.  (2d)  970;  Wren  v.  Wren, 
100  Cal.  276,  34  Pac.  775;  Moore  v.  Crandall,  205  Fed. 
689  (C.  C.  A.  9th) ;  In  re  Starr,  232  Fed.  416  (N.  D. 
Cal.). 

In  BerkozvitB  v.  Commissioner,  108  F.  (2d)  319  (C  C. 
A.  3d),  the  facts  were  strikingly  similar  to  the  case  at 
bar.  There  a  husband  and  wife  started  a  retail  grocery 
business,  to  which  the  wife  contributed  a  small  amount  of 
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cash.  Throughout  the  years  and  up  to  the  husband's 
death,  she  gave  her  full  time  to  the  business.  She  re- 
ceived no  salary  but  testified  that  she  was  to  share  equally 
in  the  profits  as  a  partner.  The  court  held  that  the  wife's 
services  constituted  a  consideration  in  "money's  worth" 
for  a  one-half  interest  in  the  profits  and  it  remanded  the 
case  to  the  Board  of  Tax  Appeals  to  find  as  a  fact 
whether  a  profit  sharing  agreement  existed,  as  the  wife 
had  testified.  The  court  pointed  out  that  the  facts  that 
the  wife  actually  rendered  services  in  connection  with  the 
business  and  that  the  profits  were  invested  in  property 
which  was  held  jointly  were  persuasive  evidence  of  the 
existence  of  an  agreement.  See  also  Richardson  v.  Hcl- 
vering,  80  F.  (2d)  548  (App.  D.  C),  and  Fletcher  v. 
Conmiissioner,  44  B.  T.  A.  429,  which  hold  that  where  a 
wife  renders  services  and  contributes  money  to  a  business, 
pursuant  to  an  oral  agreement  with  her  husband  that  she 
is  to  have  a  one-half  interest  in  the  business,  she  has 
acquired  her  interest  as  a  joint  tenant  therein  for  an  ade- 
quate and  full  consideration  in  money  or  money's  worth. ^^ 

In  the  instant  case  the  District  Court  had  before  it  not 
only  statements  of  the  wife,  made  before  the  Board  in  the 
earlier  case,  as  to  the  existence  of  the  agreement  and  the 
services  performed  by  her  |  R.  232-233,  247-248,  466-476] 
but  also  direct  testimony  by  the  husband  agreeing  in  every 
respect  with  her  statements.  |  R.  100,  199,  201,  206,  252- 
253,  255,  445,  446-447.]     There  can  be  no  question  then 


lOContrast  Pox  v.  Rothensics,  115  F.  (2d)  42  (C.  C.  A.  3d),  and  Bush- 
man V.  United  States,  8  F.  Supp.  694  (C.  Cls.),  certiorari  denied,  295  U.  S. 
756,  where  no  agreement  of  any  kind  was  made  at  the  time  the  wife  con- 
tributed her  funds  (Fox  case)  and  services  (Buslmian  case).  The  later 
acquisition  of  property  in  joint  tenancy  was  held  to  be  without  considera- 
tion on  the  part  of  the  wife,  because  the  joint  tenancy  had  no  contractual 
relation   to   the   earlier   contrilmtions. 
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as  to  the  nature  of  the  agreement,  and  the  cited  cases  are 
controlling. 

It  follows  that  the  deceased  wife  in  this  case  paid  full 
and  adequate  consideration  by  way  of  services  and  capital 
contributions  for  her  interest  as  a  joint  tenant  in  the 
rotary  jar  business.  Accordingly  the  value  of  her  interest 
must  be  included  in  the  gross  estate. 

Conclusion. 

The  conclusions  of  law  and  judgment  of  the  District 
Court  are  erroneous,  unsupported  by  the  facts,  and  con- 
trary to  law  and  the  controlling  authorities.  They  should 
be  set  aside  and  vacated  by  this  Court  and  judgment 
should  be  entered  for  the  appellant. 

Respectfully  submitted, 

Samuel  O.  Clark,  Jr., 
Assistant  Attorney  General. 

Sewall  Key, 
Helen  R.  Carloss, 
Helen  Goodner, 
Special  Assistants  to  the  Attorney  GeneraL 

Leo  V.  Silverstein, 

United  States  Attorney, 

E.  H.  Mitchell, 

Assistant  United  States  Attorney. 

April,  1943. 


APPENDIX. 

Civil  Code  of  California  (1941  Ed): 

Sec.  158.  Husband  and  wife  may  make  contracts. 
Either  husband  or  wife  may  enter  into  any  engage- 
ment or  transaction  with  the  other,  or  with  any  other 
person,  respecting  property,  which  either  might  if 
unmarried;  subject,  in  transactions  between  them- 
selves, to  the  general  rules  which  control  the  actions 
of  persons  occupying  the  confidential  relations  with 
each  other,  as  defined  by  the  title  on  trusts. 

Sec.  161.  May  he  joint  tenants,  etc.  A  husband 
and  wife  may  hold  property  as  joint  tenants,  tenants 
in  common,  or  as  community  property. 

Sec.  161a.  [Interests  in  community  property.'] 
The  respective  interests  of  the  husband  and  wife  in 
community  property  during  continuance  of  the  mar- 
riage relation  are  present,  existing  and  equal  interests 
under  the  management  and  control  of  the  husband 
as  is  provided  in  sections  172  and  172a  of  the  Civil 
Code.  This  section  shall  be  construed  as  defining  the 
respective  interests  and  rights  of  husband  and  wife 
in  the  community  property. 

Revenue  Act  of  1926,  c.  27,  44  Stat.  9: 

Sec.  302.  [As  amended  by  Sec.  404,  Revenue  Act 
of  1934,  c.  277,  48  Stat.  680.]  The  value  of  the  gross 
estate  of  the  decedent  shall  be  determined  by  includ- 
ing the  value  at  the  time  of  his  death  of  all  property, 
real  or  personal,  tangible  or  intangible,  wherever 
situated,  except  real  property  situated  outside  the 
United  States — 
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(e)  To  the  extent  of  the  interest  therein  held  as 
joint  tenants  by  the  decedent  and.  any  ^ther_perjx)ii, 
or  as  tenants  by  the  entirety  by  the  decedent  and 
spouse,  or  deposited,  with  any  person  carrying  on 
the  banking-  business,  in  their  joint  names  and  pay- 
able to  either  or  the  survivor,,  except  such  part  there- 
of as  may  be  shown  to  have/gHgTnally  belonged  to 
such  other  person  and  never  to  have  been  received 
or  acquired  by  the  latter  from  the  decedent  for  less 
than  an  adequate  and  full  consideration  in  money  or 
money's  worth '^^rovided,  That  where  such  property 
or  any  part  thereof,  or  part  of  the  consideration  with 
which  such  property  was  acquired,  is  shown  to  have 
been  at  any  time  acquired  by  such  other  person  from 
the  decedent  for  less  than  an  adequate  and  full  con- 
sideration in  money  or  money's  worth,  there  shall  be 
excepted  only  such  part  of  the  value  of  such  property 
as  is  proportionate  to  the  consideration  furnished  by 
such  other  person :  Provided  further,  That  where  any 
property  has  been  acquired  by  gift,  bequest,  devise, 
or  inheritance,  as  a  tenancy  by  the  entirety  by  the 
decedent  and  spouse,  then  to  the  extent  of  one-half 
of  the  value  thereof,  or,  where \so  .acquired  by  the 
decedent  and  any  other  person  as  joint  tenants  and 
their  interests  are  not  otherwise  specified  or  fixed  by 
law,  then  to  the  extent  of  the  value  of  a  fractional 
part  to  be  determined  by  dividing  the  value  of  the 
property  by  the  number  of  joint  tenants; 


Treasury    Regulations    80,    as    promulgated    under    the 
Revenue  Acts  of  1926  and  1932  as  amended: 

Art.  22.     Property  held  jointly  or  as  teiiaiits  by 
the  entirety. — The  foregoing  provisions  of  the  statute 
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extend  to  joint  ownerships  wherein  the  right  of  sur- 
vivorship exists,  regardless  of  when  such  ownerships 
were  created.  The  statute  specifically  reaches  prop- 
erty held  jointly  by  the  decedent  and  any  other  per- 
son or  persons,  or  by  the  decedent  and  spouse  as 
tenants  by  the  entirety,  or  deposited  with  any  person 
or  institution  carrying  on  a  banking  business  in  the 
name  of  the  decedent  and  any  other  person  and  pay- 
able to  either  or  the  survivor,  provided  the  decedent 
contributed  toward  the  acquisition  of  the  property  so 
held  or  deposited,  or  acquired  it  by  gift,  bequest, 
devise,  or  inheritance.  This  section  of  the  statute 
applies  to  all  classes  of  property,  whether  real  or 
personal,  in  the  case  the  survivor  takes  the  entire 
interest  therein  by  right  of  survivorship,  and  no  in- 
terest therein  forms  a  part  of  the  decedent's  estate 
for  purposes  of  administration.  It  has  no  reference 
to  property  held  by  the  decedent  and  any  other  per- 
son or  persons  as  tenants  in  common. 

Art.  23.  Taxable  portion. — The  entire  value  of 
such  property  is  prima,  fade  a  part  of  the  decedent's 
gross  estate.  But  it  is  not  the  intent  of  the  statute 
that  there  should  be  so  included  a  greater  part  or 
proportion  thereof  than  is  represented  by  an  outlay 
of  funds  which,  in  the  first  instance,  were  decedent's 
own,  or  more  than  a  fractional  part  equal  to  that  of 
the  other  joint  owner  should  neither  have  parted  with 
any  consideration  in  its  acquirement.  Facts,  which 
in  a  given  case  bring  it  within  any  one  of  the  excep- 
tions enumerated  in  the  statute,  may  be  submitted  by 
the  executor. 

Whether  the  value  of  the  entire  property,  or  only 
a  part,  or  none  of  it,  enters  into  the  make-up  of  the 
gross  estate  depends  upon  the   following  considera- 


tions:  (1)  So  much  of  the  property  (whether  the 
whole,  or  a  part  thereof)  as  originally  belonged  to 
the  other  joint  owner,  and  which  at  no  time  in  the 
past  had  been  received  or  acquired  by  the  latter  from 
the  decedent  for  less  than  an  adequate  and  full  con- 
sideration in  money  or  money's  worth,  forms  no  part 
of  the  decedent's  gross  estate.  (2)  If  the  facts  are 
otherwise  the  same  as  in  (1),  but  the  decedent  paid 
to  such  other  joint  owner  a  consideration  for  the  in- 
terest by  him  (the  decedent)  acquired  in  the  prop- 
erty, then  such  portion  of  the  value  of  the  property, 
proportionate  to  the  consideration  so  paid,  constitutes 
a  part  of  the  gross  estate. 


Service  of  the  within  and  receipt  of  a  copy 

thereof  is  hereby  admitted  this day  of 

April,  A.  D.  1943. 


Attorneys  for  Appellee. 
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Opinion  Below. 

Appellant's  statement  is  correct. 

Jurisdiction. 

Appellant's  statement  of  jurisdictional  facts  is  correct. 

Questions  Presented. 

L  Whether  any  of  the  patents  issued  or  assigned  to 
appellee  constituted  assets  of  the  Kammerdiner  rotary  jar 
business. 
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2.  Whether  the  entire  properties  contributed  to  the 
Kammerdiner  rotary  jar  business  ''originally  belonged''  to 
appellee,  within  the  meaning  of  section  302(e)  of  the 
Revenue  Act  of  1926,  as  amended. 

3.  Whether  all  property,  if  any,  contributed  to  said 
Kammerdiner  rotary  jar  business  by  the  deceased  wife  of 
appellee  was  acquired  by  her  from  appellee  without  the 
payment  of  an  adequate  or  any  consideration  therefor  in 
money  or  money's  worth. 

Statutes  and  Regulations  Involved. 

Applicable  statutes  in  addition  to  those  printed  in  the 
appendix  to  appellant's  brief  are: 

1.  Sections  162,  163  and  164  of  the  Civil  Code  of 
California,  the  pertinent  parts  of  which  read  as  follows : 

§162:  ''Separate  property  of  the  zvife.  All  prop- 
erty of  the  wife,  owned  by  her  before  marriage,  and 
that  acquired  afterwards  by  gift,  bequest,  devise,  or 
descent,  with  the  rents,  issues,  and  profits  thereof,  is 
her  separate  property.     .     .     ." 

§163:  ''Separate  property  of  the  husband.  All 
property  owned  by  the  husband  before  marriage,  and 
that  acquired  afterwards  by  gift,  bequest,  devise,  or 
descent,  with  the  rents,  issues,  and  profits  thereof,  is 
his  separate  property.     .     .     ." 

§164:  "Property  aequired  after  marriage.  .  .  . 
All  other  property  acquired  after  marriage  by  either 
husband  or  wife,  or  both,  ...  is  community  prop- 
erty.    .     .     ." 

2.  Section  2401(2),  Civil  Code. 
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Statement. 

This  statement  is  made  for  the  reason  that  parts  of 
appellant's  statement  (pages  3  to  17,  inclusive,  of  his 
brief)  are  controverted. 

The  controverted  parts  of  his  statement  consist  largely 
of  facts  which,  in  his  opinion,  are  established  by  the  evi- 
dence but  different  from  the  facts  found  by  the  Court  to 
be  established  by  said  evidence.  For  the  sake  of  brevity 
we  will  not  set  out  herein  facts  stated  by  appellant  and 
not  controverted,  but  will  confine  our  statement  to  the  con- 
troverted facts  and  cite  the  pertinent  parts  of  the  record 
at  the  points  in  the  Argument  in  relation  to  said  con- 
troverted facts. 

In  our  opinion  the  taxpayer  and  his  wife  did  not  enteh 
into  any  agreement  at  the  time  of  their  marriage  or  at 
any  other  time  prior  to  April,  1923,  in  regard  to  the 
ownership  of  the  earnings  and  property  which  they  might] 
acquire. 

The  patents  issued  to  taxpayer  for  the  ''Kammerdiner 
rotary  jar"  [R.  102,  106,  148,  207,  208,  262,  433,  444, 
445,  446,  447]  were  necessarily  gifts  to  him  by  the  Gov- 
ernment. The  Government  does  not  sell  patents.  No 
part  of  said  patents  was  assigned  to  or  owned  by  tax- 
payer's wife  or  the  Kammerdiner  rotary  jar  business. 

The  profits  saved  from  the  boarding  house  operated  by 
taxpayer's  wife  amounted  to  more  than  $3,000.00  [R.  98, 
201,  443],  but  they  were  not  her  property.  They  were 
community  property. 


There  was  never,  at  any  time,  an  agreement  that  the 
profits  or  losses  of  the  Kammerdiner  rotary  jar  business 
should  be  divided  equally  or  in  any  other  proportion.  The 
agreement  [R.  44]  was  that  the  business  and  all  increase 
or  change  thereof  should  be  ''their  joint  property  with 
right  of  survivorship." 

Some  of  the  additional  patents  acquired  by  taxpayer 
were  issued  to  him  by  the  Government  and  some  of  them 
were  purchased  by  him  and  regularly  assigned  to  him  (not 
to  the  business  or  to  taxpayer's  wife)  and  thereby  became 
his  property. 

Any  property  acquired  by  taxpayer  and  his  wife  or 
either  of  them  after  the  creation  of  the  joint  bank  accounts 
"was  paid  for  with  money  which  they  both  owned"  as 
joint  tenants. 

The  written  agreement  of  January  3,  1928,  merely 
reduced  to  writing  the  oral  agreement  of  1923.  [R.  103- 
105.] 

As  stated  by  appellant  on  page  12  of  his  brief,  the 
Court  found  that  the  fair  market  value  of  one-half  of  the 
Kammerdiner  rotary  jar  business  and  its  assets  was 
$160,000.00.  This  finding  was  made  on  the  assumption 
that  all  of  the  patents  issued  or  assigned  to  taxpayer 
were  owned  by  the  business.     [  R.  10,  15,  49,  95.] 

The  findings  referred  to  by  appellant  in  the  note  on 
page  14  of  his  brief  are  findings  of  the  ultimate  facts  on 
which  the  judgment  is  based. 
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Statement  of  Points  to  Be  Urged. 

1.  All  of  the  patents  issued  or  assigned  to  appellee  on 
tools  used  in  the  Kammerdiner  rotary  jar  business  were 
at  all  times  owned  by  appellee  and  never  at  any  time  owned 
by  the  Kammerdiner  rotary  jar  business  or  by  appellee's 
deceased  wife,  and  therefore  constitute  no  part  of  her 
gross  estate. 

2.  The  entire  capital  contributed  to  the  Kammerdiner 
rotary  jar  business  "originally"  belonged  to  appellee. 

3.  The  wife's  interest,  if  any,  in  any  contributions  to 
said  rotary  jar  business  or  its  capital  was  acquired  from 
appellee  for  no  consideration  whatever  "in  money  or 
money's  worth,"  so  that  no  part  of  the  value  thereof  is 
includible  in  her  gross  estate. 

4.  Points  1,  2  and  3  constitute  the  material  findings 
of  the  Trial  Court  and  are  supported  by  substantial  tes- 
timony and  therefore  these  findings  will  not  be  disturbed 
on  appeal. 


ARGUMENT. 

I. 

All  of  the  Patents  Issued  and  Assigned  to  Appellee  on 
Tools  Used  in  the  Kammerdiner  Rotary  Jar  Busi- 
ness Were  at  All  Times  Owned  by  Appellee  and 
Were  Never  at  Any  Time  Owned  by  the  Kammer- 
diner Rotary  Jar  Business. 

Decedent  at  the  time  of  her  death  owned  with  appellee 
the  Kammerdiner  rotary  jar  business,  as  joint  tenants 
with  the  right  of  survivorship,  under  a  written  agreement 
dated  January  3,  1928.  This  is  alleged  in  the  Complaint 
[R.  9],  admitted  by  the  Answer  [R.  48],  and  found  by 
the  Court  [R.  59]. 

However,  the  testimony  showed  that  this  written  joint 
tenancy  agreement  did  not  change  in  any  particular  a  joint 
tenancy  oral  agreement  entered  into  in  April,  1923  [R. 
104,  200,  259,  260,  265,  453,  454,  455,  456,  465,  476], 
and  the  reason  given  for  reducing  the  oral  joint  tenancy 
agreement  to  writing  was  that  the  taxing  authorities  would 
not  allow  them  to  "split  the  [income]  tax''  unless  they  did 
so.  [R.  202.]  The  Court  in  its  Minute  Order,  ordering 
judgment  for  plaintiff  states: 

"The  joint  tenancy  was  created  in  1928,  confirm- 
ing the  oral  agreement  in  1923    .    .    ."     [R.  54.] 

In  other  words,  the  joint  tenancy  existed  from  April, 
1923,  but  we  must  look  to  the  written  agreement  of  Jan- 
uary 3,  1928,  for  its  terms.  Appellant  finds  no  fault  with 
this  holding  but  on  pages  20,  21  and  22  of  his  brief  in- 
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sists  that  the  joint  tenancy  existed  not  only  from  April, 
1923,  but  from  the  instant  of  the  marriage  of  decedent 
and  appellee,  so  that  not  a  penny  of  the  earnings  of  either 
from  the  date  of  marriage  until  the  wife's  death  was  orig- 
inally community  property,  although  the  only  money  earned 
by  either  of  them  from  1908,  the  date  of  marriage,  until 
April,  1923,  the  date  of  creation  of  the  Kammerdiner 
rotary  jar  joint  tenancy  business,  was  for  his  services  as 
oil  well  driller  and  hers  as  boarding  house  operator.  [R. 
98,  109.] 

For  the  purposes  of  this  part  of  the  argument  we  will 
assume  that  by  the  joint  tenancy  agreement  of  April,  1923, 
a  partnership  was  formed.  If  it  was  a  partnership,  how- 
ever, it  was  one  in  which  the  business  and  profits  were 
not  owned  in  moieties  but  by  the  partners  and  the  survivor 
as  joint  tenants  by  the  terms  of  the  agreement  as  reduced 
to  writing.  We  take  it  that  there  is  no  reason  why  part- 
nership assets  and  profits  may  not  be  owned  in  joint  ten- 
ancy in  California.  .Section  2401(2)  of  the  Civil  Code 
provides : 

''Joint  tenancy  .  .  .  does  not  of  itself  establish 
a  partnership,  whether  such  co-owners  do  or  do  not 
share  any  profits  made  by  the  use  of  the  property;'' 
(Italics  supplied.) 

Can  it  be  doubted  under  that  language  that  a  joint  tenancy 
partnership  can  be  formed  if  that  is  the  intent? 

It  is  not  uncommon  in  a  partnership  for  the  property  of 
one  of  the  partners  to  be  used  for  partnership  purposes 


without  becoming  a  part  of  the  firm  property  and  whether 
it  does  or  not  must  be  determined  from  the  partnership 
agreement.    Perelli-Minctti  v.  Lazvson,  205  Cal.  642,  647. 

In  April,  1923,  none  of  the  patents  had  been  issued  and 
only  one,  the  basic  patent,  had  been  applied  for.  Not  a 
word  is  said  about  this  patent  or  any  patent  in  the  agree- 
ment as  later  reduced  to  writing.  The  testimony  shows 
that  appellee  did  not  consider  that  he  had  transferred  any 
patent  to  the  business  partnership.  When  he  was  asked  on 
cross-examination  in  reference  to  his  wife's  interest: 
''Now,  that  related  to  patents  .  .  .  did  it  not?'',  his  an- 
swer was:  'There  was  no  way  of  transferring  that  to 
her."  [R.  203.]  This  is  not  quoted  as  proof  of  the  facts 
stated,  but  as  appellee's  opinion. 

Furthermore,  the  business  was  operating  successfully 
under  the  protection  of  the  basic  patent  and  many  others 
before  there  was  any  written  agreement  whatever.  There 
was,  therefore,  no  written  assignment  of  any  of  the  pat- 
ents, without  which  no  title  could  pass  under  the  federal 
law  which  governs  on  this  point.  Ozvcn  v.  Parmnount 
Productions,  41  F.  Supp.  557;  Title  35,  U.  S.  C.  A.  Sec. 
47,  which  provides:  ''Every  patent  or  any  interest  there- 
in shall  be  assignable  in  law  by  an  instrument  in  writing, 
.  .  .  ".  Other  properties  could  be  assigned  or  trans- 
ferred orally  but  not  these  patents. 

Plaintiff  (appellee)  in  paragraph  XIII  (b)  of  his  com- 
plaint [R.  10]  alleges: 

"That  the  Coniniissioner  of  Internal  Revenue  erred 
in  including  as  an  asset  of  said  rotary  jar  business 
the   patents   issued   to  and   owned   by   Plaintiff   and 
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securing  to  him  the  sole  right  to  manufacture  said 
rotary  jars/' 

Finding  V(b)  is  [R.  59,  60]: 

"That  the  Commissioner  of  Internal  Revenue  erred 
in  including  as  an  asset  of  said  rotary  jar  business 
the  patents  issued  to  and  owned  by  plaintiff  and  se- 
curing to  him  the  sole  right  to  manufacture  said 
rotary  jars." 

We  are  not  interested  in  whether  a  contrary  finding  by 
the  Court  could  have  been  sustained.  The  finding  was 
clearly  based  upon  substantial  testimony  and  therefore  will 
not  be  disturbed  by  this  Court.  These  patents  therefore 
remained  his  property. 

In  this  connection  it  is  interesting  to  note  that  the 
Internal  Revenue  Agent  in  charge  of  the  Los  Angeles 
office  of  the  Treasury  Department  in  his  report  in  regard 
to  the  income  tax  returns  of  Mr.  and  Mrs.  Kammerdiner 
for  the  year  1928  [R.  269]  says  in  regard  to  the  written 
agreement  of  January  3,  1918  [R.  273]  : 

''The  principal  asset  of  the  business  is  the  patent 
which  was  obtained  by  the  husband  in  1923  and 
under  the  protection  of  which  he  manufactures  the 
'Rotary  jar'  which  produces  the  income.  This  patent 
has  never  been  assigned  by  J.  Kammerdiner  and  re- 
mains his  separate  property  to  continue  to  hold  or  to 
dispose  of  as  he  may  see  fit.''     (Italics  supplied.) 

In  this  connection  see  also  Anderson  v.  Car  kins,  34  L. 
Ed.  272. 
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II. 

The  Entire  Capital  Contributed  to  the  Kammerdiner 
Rotary  Jar  Business  Originally  Belonged  to  Appel- 
lee and  Any  Property  Contributed  Thereto  by 
Decedent  Was  Obtained  by  Her  From  Appellee 
Without  the  Payment  Therefor  of  an  Adequate 
or  Any  Consideration  in  Money  or  Money's 
Worth. 

We  have  already  shown  that  there  was  ample  evidence 
to  support  the  Court's  finding*  that  the  patents  were  not 
assets  of  the  Kammerdiner  rotary  jar  business. 

Appellant  does  not  contend  that  the  ultimate  findings  in 
regard  to  the  wife's  interest  in  the  rotary  jar  business, 
finding  V  (d)  [R.  60],  are  not  sufficient  to  support  the 
judgment,  but  contends  [note  page  3],  that  these  ultimate 
findings  are  not  supported  by  the  evidence.  He  opens  his 
argument  on  this  point  with  two  statements,  neither  of 
which  is  entirely  correct.  On  page  18  he  states  that  under 
the  pertinent  section  of  the  Revenue  Act  "one-half  of  the 
value  of  the  rotary  jar  business  was  prima  facie  includ- 
ible in  the  wife's  gross  estate,  because  it  was  owned  in 
joint  tenancy"  and  on  page  15  he  says:  ''Exclusion  of  the 
amount  from  the  gross  estate  can  be  secured  only  by  a 
clear  showing  that  no  part  of  the  business  originally 
belonged  to  the  wife."  We  find,  however,  that  Regula- 
tions 80,  Art.  23,  printed  in  the  appendix  to  his  brief, 
page  3,  provides:  ''The  entire  value  of  such  property  is 
prinm  facie  a  part  of  the  decedent's  gross  estate.",  and  in 
Foster  v.  Commissioner  (C.  C.  A.  9th),  90  F.  (2d)  486 
we  find  that  under  this  i)resumption  all  of  such  joint  ten- 
ancy property  must  be  included  in  the  gross  estate  of 
whichever  joint  tenant  first  dies  in  the  absence  of  any 
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evidence  to  overcome  the  presumption.  On  the  other 
hand,  we  are  told  in  the  Law  of  Federal  Income  Taxation 
by  Jacob  Mertens,  Jr.  (1943)  Vol.  9,  page  296,  §50.71: 

'The  presumption  that  the  Commissioner's  assess- 
ment of  the  tax  is  prima  facie  correct  means  no  more 
than  that,  in  the  absence  of  evidence  to  the  contrary, 
his  action  will  be  upheld,  but,  once  there  is  such  con- 
trary evidence,  this  presumption  vanishes  and  the  case 
is  wide  open.  This  presumption  is  what  is  often 
termed  a  'true'  presumption  and  is  not  evidence  it- 
self, but  merely  shifts  the  burden  of  going  forward 
zvith,  as  distinguished  from  the  actual  burden  of, 
proof;  and  once  the  burden  of  going  forward  with 
the  proof  is  met,  it  is  as  though  the  presumption  had 
never  existed." 

This  statement  of  the  law  is  supported  by  Wiget  v.  Becker 
(C.  C.  A.  8th),  84  F.  (2d)  706  and  /.  M.  Perry  &  Co., 
V.  Commissioner  (C.  C.  A.  9th),  120  F.  (2d)  123,  in 
which  case  it  is  said  on  page  124: 

"The  Commissioner  cannot  rely  upon  his  determi- 
nation as  evidence  of  its  correctness  either  directly 
or  as  affecting  the  burden  of  proof." 

The  Complaint  alleges,  paragraph  I  [R.  2],  that  dece- 
dent at  the  time  of  her  death  owned  property  in  joint  ten- 
ancy with  plaintiff.  The  answer,  paragraph  I  [R.  47] 
admits  this,  and  the  Court  finds  accordingly,  finding  T  [R. 
56].  Consequently,  all  of  this  joint  tenancy  property 
would  be  a  part  of  her  gross  estate  in  the  absence  of  testi- 
mony to  the  contrary.  To  meet  this  situation,  the  plain- 
tiff testified  [R.  98]  that  he  had  not  to  exceed  about  two 
hundred  dollars  ($200.00)  at  the  time  of  marriage  and 
his  wife  nothing,  and  that  neither  of  them  received  any 
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property  of  any  kind  thereafter  up  to  1923  except  his 
salary  in  drilHng  oil  wells  and  the  net  income  of  the  board- 
ing house  operated  by  his  wife  on  a  lease  on  which  he 
was  drilling  wells,  all  of  which  was  deposited  in  joint  bank 
accounts  and  invested  in  other  properties,  and  finally  it  or 
its  proceeds  furnished  the  capital  for  the  Kammerdiner 
rotary  jar  business  started  in  April,  1923,  under  an  oral 
agreement  and  continued  from  January,  1928,  to  the  date 
of  decedent's  death  under  the  same  agreement  reduced  to 
writing  in  January,  1928. 

We  start,  then,  with  the  presumption  that  the  Commis- 
sioner's finding  that  one-half  of  the  joint  tenancy  business 
was  originally  owned  or  contributed  to  the  business  by 
decedent  is  correct.  This  would  necessitate  a  judgment 
for  the  Government  if  no  evidence  were  produced.  As 
soon,  however,  as  it  was  shown  that  all  of  the  money 
finally  finding  its  way  through  joint  bank  accounts  into 
the  business  was  originally  earned  by  the  spouses  after 
marriage  in  payment  for  their  personal  efiForts,  this  evi- 
dence with  the  presumption  contained  in  Section  164  of 
the  Civil  Code  overcomes  the  presumption  of  correctness 
and  in  the  language  of  Wigct  v.  Becker,  supra,  "the  pre- 
sumption is  out  of  the  case,  and  the  issue  is  open." 

This  evidence  also  prima  facie  overcomes  the  presump- 
tion that  the  contributions  to  the  joint  tenancy  business 
w^ere  originally  the  property  of  decedent.  ///  re  Boody, 
113  Cal.  682.  In  that  case  it  was  held  that  the  presump- 
tion is  that  property  acquired  during  marriage 

''was  community  property,  and  tliis  presumption  ccnild 
be  overthrown  only  by  evidence  of  a  clear,  certain  and 
convincing  character  establishing  the  contrary;  and 
the  burden  of  this  showing  rested  with  the  parties 
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claiming  the  separate  character  of  the  property.  In 
the  absence  of  such  proof,  the  presumption  as  to  the 
community  character  of  the  property  was  absolute 
and  conclusive.     .     .     ." 

To  the  same  effect  is  Fennell  v.  Drinkhoiise,  131  Cal. 
447. 

Such  evidence  not  only  overcame  the  burden  of  going 
forward,  but  conclusively  established  the  original  nature 
and  ownership  of  the  properties  constituting  the  joint 
tenancy  business,  unless  overcome  by  ''evidence  of  a  clear, 
certain,  and  convincing  character  establishing  the  contrary ; 
and  the  burden  of  this  showing  rested  with  the  parties 
claiming  the  separate  character  of  the  property." 

Appellant  claims  that  he  has  met  this  burden  by  certain 
evidence  of  appellee.  He  claims,  on  page  22  of  his  brief, 
that  this  evidence  shows  that  an  oral  agreement  at  the 
time  of  marriage  established  a  joint  tenancy  in  all  prop- 
erty thereafter  acquired  by  either  spouse,  so  that  there 
never  was  a  dollar  of  community  property  at  any  time. 
In  this  connection  it  will  be  noted  that  the  Commissioner 
of  Internal  Revenue  found  directly  to  the  contrary  in 
his  letter  of  November  10,  1937  [R.  17]  sustaining  a 
protest  against  the  inclusion  in  the  gross  estate  of  certain 
items  of  joint  tenancy  property.  The  reason  given  by  the 
Commissioner  for  sustaining  the  protest  is  as  follows  [R. 
18]: 

'The  evidence  submitted  indicated  that  the  property 
represented  by  these  items  was  purchased  with  com- 
munity funds  acquired  prior  to  July,  1927,  in  which 
the  wife  had  a  mere  expectancy  and  she  made  no  con- 
tribution to  the  purchase  of  the  jointly  owned  prop- 
erty." 
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We  are  not  concerned  with  the  sufficiency  of  the  evi- 
dence to  support  a  findinc:  if  it  had  been  made  by  the 
Court,  that  there  never  was  at  any  time  any  community 
property.  The  finding  of  the  Court  is  directly  to  the  con- 
trary and  must  be  sustained  if  supported  by  substantial 
evidence.  This,  we  believe,  is  the  law  both  federal  and 
in  the  various  states.  Thus,  in  Anderson  v.  Commis- 
sioner (C.  C.  A.  9th),  78  F.  (2d)  636  at  638,  the  Court 
says: 

'Tn  the  case  of  an  express  finding-  of  the  ultimate 
fact  by  the  Board  of  Tax  Appeals,  the  only  question 
for  the  consideration  of  the  reviewing  Court  is 
whether  or  not  such  a  conclusion  is  supported  by  sub- 
stantial evidence." 

The  same  conclusion  in  Estate  of  Sehabiagne,  47  Cal. 
App.  (2d)  793,  is  expressed  in  these  words  on  page  800: 

"It  is  not  the  province  of  this  Court  to  weigh  the 
evidence  .  .  .  and  even  should  we  be  of  the  opin- 
ion that  the  finding  should  have  been  otherwise,  unless 
there  is  a  total  absence  of  competent  evidence  to  sus- 
tain the  finding,   we  cannot  reverse  the  trial   court 

'The  question  for  this  court  is  not  how  we  would 
have  determined  the  facts,  but  whether  there  is  sub- 
stantial evidence  supporting  the  conclusion  of  the 
trial  court." 

In  contending  that  the  ultimate  facts  found  by  the  Court 
are  not  sustained  by  the  evidence,  appellant  refers  to  parts 
of  the  testimony  of  appellee  from  which  he  concludes  that 
by  agreement  all  i)ro])erty  of  tlie  spouses  was  owned  by 
them  from  tlie  instant  of  marriage  in  joint  tenancy  with 
the  right  of  survivorship  and  that  therefore  each  of  them 
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should  be  deemed  to  have  originally  owned  one-half  of  the 
contribution  to  the  Kammerdiner  rotary  jar  business  with- 
in the  meaning  of  the  Revenue  Act. 

It  was  for  the  Court,  however,  to  determine  the  mean- 
ing of  the  evidence  given  by  the  witness  and  also  the 
w^eight  to  accord  it.  In  so  doing,  the  Court  noted  particu- 
larly [R.  205]  the  kind  of  English  spoken  by  the  witness 
and  doubted  if  he  could  understand  half  of  the  words  the 
lawyer  uses,  unless  they  were  explained  to  him  in  words 
of  one  syllable,  and  says:  "He  is  a  man  of  little  school- 
ing/' 

The  witness  was  asked  [R.  265]  if  in  1923  or  1928 
he  knew  the  difference  between  community  property,  joint 
tenancy  property,  partnership,  partnership  property,  or 
other  property,  and  replied:  ''After  all  the  wrestling  I 
have  gone  through,  I  don't  know  the  difference  today," 
He  testified  [R.  260]  that  there  was  no  understanding 
with  his  wife  about  1923  that  if  they  made  any  money 
they  would  divide  it.  The  wife's  affidavit  to  petition  rela- 
tive to  income  tax  return  states  [R.  256]  that  her  under- 
standing was  that  the  spouses  "were  in  partnership  in  the 
patent  rotary  jar  business  as  in  everything  else  since  mar- 
riage." In  a  similar  affidavit  by  the  husband  he  states 
[R.  255] :  "His  wife  has  acted  as  his  partner  in  his  busi- 
ness as  well  as  in  his  home.'^     (Italics  supplied.) 

The  witness,  when  asked  what  he  meant  when  he  said 
he  and  his  wife  "formed  a  partnership,"  [R.  216]  replied: 
"Well,  I  think  any  married  couple  that  are  married  and 
married  right  have  got  a  partnership  right  off  the  bat." 
Also,  he  testified  in  regard  to  the  so-called  partnership 
fR.  206,  207]  that  there  was  no  agreement  to  divide 
profits  and  losses.    When  asked  [R.  200]  if  the  partner- 
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ship  or  joint  tenancy  agreement  was  entered  into  at  date 
of  marriage,  he  replied:  ''We  didn't  think  so  much  of  it 
until  the  jar  business  came  along/'  Also,  when  asked  if 
the  agreement  wasn't  made  in  1928,  he  replied:  ''We 
made  that  agreement  at  the  start  of  the  jar  business,  '23." 
When  asked  [R.  201]  if  he  and  his  wife  always  consid- 
ered that  they  owned  their  profits  "50-50",  he  replied: 
"Well,  that  is  the  only  thing  we  figured  out,  but  it  was 
lined  up  after  we  got  the  jar  business  .  .  ."  He  testi- 
fied [R.  201]  that  the  savings  from  his  salary  and  the 
earnings  from  the  boarding  house  all  went  into  one  joint 
account. 

There  is  no  need  of  multiplying  excerpts  from  the  testi- 
mony. It  seems  clear  that  the  Court  could  reasonably 
conclude  from  all  the  testimony  that  taxpayer  and  his  wife 
were  a  couple  loyal  to  each  other  who  felt  that  the  marital 
property  should  be  owned  by  both  and  the  survivor.  That 
he  worked  for  a  salary  and  she  operated  a  boarding 
house  and  they  deposited  all  savings  in  a  joint  bank  ac- 
count out  of  which  they  later  financed  the  Kammerdiner 
rotary  jar  business  in  1923  in  which  they  both  worked. 
The  profits  from  this  business  were  large  and  they  were 
faced  with  income  tax  problems.  They  felt  that  under 
the  marital  partnership,  as  they  understood  it,  they  should 
each  be  allowed  to  return  one-half  of  the  net  income  for 
income  tax  purposes  and  did  file  separate  returns  for  sev- 
eral years  prior  to  1928.  They  endeavored  without  suc- 
cess to  convince  the  taxing  authorities  that  they  constituted 
a  partnership  and  should  be  allowed  to  file  separate  re- 
turns. The  Government  refused  to  recognize  any  part- 
nership unless  and  until  they  had  a  written  partnership 
agreement.    During  all  of  this  time  they  had  not  employed 
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lawyers  to  advise  them  or  prepare  their  returns.  Finally, 
on  January  3,  1928,  they  executed  a  written  so-called  part- 
nership agreement  which,  according  to  the  testimony,  sim- 
ply reduced  their  oral  agreement  of  1923  to  writing,  not 
changing  the  agreement  one  iota,  and  this  agreement  con- 
tinued until  the  wife's  death.  That  is  what  the  Court  did 
find.  When  taxpayer  and  his  wife  refer  to  a  partnership 
existing  prior  to  April,  1923,  they  clearly  mean  a  part- 
nership by  virtue  of  being  married,  the  kind  of  partner- 
ship referred  to  in  Ord  v.  De  La  Gnerra  (1861),  18  Cal. 
67  at  74;  and  Lyiiam  v.  Vorwerk  (1910),  13  Cal.  App. 
507  at  509.  In  the  first  case  the  Court  in  speaking  of  the 
husband's  ownership  of  the  community  property  after 
his  wife's  death,  says:  'The  husband  holds  really  as  sur- 
vivor of  this  matrimonial  copartnership  .  .  .".  In  the 
other,  the  statement  is:  'The  relation  of  husband  and 
wife  as  to  their  property  is  somewhat  in  the  nature  of  a 
partnership,  where  there  is  usually  partnership  property 
and  the  separate  property  of  the  copartners."  The  Court 
calls  the  community  property  "partnership  property." 

The  ultimate  facts,  therefore,  amply  supported  by  the 
evidence,  upon  which  the  judgment  was  based,  were  that 
at  the  time  of  decedent's  death  she  owned  the  joint  ten- 
ancy business  in  joint  tenancy  with  her  husband,  appellee 
herein,  and  that  the  contributions  to  said  business  origin- 
ally belonged  to  appellee  and  no  part  thereof  was  ever 
acquired  by  decedent  from  appellee  for  an  adequate  con- 
sideration in  money  or  money's  worth.  The  Court  in  its 
minute  order,  as  hereinbefore,  and  on  page  23  of  appel- 
lant's brief  stated,  found  that  the  written  joint  tenancy 
agreement  of  1928  simply  confirmed  the  oral  agreement 
of  1923,  in  other  words,  that  the  joint  tenancy  agreement 


—18— 

in  effect  at  the  date  of  decedent's  death  was  not  first 
created  in  1928  but  was  created  in  1923  and  existed  from 
that  time  until  decedent's  death,  part  of  the  time  under 
the  oral  agreement  and  the  balance  of  the  time  under  the 
written  agreement,  executed  because  [R.  202]  the  taxing 
authorities  would  not  recognize  the  oral  agreement  and 
permit  them  to  split  the  income  tax. 

The  crucial  finding  is  finding  V^I  [R.  60,  61].  The 
finding  is  not  that  the  joint  tenancy  business  in  effect 
at  the  date  of  decedent's  death  was  created  in  1928  but 
that  it  was  "referred  to  in  said  agreement  of  January 
3,  1928."  In  other  words,  they  were  conducting  a  busi- 
ness and  for  the  reasons  hereinbefore  stated  made  a  writ- 
ten statement  in  regard  thereto  on  January  3,  1928.  This 
is  in  accordance  with  the  written  statement  itself.  The 
statement  [R.  44]  is  in  regard  to  "the  business  .  .  . 
heretofore  conducted  by  them,"  and  the  statement  is  that 
it  ''is  now  and  all  increase  or  change  thereof  shall  be, 
their  joint  property  with  right  of  survivorship." 

It  was  not  necessary  for  the  Court  to  find  the  evidentiary 
facts,  including  the  date  of  the  creation  of  the  joint  ten- 
ancy business  existing  at  the  decedent's  death,  or  what 
funds  immediately  created  said  joint  tenancy  business.  It 
is,  as  suggested  in  the  note  on  page  3  of  appellant's  brief, 
for  this  Court  to  decide  whether  ''the  District  Court's 
ultimate  findings  crumble  when  the  evidentiary  facts  are 
considered."  What  does  the  evidence  show?  That  the 
wTitten  agreement  of  January  3,  1928,  reduced  to  writing. 


—19— 

without  changing,  the  oral  agreement  of  April,  1923. 
That  the  funds  going  into  the  joint  tenancy  business 
created  in  1923  and  referred  to  in  the  written  agreement 
of  1928,  were  taken  from  the  joint  account  of  the  spouses, 
made  up  entirely  of  their  earnings  since  marriage,  for 
their  personal  services. 

The  taxing  statute  set  out  on  pages  1  and  2  of  the 
appendix  to  appellant's  brief  clearly  excepts  from  the  tax 
the  part  of  the  joint  tenancy  property  originally  belong- 
ing to  the  survivor.  If  this  means  belonging  to  the  sur- 
vivor immediately  before  being  invested  in  the  joint  ten- 
ancy under  consideration,  then  the  survivor  could  never 
be  taxed  where  the  funds  invested  are  taken  from  a  joint 
bank  account  of  the  joint  tenants  because  the  entire  joint 
bank  account  belongs  to  each  joint  depositor  and  the  sur- 
vivor, regardless  of  who  originally  owned  the  funds  con- 
stituting the  joint  account,  and  remains  the  property  of 
the  survivor,  who  takes  nothing  from  the  deceased  joint 
tenant.  This  has  always  been  the  common  law  and  the 
law  of  California.  Hannon  v.  Southern  Pacific  R.  R.  Co,, 
12  Cal.  App.  350,  355;  Estate  of  Giirnsey,  \77  Cal.  211, 
216;  Siherell  v.  SiberelL  214  Cal.  767,  769.  The  statute 
therefore  does  not  provide  for  a  tax  on  the  part  of  the 
joint  tenancy  property  which  before  going  into  joint  ten- 
ancy was  originally  owned  by  the  survivor.  This  idea  is 
expressed  in  Treasury  Regulations  80,  Art.  23,  set  out 
on  page  3  of  the  appendix  to  appellant's  brief  as  follows: 

"But  it  is  not  the  intent  of  the  statute  that  there 
should  be  so  included  a  greater  part  or  proportion 
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thereof  than  is  represented  by  an  outlay  of  funds, 
which,  in  the  first  instance,  were  decedent's  own 
.     .     .  ''     (ItaHcs  supplied.) 

In  the  argument  so  far  it  is  not  contended  that  the 
spouses  cannot  enter  into  a  valid  agreement  that  the  earn- 
ings of  each  shall  be  his  or  her  separate  property.  Hel- 
vering  v.  Hickman  (C.  C.  A.  9th),  70  R  (2d)  985.  We 
respectfully  submit,  however,  that  the  facts  in  the  instant 
matter  are  more  nearly  akin  to  those  in  Blair  v.  Roth  (C. 
C.  A.  9th),,  22  F.  (2d)  932,  and  Belcher  v.  Lucas  (C.  C. 
A.  9th),  39  F.  (2d)  74,  in  both  of  which  it  was  held  that 
the  earnings  of  both  spouses  ''became  community  prop- 
erty before  the  agreement  became  effective."  In  H elver- 
ing  V.  Hickman,  on  page  988,  both  of  these  cases  are 
distinguished  for  the  reason  that: 

"In  neither  case  was  there  a  clear-cut  agreement  that 
the  wife  should  have  her  own  earnings  as  her  separate 
property ;  in  both  cases  there  was  a  partnership  agree- 
ment by  which  the  earnings  of  both  were  joined  in  one 
fund  to  pay  expenses  of  both  and  remainder  only  was 
to  be  owned  equally." 

In  the  instant  matter  there  is  no  evidence  whatever  that 
there  was  ever  at  any  time  any  agreement  that  the  wife's 
earnings  should  be  her  separate  property.  Their  earnings 
always  went  into  a  joint  tenancy  out  of  which  all  business 
and  living  expenses  were  paid  and  the  balance  owned  as 
joint  tenants. 
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III. 

Decedent  Did  Not  Purchase  Her  Interest  in  the  Kam- 

merdiner  Rotary  Jar  Business. 

Appellant  argues  that  she  did.     He  states  on  page 
31  of  his  brief: 

"But  the  wife  also  paid  consideration  in  money's 
worth  in  the  form  of  services  for  her  interest  in 
the  business." 

The  argument  is  that  they  agreed  in  effect  that  she 
should  acquire  an  interest  in  the  partnership  as  pay- 
ment for  her  agreed  services.  It  is  conceded  that  the 
spouses  could  by  clear  language  agree  that  the  wife 
should  be  paid  for  services  of  the  kind  performed  by 
her.  It  is  also  conceded  that  the  spouses  could  legally 
form  a  business  partnership.  Section  158,  Civil  Code. 
It  is  important  to  bear  in  mind,  however,  that  no  contribu- 
tion or  consideration,  in  money  or  money's  worth  or  ser- 
vices, is  necessary  to  acquire  an  interest  in  such  a  part- 
nership, whether  the  income  is  to  be  divided  or  owned  in 
joint  tenancy.  Thus,  in  Wilson  v.  Commissioner,  11  B. 
T.  A.  963,  involving  income  taxes  of  the  members  of  a 
family  partnership  consisting  of  three  husbands  and  their 
wives,  it  was  held  that  each  one  of  the  six  owned  one-sixth 
of  the  income  and  should  pay  the  tax  thereon.  In  so  hold- 
ing, the  Board  on  page  970  says: 

'The  respondent,  however,  contends  that  since  the 
wives  contributed  neither  money  nor  services,  they 
never  became  members  of  the  partnership." 
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The  answer  by  the  Board  to  this  contention  on  page  971 

was: 

"Inasmuch  as  the  Civil  Code  of  CaHfornia  con- 
tains no  provision  whereby  it  is  essential  to  the  forma- 
tion of  a  valid  partnership  that  the  members  contrib- 
ute any  money  or  services  ...  we  do  not  think 
that  the  respondent's  contention  is  well  taken.'' 

In  a  partnership  between  the  spouses  it  will  not  be  pre- 
sumed that  either  is  to  be  paid  for  his  or  her  services  in 
the  absence  of  a  clear-cut  agreement  to  that  effect  or 
that  the  services  of  either  is  to  constitute  a  considera- 
tion for  an  interest  in  the  partnership  where  no  consider- 
ation is  necessary.  Furthermore,  all  community  expenses 
of  the  family  including  two  daughters  [R.  475]  were  to 
be  paid  out  of  the  partnership  funds,  the  partnership  con- 
sisting of  the  business  as  well  as  the  home.  [R.  238.] 
It  does  not  appear  that  the  wife  rendered  any  more  ser- 
vice than  if  she  had  confined  her  attention  to  her  home. 
They  simply  deemed  it  advisable  for  her  to  perform  a  dif- 
ferent kind  of  service  and  hire  domestic  help  [R.  474], 
one  servant  all  the  time  and  extra  help,  laundress,  woman 
that  came  in  to  do  cleaning,  etc.  One  servant  was  paid 
$80.00  per  month  and  the  others  were  paid  by  the  hour, 
totaling  well  over  one  hundred  dollars  ($100.00)  per 
month.  What  woman  would  not  prefer  to  perform  the 
services  performed  for  the  partnership  by  the  wife  rather 
than  to  do  all  the  ordinary  housework,  cleaning  and 
laundry  ? 

Furthermore,  it  does  not  appear  that  the  services  of  a 
woman  capable  of  performing  the  services  performed  by 
decedent  for  the  business  could  not  have  been  secured  for 
less  than  the  amounts  paid  to  the  said  servant,  cleaning 
woman  and  laundress. 
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That  the  parties  did  not  understand  that  the  wife's  inter- 
est in  the  business  was  in  return  for  her  services  is  shown 
by  appellee's  testimony.  [R.  253.]  In  answer  to  a  direct 
question  he  replied:  ''Well,  that  sounds  kind  of  odd  to 
me  because  I  don't  know  why  either  her  or  I  would  put 
that  out."  And  when  asked  the  further  question:  ''You 
question  that  now?",  he  replied:     ''1  would." 

IV. 

There  Is  No  Inconsistency  in  the  Evidence  Offered  and 
the  Decision  Rendered  in  the  Income  Tax  Mat- 
ters, Kammerdiner  v.  Commissioner,  25  B.  T.  A. 
495,  and  the  Evidence  Offered  and  Decision  Ren- 
dered in  the  Instant  Matter. 

Appellant's  contention  on  this  point  is  contained  in  the 
second  paragraph  on  page  17  of  his  brief  and  reads  as 
follows : 

''The  conclusion  of  the  District  Court  that  the 
rotary  jar  business  was  old-type  community  property 
prior  to  January  3,  1928,  cannot  stand,  because  the 
Board  of  Tax  Appeals  in  a  prior  decision  which  was 
7'es  judicata  had  decided  that  the  business  was  not 
community  property  during  1925,  1926  and  1927, 
by  virtue  of  an  oral  agreement  in  1923  creating  a 
partnership." 

As  hereinbefore  stated,  the  District  Court  reached  no 
such  conclusion.  The  conclusion  of  the  Court  is  expressed 
in  its  minute  order  [R.  54]  to  the  effect  that  the  joint 
tenancy  created  in  1928  confirmed  "the  oral  agreement 
of  1923."  (Italics  suppHed.)  In  other  words,  the  writ- 
fen  agreement  of  1928  continued  the  oral  agreement  of 
1923.  The  pertinent  finding  expresses  the  conclusion  even 
more  clearly.     It  is  finding  VI.     [R.  60.]     The  finding  is 
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not  that  the  business  in  which  decedent  owned  an  interest 
as  joint  tenant  at  the  time  of  her  death  was  created  in 
1928.  The  finding  is  that  it  was  "referred  to  in  said 
agreement  of  January  3,  1928."  This  very  clearly  indi- 
cates a  business  in  existence  prior  to  the  1928  agreement 
which  refers  to  it.  In  this  connection  it  will  be  noted 
that  the  written  agreement  or  statement  [R.  44]  is  in 
regard  to  the  ownership  of  the  spouses  in  the  business 
''heretofore  conducted  by  them." 

It  will  tend  to  clarify  the  situation  with  reference  to 
both  suits  to  first  consider  the  income  tax  returns  for 
1928.  Each  spouse  returned  one-half  of  the  income  as 
a  member  of  a  partnership.  [R.  417.]  In  a  letter  of 
May  15,  1930  [R.  269]  the  Internal  Revenue  Agent  in 
charge  of  the  Los  Angeles  office  of  the  Treasury  Depart- 
ment proposed  adjustments  based  on  the  report  of  an 
examining  agent  [R.  27]  that  the  written  agreement  of 
January  3,  1928,  was  not  a  partnership  agreement  but  ''in 
fact  is  a  joint  tenancy  agreement."  The  taxpayer  in  his 
protest  stated  [R.  281]  that  the  agent  was  "perfectly 
correct  in  denominating  it  a  joint  tenancy  agreement." 
He  contended,  however,  that  as  joint  tenants  the  spouses 
had  a  right  to  each  return  one-half  of  the  income.  This 
contention  was  conceded  to  be  correct  in  the  letter  of  the 
Internal  Revenue  Agent  in  charge  bearing  date  of  April 
22,  1931.  [R.  285,  286.]  It  will  be  noted  that  this  ruling 
by  the  taxing  authorities  was  based  squarely  on  the  writ- 
ten agreement  of  January  3,  1928,  a  copy  of  which  was 
in  the  hands  of  the  Government,  and  that  the  final  deter- 
mination in  said  matter  was  made  prior  to  the  trial  in  the 
Board  of  Tax  Appeals  involving  the  income  taxes  for  the 
years  1925,  1926  and  1927,  the  returns  for  which  were 
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prepared  as  partnership  returns  by  a  person  not  an  attor- 
ney. [R.  294,  452.]  The  fact  that  the  return  was  pre- 
pared by  a  person  other  than  an  attorney  will  be  given 
consideration  by  the  Court.  Dollar  v.  Commissioner,  41 
B.  T.  A.  869,  875. 

The  trial  before  the  Board  began  on  June  10,  1931. 
The  testimony  [R.  453,  454,  455,  456]  was  to  the  effect 
that  the  taxing  authorities  would  not  recognize  the  oral 
partnership  agreement  of  April,  1923,  unless  and  until  it 
was  reduced  to  writing;  that  it  was  reduced  to  writing  on 
January  3,  1928,  and  under  it  the  spouses  were  permitted 
to  divide  the  income  in  their  returns  for  the  year  1928; 
that  the  written  agreement  did  not  change  the  agreement 
of  April,  1923.  As  hereinbefore  stated,  a  copy  of  the  writ- 
ten agreement  was  then  in  the  possession  of  the  Govern- 
ment. Neither  side  offered  said  written  agreement  in  evi- 
dence. 

The  opinion,  25  B.  T.  A.  495,  states:  'The  only  issue 
is  whether  the  petitioner  and  his  wife  were  equal  part- 
ners in  a  certain  business  throughout  the  taxable  years." 
Held  that  they  were ;  that  the  capital  required  for  the  busi- 
ness was  drawn  from  their  joint  bank  account  in  which 
had  been  deposited  the  savings  from  the  husband's  salary 
over  the  years  since  marriage  and  from  the  boarding 
house;  and  that  the  receipts  of  the  business  were  deposited 
in  this  account.  That  the  partners  were  "to  share  equally 
in  the  profits  or  losses  therefrom.''  The  Board  on  page 
497  says : 

'Tn  this  proceeding  it  is  perfectly  clear  that  the 
petitioner  and  his  wife  joined  together  in  April  of 
1923  to  carry  on  a  business  enterprise  for  their  mu- 
tual benefit.  This  is  sufficient  to  establish  a  partner- 
ship." 
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There  is  no  specific  finding  as  to  how  the  partners  were 
''to  share  equally  in  the  profits  or  losses."  That  is, 
whether  the  profits  were  to  be  divided  each  one  taking  a 
share  and  paying  out  of  said  share  one-half  of  the  losses, 
or  whether  they  were  to  ''share  equally  in  the  profits" 
in  excess  of  the  losses  by  taking  and  keeping  them  in  joint 
tenancy.  However,  if  all  bills  were  payable  out  of  the 
joint  account  and  the  receipts  of  the  business  to  be  de- 
posited therein,  they  necessarily  owned  them  as  joint 
tenants.  It  was  not  necessary  in  said  matter  to  find 
whether  the  income  was  to  be  divided  or  to  go  into  the 
joint  bank  account  which  would  be  owned  by  them  equally 
as  joint  tenants.  In  either  case  the  income  would  be 
divided  for  income  tax  purposes.  There  is  clearly  no  find- 
ing of  a  partnership,  joint  tenancy  or  otherwise  or  of 
separate  property  prior  to  the  rotary  jar  business.  The 
finding  is: 

''After  the  usefulness  of  such  device  had  been 
proved  by  successful  tests  he  formed  a  partnership 
with  his  wife."     (Italics  supplied.) 

In  the  instant  matter,  however,  the  Court  having  found 
^/fhe  existence  of  the  joint  tenancy  at  the  date  of  death,  it 
was  necessary  for  estate  tax  purposes  to  find  as  to  the 
original  ownership  of  the  funds  belonging  to  the  joint 
tenants;  that  is,  who  owned  them  before  they  were  de- 
posited in  the  joint  bank  account  out  of  which  the  joint 
tenancy  i)artnership  business  was  financed.  The  taxpay- 
er relied  on  ])recisely  the  same  written  and  oral  agreement 
in  each  case  and  the  decisions  in  the  two  cases  are  not 
at  all  inconsistent. 
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V. 

Taxpayer  Will  Not  Be  Penalized  Because  He  Errone- 
ously Returned  and  Paid  a  Tax. 

On  page  24  of  his  brief  appellant  points  out  that  if 
appellee's  contention  is  correct  no  estate  tax  should  have 
been  paid  in  this  matter  as  the  joint  tenancy  properties 
returned,  one-half  of  which  were  included  in  the  gross 
estate  on  which  the  tax  was  computed  were  either  held  in 
joint  tenancy  prior  to  the  1923  agreement  or  were  pur- 
chased with  the  profits  of  said  business.  This  is  conceded. 
Why  they  were  thus  returned  we  can  only  surmise,  as 
taxpayer  was  then  represented  by  other  counsel.  It  seems 
probable  that  they  were  included  on  the  supposition  that 
one-half  of  joint  tenancy  property  was  taxable  regardless 
of  its  ownership  before  going  into  joint  tenancy,  over- 
looking the  statute  making  its  inclusion  dependent  on  its 
source.  The  joint  tenancy  assets  of  the  business  are  men- 
tioned but  valued  at  nil,  on  the  theory  that  the  patents 
were  not  assets  of  the  business  but  were  the  property  of 
appellee.  The  tax  erroneously  returned  and  paid  was  $4,- 
332.27  [R.  21],  while  the  deficiency  finally  determined 
fR.  46]  was  $22,090,65.  Is  it  astonishing  that  with  the 
employment  of  different  counsel  in  relation  to  the  de- 
ficiency and  the  contest  over  $22,090.65,  the  erroneous 
payment  of  $4,332.27,   was   not   earlier  discovered? 

The  fact  that  it  was  erroneously  returned  and  the  tax 
paid  cannot  be  taken  as  an  admission  that  it  was  not 
originally  community  property.  Dollar  v.  Commissioner, 
41  B.  T.  A.  869,  875. 

Furthermore,  as  hereinbefore  shown,  it  was  the  basic 
patent,  shutting  off  competition,  that  enabled  the  business 
to  earn  the  enormous  profits  represented  by  the  joint  ten- 
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ancy  properties  returned  in  Form  706.  Therefore,  if  by 
any  chance  it  should  be  held  that  the  patents  were  part 
of  the  assets  of  the  business  and  that  the  value  of  dece- 
dent's services  over  and  above  the  amount  paid  by  the 
business  for  home  servants,  cleaners  and  laundresses,  was 
to  that  extent  a  consideration  for  her  interest  in  the  y 
business,  the  proportionate  part  of  the  value  of  the  busi- 
ness and  its  profits  allocable  to  such  excess  services,  if 
any,  would  be  so  slig-ht  that  the  estate  tax  was  never- 
theless far  overpaid  by  the  payment  of  said  $4,332.27  so 
that  there  would  be  no  deficiency.  This  is  true  regardless 
of  whether  the  patents  were  separate  or  community  prop- 
erty, for  if  it  should  be  determined  that  all  of  the  patents 
were  originally  community  property,  the  only  thing  of 
value  protected  by  them  was  the  exclusive  use  of  the 
rotary  jar,  a  product  of  appellee's  brain,  invented  prior 
to  1923,  and  therefore  community  property  acquired  prior 
to  July  29,  1927,  and,  as  stated  on  page  19  of  appellant's 
brief,  owned  entirely  by  the  husband  [appellee],  in  which 
decedent  had  a  mere  expectancy  contingent  on  her  surviv- 
ing him. 

Conclusion. 

The  judgment  is  supported  by  the  ultimate  facts  found 
which  in  turn  are  supported  by  ample  evidence.  The 
judgment  should  therefore  be  affirmed. 

Respectfully  submitted, 

Claude  I.  Parker,  and 
Ralph  W.  Smith, 

By  Ralph  W.  Smith, 
Attorneys  for  Appellee. 
W.  H.  H.  Gentry, 
Of  Counsel, 
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2  Flotations  Systems,  Inc.,  vs. 

District  Court  of  the  United  States  for  the  Northern 
District  of  California,  Southern  Division 

Civil  Action  File  No.  21905W 

UNITED  STATES  for  use  of  ANDREW  POL- 
LIA,  Plaintiff, 

vs. 

FLOTATION  SYSTEMS,  INC.,  a  corporation, 
UNITED  STATES  FIDELITY  AND  GUAR- 
ANTY COMPANY,  a  corporation,  FIRST 
DOE  COMPANY,  a  corporation,  SECOND 
DOE,  THIRD  DOE,  FOURTH  DOE, 

Defendants. 

COMPLAINT— BREACH    OF    CONTRACT 

Plaintiff  complains  of  defendants  and  for  cause 
of  action  alleges: 

I 

That  defendant  Flotation  Systems,  Inc.,  a  cor- 
poration, is  a  corporation  duly  and  regularly  li- 
censed to  transact  business  in  the  State  of  Califor- 
nia. 

II 

That  defendant  United  States  Fidelity  and  Guar- 
anty Company,  a  corporation,  is  a  corporation  or- 
ganized and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Maryland,  and  duly  and  regu- 
larly licensed  to  transact  business  in  the  State  of 
California.  [1*] 


♦Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 
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III 

That  on  or  about  the  22nd  day  of  January,  1940, 
the  defendant  Flotation  Systems,  Inc.,  a  corpora- 
tion, was  awarded  a  contract  by  the  United  States 
of  America,  more  particularly  identified  and  known 
as  NYO  #3850,  Navy  Department  of  the  United 
States  of  America,  for  the  installation  of  the  gaso- 
line storage  and  distribution  system  at  the  Naval 
Air  Station,  located  in  the  City  of  Alameda,  County 
of  Alameda,  State  of  California. 

IV 

That  on  or  about  the  22nd  day  of  January,  1940, 
the  defendant  Flotation  Systems,  Inc.,  a  corpora- 
tion, as  principal,  and  the  defendant  United  States 
Fidelity  and  Guaranty  Company,  a  corporation,  as 
surety,  pursuant  to  its  corporate  powers  and  license, 
executed  and  delivered  to  the  Navy  Department  of 
the  United  States  of  America,  a  certain  Security 
Bond,  in  the  penal  sum  of  One  Hundred  Seventy- 
five  Thousand  Dollars  ($175,000.00),  guaranteeing 
the  faithful  performance  by  the  defendant  Flotation 
Systems,  Inc.,  a  corporation,  of  said  contract,  in  the 
payment  of  all  claims  of  laborers  and  material  men 
and  sub-contractors,  engaged  by  the  defendant  Flo- 
tation Systems,  Inc.,  a  corporation,  in  the  per- 
formance of  said  contract. 

V 

That  on  or  about  the  28th  day  of  May,  1940,  the 
defendant  Flotation  Systems,  Inc.,  a  corporation  en- 
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tered  into  a  certain  sub-contract  with  Andrew  Pol- 
lia,  whereby  and  wherein  it  was  agreed  that  the  said 
Andrew  PoUia  was  to  install  the  gasoline  and  water 
storage  and  distribution  systems  in  said  Naval  Air 
Station,  all  of  which  work  was  a  part  of  the  work 
described  in  the  contract  between  said  defendant 
Flotation  Systems,  Inc.,  a  corporation,  and  the 
United  States  of  America,  as  hereinabove  alleged; 
that  subsequent  to  said  28th  day  of  May,  1940,  and 
in  addition  to  the  services  and  work  covered  by  said 
sub-contract  and  upon  the  [2]  express  request  of 
defendant  Flotation  Systems,  Inc.,  a  corporation, 
and  in  accordance  with  extra  work  orders  issued  by 
said  defendant  Flotation  Systems,  Inc.,  a  corpora- 
tion, Andrew  Pollia  performed  extra  services  and 
work  and  delivered  material  in  regard  thereto,  and 
in  the  installation  of  fittings  inside  of  gasoline  pits, 
patching  and  wrapping  pipe  lines  and  installations 
in  the  water  control  pits;  that  the  reasonable  value 
of  the  materials  supplied  by  and  services  performed 
by  said  Andrew  Pollia  was  and  is  in  the  total  sum 
of  Twenty-six  Thousand,  Nine  Hundred  Eight  and 
70/100  Dollars   ($26,908.70). 

VI 

That  all  of  said  services  and  work  done  by  the 
said  Andrew  Pollia  has  been  completed  according 
to  plans  and  specifications  and  in  good  workman 
like  order;  that  defendant  Flotation  Systems,  Inc., 
a  corporation,  has  paid  Andrew  Pollia  on  account 
of  said  services  and  work,  the  amount  of  Seventeen 
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Thousand,  One  Hundred  Ninety-one  and  49/100 
Dollars  ($17,191.49)  ;  that  Andrew  Pollia  has  not 
been  paid  in  full  therefore;  that  more  than  Ninet}^ 
(90)  days  has  elapsed  after  the  day  on  which  the 
last  of  the  labor  was  done  or  performed  or  mate- 
rial furnished  or  supplied ;  that  the  balance  thereof, 
unpaid  at  the  institution  of  this  suit,  is  the  sum  of 
Nine  Thousand  Seven  Hundred  Seventeen  and 
21/100  Dollars  ($9,717.21). 

VII 

That  the  true  names  of  defendants  sued  herein 
as  First  Doe  Company,  a  corporation.  Second  Doe, 
Third  Doe,  Fourth  Doe,  are  not  known  to  plaintiff 
at  this  time  and  plaintiff  prays  that  when  their 
true  names  are  ascertained  the  same  may  be  inserted 
herein  in  lieu  of  said  fictitious  names. 

Wherefore,  plaintiff  prays  for  judgment  against 
defendants  and  each  of  them,  in  the  sum  of  Nine 
Thousand  Seven  Hundred  Seventeen  and  21/100 
Dollars  ($9,717.21),  for  costs  of  suit,  [3]  and  for 
such  other  and  further  relief  as  may  seem  just  in 
the  premises. 

J.  J.  DOYLE, 

Attorney  for  Plaintiff. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Andrew  Pollia,  being  first  duly  sworn,  deposes 
and  says: 

That   he   is  the   plaintiff   in   the   above   entitled 
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action;  that  he  has  read  the  foregoing  Complaint 
and  knows  the  contents  thereof;  that  the  same  is 
true  of  his  own  knowledge  except  as  to  the  matters 
therein  stated  upon  information  or  belief  and  as  to 
those  matters  that  he  believes  it  to  be  true. 
ANDREW  POLLIA. 

Subscribed  and  sworn  to  before  me  this  21st  day 
of  June,  1941. 

[Seal]  EMMA  L.  MacHUGH, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  Commission  Expires  January  15,  1944. 

[Endorsed] :  Filed  June  21,  1941.  [4] 
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BILL  OF  PARTICULARS 

Re:  Gasoline  Storage  and  Distribution  System,  Na- 
val Air  Station,  Alameda,  California.  Spec. 
#9505. 

Contract  Price  $16,040.00 

Extra — Wrapping  joints  &  fittings  as  per 

agreement  ^    663.60 

Welding  joints 195.90 

Rental  of  crane  $8.00  per  hr 164.00 

Rental  of  crane  $8.00  per  hr 404.00 

Patch     pipe     wrapping — JtiIv     & 

Aug 1,760.00 

Patch    pipe    wrapping — Sept 385.00 

Wrapping  pipe 36.00 


U.  S.  for  Use  of  Andrew  Pollia 
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Distributing    Gasoline    &    Water 

Piping 375.00 

"         Installing   temporary   water    line 

for  testing  275.00 

"         Making  test  caps — .  48.00 

Cutting  and  fitting  water  pipe 250.00 

Use  of  Civil  Engineer  25.00 

Order  #1215 241.00 

Order  #273  770.00 

Order  #280 165.00 

Order  #1207  208.00 

Letter  dated  Aug.  23,  1940 4,903.20 


$26,908.70 
[5] 


Credits 

Payment  #1  $  7,600.00 

#2 -„.  4,737.49 

Payroll  advanced  .— 1,544.00 

On  account   of  payment   due 

9-10-40    .__. 1,000.00 

Omissions  for  tile  drain 2,300.00 


$17,191.49     $17,191.49 


Balance  due 9,717.21 

Dated:  July  31,  1941. 

J.  J.  DOYLE, 

Attorney  for  Plaintiff. 
(Receipt  of  Service.) 

[Endorsed] :  Filed  Aug.  1,  1941.  [6] 
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[Title  of  District  Court  and  Cause.] 

ANSWER  OF  FLOTATION  SYSTEMS,  INC., 
AND  UNITED  STATES  FIDELITY  AND 
GUARANTY  CO. 

Now  come  the  defendants,  Flotation  Systems, 
Inc.,  and  United  States  Fidelity  and  Guaranty  Co., 
and  for  answer  to  the  complaint  of  plaintiff  on 
file  herein,  admit,  deny  and  allege  as  follows : 

I 

Admit  all  the  allegations  contained  in  Paragraph 
I,  II,  III,  and  IV  of  Plaintiff's  complaint. 

II 

Admit  that  on  the  28th  day  of  May,  1940,  plain- 
tiff and  defendant  Flotation  Systems,  Inc.,  entered 
into  a  sub-contract,  and  in  this  connection  said  de- 
fendant alleges  that  a  copy  of  said  contract  is  hereto 
attached,  marked  Exhibit  ^^A",  and  by  this  refer- 
ence made  a  part  hereof  for  all  purposes. 

Ill 

Answering  that  part  of  Paragraph  V,  wherein  it 
is  alleged  [7]  that  plaintiff  performed  certain  extra 
W(U'k  and  services  and  delivered  materials  in  re- 
gard to  work  to  be  done  in  the  installation  of 
fittings  inside  of  gasoline  pits,  said  defendant  de- 
nies that  the  work  of  installation  of  fitting  inside 
of  the  gasoline  pits,  wrapping  and  patching  pipe 
lines  and  installations  in  the  water  control  pits 
is  or  ever  was  extra  work.    In  this  connection,  de- 
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fendant  alleges  that  said  work  was  specified  m 
the  plans  and  specifications  and  in  the  contract  en- 
tered into  by  defendant  and  plaintiff;  and  defen- 
dant further  alleges  that  no  order  of  any  kind  or 
character  for  the  doing  of  this  work  was  ever  by 
the  defendant  Flotation  Systems,  Inc.,  given  to 
plaintiff,  but  that  plaintiff  performed  said  work  by 
reason  of  the  fact  that  it  was  contained  in  his  sub- 
contract and  in  the  plans  and  specifications. 

Denies  that  the  reasonable  value  of  the  materials 
supplied  and  work  performed  by  plaintiff  was  and 
is  the  sum  of  Twenty-six  Thousand  Nine  Hundred 
Eight  and  68/100  ($26,908.68),  or  any  other  sum 
in  excess  of  the  sum  of  Eighteen  Thousand  Seven 
Hundred  Thirty-nine  and  68/100  ($18,739.68)  ;  and 
in  this  connection  said  defendant  alleges  that  the  sum 
of  Eighteen  Thousand  Seven  Hundred  Thirty-nine 
and  68/100  ($18,739.68)  was  the  agreed  price  by  and 
between  plaintiff  and  this  defendant  for  the  doing 
of  said  work  and  the  furnishing  of  said  materials 
under  and  pursuant  to  the  terms  of  the  contract, 
and  the  extra  work  and  materials  agreed  upon  and 
authorized  by  order  therefore. 

IV 

Answering  Paragraph  VI,  denies  that  plaintiff 
completed  all  of  the  work  according  to  the  plans 
and  specifications,  and  in  this  connection  said  de- 
fendant alleges  that  there  was  an  omission  from 
the  plans  and  specifications  and  in  the  contract 
of  the  installation  of  the  tile  drain  in  the  amount 
of  Twenty-three  Hundred  Dollars  ($2,300.00) ;  that 
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in  addition  thereto  plaintiff  failed  to  do  certain 
work  and  to  purchase  certain  materials,  and  defen- 
dant Flotation  Systems,  Inc.,  was  compelled  to  and 
did  purchase  said  materials,  and  was  compelled  to 
and  did  complete  said  work;  that  [8]  the  amount 
thereof  is  the  sum  of  Seven  Hundred  Five  and 
72/100  Dollars  ($705.72);  that  a  list  thereof  is 
hereto  attached;  marked  Exhibit  ''B",  and  by  this 
reference  made  a  part  hereof  for  all  purposes. 

V 

Denies  that  plaintiff  has  not  been  paid  any 
moneys  in  excess  of  Seventeen  Thousand  One  Hun- 
dred Ninety-one  and  49/100  Dollars  ($17,191.49); 
and  in  this  connection  said  defendant  alleges  that 
plaintiff  has  been  paid  the  sum  of  Seventeen  Thou- 
sand Two  Hundred  Seventy-two  and  04/100  Dol- 
lars ($17,272.04). 

VI 

Denies  that  there  is  now  due,  owing  and  unpaid 
to  plaintiff  the  sum  of  Nine  Thousand  Seven  Hun- 
dred Seventeen  and  21/100  Dollars  ($9,717.21)  or 
any  other  sum,  or  at  all;  and  in  this  connection 
said  defendant  alleges  that  plaintiff  contracted  cer- 
tain labor  and  materials  bills  in  the  doing  of  the 
work  under  and  pursuant  to  said  contract,  and 
that  said  labor  and  materials  bills  have  not  been 
paid  by  plaintiff'  to  the  parties  entitled  thereto, 
and  that  said  parties  have  served  notice  upon  de- 
fendant of  tlu^  nonpayment  of  said  bills  and  de- 
manded thnt  the  amount  thereof  be  withheld  by 
defendant    and    paid    to    the    ])rospective    parties; 
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that  said  bills  amount  to  the  sum  of  One  Thousand 
Seven  Hundred  Ninety-one  and  20/100  Dollars  ($1,- 
791.20)  ;  that  a  list  thereof  is  hereto  attached, 
marked  Exhibit  ''C"  and  by  this  reference  made 
a  part  hereof  for  all  purposes. 

Wherefore  defendant  prays  that  plaintiff  take 
nothing  by  his  actions,  but  that  it  be  hence  dismissed 
with  its  costs. 

JOHN  D.  HARLOE, 

Attorney  for  Defendant.  [9] 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

John  D.  Harloe,  being  first  duly  sworn,  deposes 
and  says: 

I  am  the  Attorney  for  Flotation  Systems,  Inc., 
and  he  makes  this  verification  for  and  on  behalf 
of  said  Flotation  Systems,  Inc.,  by  reason  of  the 
fact  that  said  defendant  is  absent  from  the  City 
and  County  of  San  Francisco,  the  County  wherein 
your  affiant  has  his  office,  and  that  he  has  read 
the  foregoing  answer  and  knows  the  contents 
thereof ;  that  the  same  is  true  of  his  own  knowledge, 
except  as  to  matters  therein  stated  on  information 
or  belief,  and  as  to  such  matters  that  he  believes 
it  to  be  true. 

JOHN  D.  HARLOE. 

Subscribed  and  sworn  to  before  me  this  8th  day 
of  August,  1941. 

(Seal)  MARK  E.  LEVY, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California.  [10] 
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EXHIBIT  ^^A" 

May  28,  1940. 

Re:  Gasoline  Storage  and  Distribution  and  Distri- 
bution System  Naval  Air  Station,  Alameda, 
Calif.   Specification  No.  9505. 

Flotation  Systems,  Inc., 
4031  Goodwin  Avenue 
Los  Angeles,  California 

Gentlemen : 

For  the  sum  of  Sixteen  Thousand  and  Forty 
Dollars  ($16,040.00),  I  propose  to  furnish  the  fol- 
lowing labor  and  material,  all  in  strict  accordance 
with  the  Bureau  of  Yards  and  Docks  Specifica- 
tion 9505. 

Item  1:  Complete  installation  of  all  gasoline 
pipe  line  as  covered  by  plans  accompanying  Spec. 
9505,  including  necessary  excavation,  backfill,  re- 
placement of  red  rock,  surfacing,  repairs  to  any 
existing  roads,  welding,  and  testing  all  joints,  and 
all  connections  to  Pit  Boxes  A  (1),  B  (1),  C-2  (2), 
D,  (8),  and  E  (16).  It  is  understood  that  Flota- 
tion Systems,  Inc.  will  furnish  all  necessary  pipe 
and  fittings,  and  I  will  furnish  all  welding  mate- 
rials and  equipment. 

Item  2:  Complete  installation  of  all  Cast  Iron 
IT.  S.  Joint  Water  lines  as  covered  by  plans  ac- 
companying Spec.  9505,  including  necessary  ex- 
cavation, backfill,  replacement  of  red  rock  surfac- 
ing, repairs  to  any  existing  roads,  connection  and 
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testing  of  all  joints,  and  all  connections  to  Pit 
Boxes  A  (1),  B  (1),  C-2  (2),  D  (8),  and  E  (16). 
It  is  understood  that  Flotation  Systems,  Inc.,  will 
furnish  all  pipe,  fittings,  follower  rings,  and  gas- 
kets, and  that  I  will  furnish  the  10''  rock  base  under 
the  pipe  lines  in  the  trench. 

Item  3:  Complete  Installation  of  a  12''  terra- 
cotta drain  pipe,  to  be  installed  in  lieu  of  the  8" 
drain  line  as  covered  by  the  plans  accompanying 
Spec.  9505,  and  including  necessary  excavation, 
backfill,  replacement  of  red  rock,  surfacing,  repairs 
to  any  existing  roads,  connection  of  joints,  and  all 
connections  to  Pit  Boxes  C-2  (2)  and  D  (8).  It 
is  understood  that  I  will  furnish  the  12"  terra-cotta 
pipe,  all  fittings  required,  and  the  10"  rock  fill 
under  pipe  in  trenches.  It  is  further  understood 
that  in  the  event  any  excavating  below  a  depth  of 
six  feet  is  required  on  this  line,  I  will  receive  $1.60 
per  cubic  yard  of  excavation  done  below  this  depth, 
in  addition  to  the  amount  stipulated  above. 

Item  4:  Painting  of  all  piping  installed  by  us 
inside  of  pit  boxes  A,  B,  C,  D,  and  E. 

I  agree  to  wrap  all  joints  and  fittings  installed 
under  Item  1  above,  for  the  following  prices,  to  be 
paid  in  addition  to  the  amount  stipulated  above : 

6"  joints  and  fittings  ® $2.10  each 

5"  joints  and  fittings  ® 1.70  each 

4"  joints  and  fittings  ^ 1.40  each 

3"  joints  and  fittings  ^ 1.10  each 

[11] 

I  agree  to  begin  work  within  three  days   (holi- 
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days  excluded)  after  acceptance  of  this  agreement, 
and  to  complete  all  work  after  acceptance  of  this 
agreement  and  to  complete  all  work  covered  by  this 
agreement,  within  forty-five  (45)  days  after  accept- 
tance  of  this  agreement ;  and  that  in  the  event  of  my 
failure  to  do  so,  Flotation  Systems,  Inc.,  will  have 
the  right  to  proceed  with  the  work  and  charge  the 
cost  of  completing  same  against  the  amount  stipu- 
lated in  this  agreement. 

Terms  are  to  be  payments  monthly  on  the  basis  of 
90%  of  the  work  completed,  and  the  balance  of  10% 
to  be  paid  upon  completion  of  work. 
Respectfully  yours, 

ANDREW  A.  POLLIA. 

Accepted  by 

EUGENE  CERIAT. 

Date  5-28-40.  [12] 


EXHIBIT  ^^B 


u 


20  Hose  Reels,  cost  of  installation $    150.00 

50#  lead  purchased  June  29,  1940  @  0.04/lb 2.00 

Moving  rock  at  Boat  House  with  Bigge  Crane, 
July  10: 

Crane,  2  hours,  at  6.00 12.00 

Crane  oper.  2  hours,  at  1.67 3.33 

Crane  oiler  2  hours,  at  1.17 2.33 

Total 17.66 

Moving  rock  at  Boat  House  with  Western  Crane, 
Aug.  19 : 

Crane,  2  hours,  at  6.00 12.00 

Crane  Oper.  2  hours,  at  1.67 3.33 

Crane  oiler,  2  hours,  at  1.16 2.33 

Total 17.66 
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Lumber  purchased  July  11,  E.  E.  Wood  Lbr.  Co. 

and  charged  to  Flotation  Systems 4.26 

Ditto,  purchased  July  1 62.29 

Ditto,  purchased  June  26 39.35 

Telephone  Call,  Alameda  to  L.  A.  August  10 2.25 

Telephone  Call,  L.  A.  to  Alameda,  Sept.  4 2.45 

Ditto  on  Sept.  10,  1940 2.25 

Ditto  on  Sept.  13,  1940 2.25 

Load  of  Red  Rock,  Sept.  3,  7  yeard  at  1.00 7.21 

Cost  of  completing  and  testing  work  for  which 
we   were   billed    (above)    including  labor  and 

equipment  rental  (see  itemization) 445.89 

Estimated  cost  of  replacing  and  repairing  tools 
and  equipment  borrowed  and  lost  or  damaged 

by  employees  of  Pollia 100.00 

Total 705.72 

[13] 


EXHIBIT  ^^C" 

A.  R.  Reed  Co $  487.52 

Western    Crane    Co 44.15 

Thomas  Welding  Co 182.50 

E.  K.  Wood  Lumber  Co 4.82 

J.  Catucci  746.59 

Total $1,365.58 

(Receipt  of  Service.) 

[Endorsed] :  Filed  Aug.  8,  1941.  [14] 
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[Title  of  Court  and  Cause.] 

ORDER  GRANTING  MOTION   TO 
INTERVENE 

The  motion  of  T.  G.  Shannon  and  B.  W.  Mackie, 
copartners,  doing  business  under  the  fictitious  name 
and  style  of  Shanmac  Co.,  to  intervene  in  the  above 
entitled  action  under  Title  40  U.  S.  C.  A.  Sec. 
24a. c.  Federal  Rules  of  Civil  Procedure,  and  notice 
having  come  on  regularly  for  hearing  this  day,  and 
it  being  represented  by  counsel  for  said  plaintiffs 
in  intervention  that  the  defendants  in  intervention 
above  named  consent  to  the  making  of  an  order 
granting  leave  to  intervene  as  prayed  in  said  mo- 
tion; 

Now  Therefore,  it  is  ordered  that  the  motion 
of  said  plaintiffs  in  intervention  to  intervene  herein 
be  and  it  hereby  is  granted  and  plaintiffs  in  inter- 
vention be  and  they  hereby  are  granted  leave  to 
file  their  complaint  in  intervention  and  thereafter 
appear  in  said  action  as  plaintiffs  in  intervention 
in  such  manner  as  they  may  be  advised. 

Dated  September  29th,  1941. 

MARTIN  I.  WELSH, 

United  States  District  Judge. 

[Endorsed]:  Filed  Sep.  29,  1941.  [15] 
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In  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California. 

Civil  Action  File  Number  21905W 

UNITED  STATES  for  use  of  ANDREW  POL- 
LIA, Plaintiff, 

vs. 

FLOTATION  SYSTEMS,  INC.,  a  corporation, 
UNITED  STATES  FIDELITY  AND  GUAR- 
ANTY COMPANY,  a  corporation,  FIRST 
DOE  COMPANY,  a  corporation,  SECOND 
DOE,  THIRD  DOE  and  FOURTH  DOE, 

Defendants. 

T.  G.  SHANNON  and  B.  W.  MACKIE,  copartners 
doing  business  under  the  fictitious  name  and 
style  of  SHANMAC  CO., 

Plaintiffs  in  Intervention, 


vs. 


ANDREW  POLLIA,  FLOTATION  SYSTEMS, 
INC.,  a  corporation,  UNITED  STATES  FI- 
DELITY AND  GUARANTY  COMPANY,  a 
corporation,  FIRST  DOE  COMPANY,  a  cor- 
poration, SECOND  DOE,  THIRD  DOE  and 
FOURTH  DOE, 

Defendants  in  Intervention. 
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COMPLAINT  IN  INTERVENTION  UNDER 
TITLE  40  U.S.C.A.,  SEC.  24a.c.  FEDERAL 
RULES  OF  CIVIL  PROCEDURE. 

[16] 

Now  come  plaintiffs  in  intervention  above  named 
and  after  leave  of  court  first  had  and  obtained, 
file  this,  their  Complaint  in  Intervention  and  for 
cause  of  action  against  defendants  in  intervention, 
allege  as  follows,  to  wit: 

I. 

That  defendant  in  intervention  Flotation  Sys- 
tems, Inc.,  a  corporation,  is  a  corporation  duly 
and  regularly  licensed  to  transact  business  in  the 
State  of  California. 

II. 

That  defendant  in  intervention  United  States 
Fidelity  and  Guaranty  Company,  a  corporation,  is 
a  corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  Maryland  and  is 
duly  and  regularly  licensed  to  transact  business  in 
the  state  of  California. 

III. 

That  on  or  about  the  22nd  day  of  January,  1940, 
the  defendant  in  intervention,  Flotation  Systems, 
Inc.,  a  corporation,  was  awarded  a  contract  by  the 
United  States  of  America,  more  particularly  iden- 
tified and  known  as  NYO  #3850,  Navy  Depart- 
ment of  the  United  States  of  America,  for  the  in- 
stallation of  a  gasoline  storage  and  distribution 
system  at  the  naval  Air  Station  located  in  the  city 
of  Alameda,  county  of  Alameda,  state  of  California. 
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IV. 

That  on  or  about  the  22n(i  day  of  January,  1940, 
the  defendant  in  intervention  Flotation  Systems, 
Inc.,  a  corporation,  as  principal  and  defendant  in 
intervention  United  States  Fidelity  and  Guaranty 
Company,  a  corporation,  as  surety,  pursuant  to 
its  corporate  powers  and  license,  executed  and  de- 
livered to  the  Navy  Department  of  the  United 
States  of  America  a  certain  Security  Bond  in  the 
penal  sum  of  One  Hundred  Seventy-Five  Thou- 
sand Dollars  ($175,000.00),  guaranteeing  the  faith- 
ful [17]  performance  by  the  defendant  in  interven- 
tion Flotation  Systems,  Inc.,  a  corporation,  of  said 
contract,  in  the  payment  of  all  claims  of  laborers 
and  material  men  and  sub-contractors  engaged  by 
Flotation  Systems,  Inc.,  a  corporation,  in  perform- 
ance of  said  contract. 

V. 

That  on  or  about  the  28th  day  of  May,  1940,  the 
defendant  in  intervention  Flotation  Systems,  Inc., 
a  corporation,  entered  into  a  certain  sub-contract 
with  defendant  in  intervention  Andrew  Pollia 
whereby  and  wherein  it  was  agreed  that  the  said 
Andrew  Pollia  was  to  install  the  gasoline  and  water 
storage  and  distribution  system  in  said  Naval  Air 
Station  all  of  which  work  was  a  part  of  the  work 
described  in  the  contract  between  said  defendant 
in  intervention  Flotation  Systems,  Inc.,  a  corpo- 
ration, and  the  United  States  of  America  as  herein- 
above alleged. 
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VI. 

That  subsequent  to  said  28th  day  of  May,  1940, 
and  in  addition  to  the  service  and  work  covered  by 
said  contract  and  upon  the  express  request  of  defen- 
dant in  intervention  Flotation  Systems,  Inc.,  a  cor- 
poration and  in  accordance  with  work  orders  issued 
by  said  defendant  in  intervention  Flotation  Sys- 
tems, Inc.,  a  corporation,  defendant  in  intervention 
Andrew  PoUia  performed  extra  services  and  work 
of  an  extent  and  for  a  consideration  unknown  to 
plaintiffs  in  intervention. 

VII. 

Plaintiffs  in  intervention  further  allege  that  in 
the  performance  of  the  said  sub-contract  herein- 
above referred  to  and  in  the  performance  of  the 
extra  work  and  services  hereinabove  referred  to, 
defendant  in  intervention  Andrew  Pollia,  with  the 
express  knowledge  and  consent  of  defendant  in  in- 
tervention Flotation  Systems,  Inc.,  a  corporation, 
hired  and  took  from  [18]  plaintiffs  in  intervention, 
for  use  in  the  performance  of  said  work,  two  certain 
Northwest  Power  Draglines  and  Cranes  at  an 
agreed  rental  therefor  of  Seven  Dollars  ($7.00) 
per  hour  plus  a  payment  of  overtime  to  the  op- 
erator thereof. 

VIII. 

That  for  said  taking,  hiring  and  use  of  said 
Northwest  Power  Draglines  and  Cranes,  defen- 
dants in  intervention  became  indebted  to  the  plain- 
tiffs in  intervention  in  the  sum  of  Four  Thousand 
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Six  Hundred  Fifty-Two  Dollars  and  ninety-five 
cents  ($4,652.95),  no  part  of  which  has  been  paid 
save  and  except  the  sum  of  Three  Thousand  Six 
Hundred  Four  Dollars  and  twenty-two  cents  ($3,- 
604.22)  and  there  is  now  due,  owing  and  unpaid 
from  defendants  in  intervention  to  plaintiffs  in 
intervention,  the  sum  of  One  Thousand  Forty-Eight 
Dollars  and  seventy-three  cents  ($1,048.73)  which 
sum,  though  demanded,  said  defendants  in  inter- 
vention and  each  of  them  fail,  refuse  and  neglect 
to  pay. 

IX. 
That  prior  to  the  bringing  of  this  action,  plain- 
tiffs in  intervention  herein  prepared,  signed  and 
acknowledged  pursuant  to  the  provisions  of  Sec- 
tions 2466  and  2468  of  the  Civil  Code  of  the  State 
of  California,  their  certificate  of  doing  business 
under  the  fictitious  name  and  style  of  Shanmac 
Co.  and  filed  said  certificate  with  the  County  Clerk 
of  the  City  and  County  of  San  Francisco,  State 
of  California  in  which  the  principal  place  of  busi- 
ness of  said  copartnership  is  situated  and  caused 
said  certificate  to  be  published  once  a  week  for 
four  (4)  successive  weeks  in  a  newspaper  published 
in  the  city  and  county  of  San  Francisco,  state  of 
California  and  filed  with  the  County  Clerk  of  said 
City  and  County  of  San  Francisco,  State  of  Cali- 
fornia, their  affidavit  showing  the  publication  of 
such  certificate.  [19] 
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X. 

That  within  ninety  (90)  days  from  the  date  on 
which  plaintiffs  in  intervention  performed  the  last 
of  the  labor,  or  furnished  or  supplied  the  last  of 
the  material,  or  leased  or  rented  the  last  of  the 
equipment  hereinabove  referred  to,  plaintiffs  in  in- 
tervention gave  written  notice  of  their  claim  against 
defendant  in  intervention  Andrew  Pollia  to  defen- 
dant in  intervention  Flotation  Systems,  Inc.,  stat- 
ing therein  with  substantial  accuracy  the  amount 
claimed  and  the  name  of  the  party  to  whom  such 
equipment  was  furnished  and  for  whom  the  labor 
in  reference  thereto  was  done  or  performed. 

Wherefore,  plaintiffs  in  intervention  prays  judg- 
ment against  defendants  in  intervention  and  each 
of  them  in  the  sum  of  One  Thousand  Forty-Eight 
Dollars  and  seventy-three  cents  ($1,048.73)  together 
with  interest  thereon  from  date  at  legal  rate,  for 
costs  of  suit  and  for  such  other  relief  as  may  be 
just  and  meet  in  the  premises. 

TORREGANO  &  STARK, 
By  CHARLES  M.  STARK, 

Attorneys    for    Plaintiffs    in 
Intervention.   [20] 

United  States  of  America, 

Northern   District   of   California, 

City  and  County  of  San  Francisco — ss. 

T.  G.  Shannon,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  one  of  the  plaintiffs  in  intervention 
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in  the  above  entitled  action;  that  he  has  read  the 
foregoing    Complaint   in    Intervention   and    knows 
the  contents  thereof;  that  the  same  is  true  of  his 
own  knowledge   except  as  to  the  matters   therein 
alleged  upon  information  and  belief,  and  as  to  those 
matters,  that  he  believes  it  to  be  true. 
(Sgd)     T.  G.  SHANNON. 
Subscribed   and   sworn   to   before   me   this   13th 
day  of  September,  1941. 
(Seal)    (Sgd)       LOUIS  WIENER, 
Notary  public  in  and  for  the  city  and  county  of  San 
Francisco,  state  of  California. 

[Endorsed]:  Piled  Sept.  29,  1941.  [21] 


[Title  of  District  Court  and  Cause.] 

ANSWER  TO  COMPLAINT  IN  INTERVEN- 
TION UNDER  TITLE  40  U.S.C.A.,  SEC.  24 
a.c.  PEDERAL  RULES  OP  CIVIL  PROCE- 
DURE. 

[22] 
Now  come  the  defendants,  Flotation  Systems, 
Inc.,  a  corporation,  and  United  States  Fidelity  and 
Guaranty  Company,  a  corporation,  and  for  answer 
to  the  Complaint  of  plaintiff  in  intervention,  ad- 
mit, deny  and  allege  as  follows : 

I 

Admit  all  the  allegations  contained  in  Paragraph 
I,  II,  III,  IV,  V  and  VI,  of  the  Complaint  of 
plaintiff  in  intervention. 


24  Flotations  Systems,  Inc.,  vs. 

II 

Denies  that  Andrew  Pollia,  as  alleged  in  Para- 
graph VII,  in  plaintiff's  Complaint  in  intervention, 
did  with  the  express  knowledge  and  consent  of  this 
defendant,  hire  and  take  from  plaintiff  in  interven- 
tion two  Northwest  Power  Draglines  and  Cranes, 
at  an  agreed  rental  therefor,  of  Seven  Dollars, 
($7.00),  per  hour  plus  payment  of  overtime  to  the 
operator  thereof,  and  in  this  connection  said  de- 
fendants in  intervention  allege;  that  they  have  or 
had  no  knowledge  of  the  hiring  of  plaintiff  in  inter- 
vention by  said  Andrew  Pollia. 

Ill 

Deny  that  these  defendants  in  intervention  be- 
came indebted  to  plaintiff  in  intervention  in  the 
sum  of  Pour  Thousand  Six  Hundred  Fifty-Two 
Dollars  and  Ninety-Five  Cents  ($4652.95),  and  that 
there  is  now  due,  owing  and  unpaid  to  plaintiff  in 
intervention,  the  sum  of  One  Thousand  Forty-Eight 
Dollars  and  Seventy-Three  Cents,  ($1048.73).  De- 
fendants in  intervention  allege  that  they  have  not 
sufficient  information  or  belief  to  enable  them  to 
answer  said  allegations  and  basing  their  denial 
on  those  grounds,  deny  each  and  every,  all  and  sin- 
gular of  said  allegations,  and  deny  that  plaintiff 
in  intervention  has  demanded  of  these  defendants 
payment  to  them  of  said  sum  of  One  Thousand 
Forty-Eight  Dollars  and  Seventy-Three  Cents, 
($1048.73). 
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IV 

Deny  that  within  ninety  (90)  days,  or  at  any 
other  time,  or  [23]  at  all,  after  the  furnishing  of 
the  labor  and  material,  as  alleged  in  Paragraph 
X,  that  plaintiff  in  intervention  gave  written  no- 
tice to  the  defendants  in  intervention,  or  either  of 
them,  of  said  alleged  claim  against  Andrew  Pollia. 

Wherefore  these  defendants  in  intervention  pray, 
that  said  plaintiff  in  intervention  take  nothing 
against  them,  but  that  they  have  judgment  for  their 
costs  herein  incurred. 

JOHN  D.  HARLOE, 

Attorney  for  Defendants. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

John  D.  Harloe,  being  first  duly  sworn,  deposes 
and  says: 

I  am  the  Attorney  for  Flotation  Systems,  Inc., 
and  he  makes  this  verification  for  and  on  behalf  of 
said  Flotation  Systems,  Inc.,  by  reason  of  the  fact 
that  said  defendant  is  absent  from  the  City  and 
County  of  San  Francisco,  the  County  wherein  your 
affiant  has  his  office,  and  that  he  has  read  the  fore- 
going Answer,  and  knows  the  contents  thereof; 
that  the  same  is  true  of  his  own  knowledge,  except 
as  to  matters  therein  stated  on  information  or  be- 
lief, and  as  to  such  matters  that  he  believes  it  to 
be  true. 

JOHN  D.  HARLOE. 
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Subscribed  and  sworn  to  before  me  this  8th  day 
of  October,  1941. 

(Seal)  MARK  E.  LEVY, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed]:  Filed  Oct.  8,  1941.  [24] 


[Title  of  Court  and  Cause.] 

MEMORANDUM  DECISION 

This  is  an  action  to  recover  an  alleged  balance 
due  upon  a  written  sub-contract  for  service  to 
be  rendered  and  material  to  be  furnished  in  con- 
nection therewith  and  for  certain  alleged  extra 
services  and  materials  rendered  and  supplied  at 
the  request  or  direction  of  Defendant,  Flotation 
Systems,  Inc.  Plaintiffs  in  Intervention  pray  for 
judgment  against  both  Plaintiff  and  Defendants 
as  Defendants  in  Intervention  for  an  alleged  bal- 
ance due  for  the  use  of  certain  draglines  and  cranes 
furnished  for  the  use  of  Plaintiff  in  the  services 
rendered  by  him  as  such  sub-contractor.  The  main 
contract  was  one  entered  into  by  the  Defendant, 
Flotation  System  Inc.,  with  the  United  States  for 
the  installation  of  the  gasoline  storage  and  distri- 
bution system  at  the  Naval  Air  Station,  located  in 
the  City  of  Alameda,  State  of  California. 

The  controlling  question  of  law  ])resented  in  this 
case  is   the   interpretation   to  ])e   placed   upon   the 
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written  contract  entered  into  between  the  Plaintiff, 
Pollia,  and  the  Defendant,  Flotation  Systems,  Inc. 
The  following  quotations  therefrom  sufficiently  pre- 
sent the  question: 

^^Item  1:  Complete  installation  of  all  gaso- 
line pipe  line  ^  *  ^  welding  and  testing  all 
joints,  and  all  connections  to  Pit  Boxes  A  (1), 
B  (1),  C-2  (2)  D,  (8)  and  E  (16).  ^  *  * 

^^Item  2:  Complete  installation  of  all  Cast 
Iron  U.  S.  Joint  Water  lines  *  ^  *,  connection 
and  testing  of  all  joints,  and  all  connections  to 
Pit  Boxes  *  *  ^.   ^  *  *. 

^^Item  3:  Complete  installation  of  a  12''  ter- 
ra-cotta  drain  pipe  ^  *  ^^  connection  of  joints 
and  all  connections  to  Pit  Boxes  C-2 (2)  and  D 
(8).  ^  ^  ^. 

^^Item  4:  Painting  of  all  piping  installed 
by  us  inside  of  Pit  Boxes  A,  B,  C,  D  and  E." 

[25] 
It  is  the  conclusion  of  the  Court  that  the  expres- 
sion: ''to  Pit  Boxes,"  will  not  include  the  cost  to 
Plaintiff  of  the  labor  and  material  supplied  by 
Plaintiff  within  said  ''Pit  Boxes"  other  than  that 
expressed  in  "Item  4;"  that  Intervenor  Plaintiffs 
are  entitled  to  judgment  as  prayed  for  and  costs; 
that  Plaintiff  is  entitled  to  judgment  as  prayed 
for,  subject  to  the  judgment  for  Intervenors  if 
paid  by  Defendants. 

It  is  ordered  that  judgments  for  Plaintiff  and  In- 
tervener Plaintiffs  be  entered  accordingly. 

It  is  further  ordered  that  the  attorney  for  plain- 
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tiff  submit  proposed  findings  of  facts  and  conclu- 
sions of  law  and  forms  of  judgments  and  serve  cop- 
ies thereof  on  attorneys  for  Defendants  and  Inter- 
vening Plaintiffs. 

Dated  this  12th  day  of  June,  1942. 

FRANK  H.  NORCROSS, 
District  Judge. 

[Endorsed] :  Filed  Jun.  12,  1942.  [26] 


[Title  of  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

This  cause  came  on  regularly  for  trial  on  the  17th, 
18th  and  20th  days  of  February,  1942,  before  the 
court  without  a  jury,  a  jury  trial  having  been  duly 
waived  by  the  parties  and  J.  J.  Doyle,  Esq.,  ap- 
pearing as  attorney  for  United  States  for  use  of 
Andrew  Pollia,  plaintiff,  and  Andrew  Pollia,  De- 
fendant in  Intervention;  John  D.  Harloe,  Esq.,  ap- 
pearing as  attorney  for  Flotation  Systems,  Inc.,  a 
corporation.  United  States  Fidelity  and  Guaranty 
Company,  a  corporation,  defendants,  and  defen- 
dants in  Intervention;  Torregano  and  Stark,  Esqs., 
by  Charles  M.  Stai'k,  Esq.,  appearing  as  attorneys 
for  T.  G.  Shannon  and  B.  W.  Mackie,  co-partners 
doing  business  mider  the  fictitious  name  and  style 
of    Shanmac    Co.,    plaintiffs    in    Intervention,    and 


U.  S.  for  Use  of  Andrew  Pollia  29 

from  the  evidence  introduced,  the  court  finds  the 
facts  as  follows: 

I 

That  defendant  Flotation  Systems,  Inc.,  a  cor- 
poration, is  a  corporation  duly  and  regularly  li- 
censed to  transact  business  in  the  State  of  Cali- 
fornia. 

II 

That  defendant  United  States  Fidelity  and  Guar- 
anty Company,  a  corporation,  is  a  corporation  or- 
ganized and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  Maryland,  and  duly  and  regularly 
licensed  to  transact  business  in  the  State  of  Cali- 
fornia. 

Ill 

That  on  or  about  the  22nd  day  of  January,  1940, 
the  defendant  Flotation  Systems,  Inc.,  a  corpora- 
tion, was  awarded  a  contract  by  the  United  States 
of  America,  more  particularly  [27]  identified  and 
known  as  NYO  #3850,  Navy  Department  of  the 
United  States  of  America,  for  the  installation  of 
the  gasoline  storage  and  distribution  system  at  the 
Naval  Air  Station,  located  in  the  City  of  Alameda, 
County  of  Alameda,  State  of  California. 

IV 

That  on  or  about  the  22nd  day  of  January,  1940, 
the  defendant  Flotation  Systems,  Inc.,  a  corpora- 
tion, as  principal,  and  the  defendant  United  States 
Fidelity  and  Guaranty  Company,  a  corporation,  as 
surety,   pursuant  to   its   corporate   powers   and  li- 
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cense,  executed  and  delivered  to  the  Navy  Depart- 
ment of  the  United  States  of  America,  a  certain 
Security  Bond,  in  the  penal  sum  of  One  Hundred 
Seventy-five  Thousand  Dollars  ($175,000.00),  guar- 
anteeing the  faithful  performance  by  the  defen- 
dant Flotation  Systems,  Inc.,  a  corporation,  of  said 
contract,  in  the  payment  of  all  claims  of  laborers 
and  material  men  and  sub-contractors,  engaged  by 
the  defendant  Flotation  Systems,  Inc.,  a  corpora- 
tion, in  the  performance  of  said  contract. 

V 

That  on  the  28th  day  of  May,  1940,  the  defen- 
dant Flotation  Systems,  Inc.,  a  corporation,  en- 
tered into  a  certain  Sub-contract  with  Andrew  Pol- 
lia,  w^hich  is  herein  set  forth : 

'^May  28,  1940. 

Re:  Gasoline  Storage  and  Distribution  and  Distri- 
bution System  Naval  Air  Station,  Alameda, 
Calif.   Specification  No.  9505. 

Flotation  Systems,  Inc., 
4031  Goodwin  Avenue 
Los  Angeles,  California 

Gentlemen : 

For  the  sinn  of  Sixteen  Thousand  and  Forty 
Dollars  ($16,040.00),  I  propose  to  furnish  the  fol- 
lowing labor  and  [28]  material,  all  in  strict  accord- 
ance with  the  "Bureau  of  Yards  and  Docks  Speci- 
fication 9505. 

Item    1  :     Complete    installation    of    nil    gasoline 
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pipe  line  as  covered  by  plans  accompanying  Spec, 
9505,  including  necessary  excavation,  backfill,  re- 
placement of  red  rock,  surfacing,  repairs  to  any 
existing  roads,  welding,  and  testing  all  joints,  and 
all  connections  to  Pit  Boxes  A  (1),  B  (1),  C-2  (2), 
D,  (8),  and  E  (16).  It  is  understood  that  Flota- 
tions Systems,  Inc.  will  furnish  all  necessary  pipe 
and  fittings,  and  I  will  furnish  all  welding  mate- 
rials and  equipment. 

Item  2:  Complete  installation  of  all  Cast  Iron 
U.  S.  Joint  Water  lines  as  covered  by  plans  accom- 
panying Spec.  9505,  including  necessary  excavation, 
backfill,  replacement  of  red  rock  surfacing,  re- 
pairs to  any  existing  roads,  connection  and  testing 
of  all  joints  and  all  connections  to  Pit  Boxes  A  (1), 
B  (1),  C-2  (2),  D  (8),  and  E  (16).  It  is  understood 
that  Flotation  S.ystems,  Inc.  will  furnish  all  pipe, 
fittings,  follower  rings,  and  gaskets,  and  that  I  will 
furnish  the  10''  rock  base  under  the  pipe  lines  in 
the  trench. 

Item  3:  Complete  installation  of  a  12''  terra- 
cotta drain  pipe,  to  be  installed  in  lieu  of  the  8" 
drain  line  as  covered  by  the  plans  accompanying 
Spec.  9505,  and  including  necessary  excavation, 
backfill,  replacement  of  red  rock,  surfacing,  repairs 
to  any  existing  roads,  connection  of  joints,  and 
all  connections  to  Pit  Boxes  C-2  (2)  and  D  (8).  It 
is  understood  that  I  will  furnish  the  12"  terra  cotta 
pipe,  all  fittings  required,  and  the  10"  rock  fill  under 
pipe  in  trenches.  It  is  further  understood  that  in 
the  event  any  excavating  below  a  deptb  of  six  feet 
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is  required  on  this  line,  I  will  receive  $1.60  per 
cubic  yard  of  excavation  done  below  this  depth, 
in  addition  to  the  amount  stipulated  above. 

Item  4:  Painting  of  all  piping  installed  by  us 
inside  of  pit  boxes  A,  B,  C,  D,  and  E. 

I  agree  to  wrap  all  joints  and  fittings  installed 
under  Item  1,  above,  for  the  following  prices,  to 
be  paid  in  addition  to  the  amount  stipulated  above: 

6"  joints  and  fittings  ® $2.10  each 

5''  joints  and  fittings  ® 1.70  each 

4''  joints  and  fittings  ® -- 1.40  each 

3''  joints  and  fittings  (a) 1.10  each 

I  agree  to  begin  work  within  three  days  (holidays 
excluded)  after  acceptance  of  this  agreement,  and 
to  complete  all  work  after  acceptance  of  this  agree- 
ment, and  to  complete  all  work  covered  by  this 
agreement  within  forty-five  (45)  days  after  accept- 
ance of  this  agreement ;  and  that  in  the  event  of  my 
failure  to  do  so,  Flotation  Systems,  Inc.,  will  have 
the  right  to  proceed  with  the  work  and  charge  the 
cost  of  completing  same  against  the  amount  stipu- 
lated in  this  agreement. 

Terms  are  to  be  payments  monthly  on  the  l)asis 
of  90%  of  the  work  completed,  and  the  balance  of 
10%  to  be  paid  upon  completion  of  work.  [29] 
Respectfully  yours, 

ANDREW  A.  POT.LIA. 

Accepted  by: 

EUGENE  CERIAT. 

Date:  5-28-40" 
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That  subsequent  to  said  28th  day  of  May,  1940, 
and  in  addition  to  the  services  and  work  covered 
by  said  sub-contract  and  upon  the  express  request 
of  defendant  Flotation  Systems,  Inc.,  a  corpora- 
tion, and  in  accordance  with  extra  work  orders 
issued  by  said  defendant  Flotation  Systems,  Inc., 
a  corporation,  Andrew  Pollia,  performed  extra  serv- 
ices and  work  and  delivered  material  in  regard 
thereto  and  in  the  installation  of  fittings  inside  of 
gasoline  pits,  patching  and  wrapping  pipe  lines 
and  installations  in  the  water  control  pits;  that 
the  reasonable  value  of  the  materials  supplied  and 
services  performed  by  said  Andrew  Pollia,  was  and 
is  the  sum  of  Twenty-six  Thousand  Mne  Hundred 
Eight  and  70/100  ($26,908.70). 

VI 

That  all  of  said  services  and  work  done  by  the 
said  Andrew  Pollia  has  been  completed  according 
to  plans  and  specifications  and  in  good  workman 
like  order;  that  defendant  Flotation  Systems,  Inc., 
a  corporation,  has  paid  Andrew  Pollia  on  account  of 
said  services  and  work,  the  amount  of  Seventeen 
Thousand  One  Hundred  Mnety-one  and  49/100  Dol- 
lars ($17,191.49)  ;  that  Andrew  Pollia  has  not  been 
paid  in  full  therefore;  that  more  than  Ninety  (90) 
days  has  elapsed  after  the  day  on  which  the  last 
of  the  labor  was  done  or  performed  or  material 
furnished  or  supplied;  that  the  balance  thereof, 
unpaid  at  the  institution  of  this  suit,  is  the  sum  of 
Nine  Thousand  Seven  Hundred  Seventeen  and 
21/100  Dollars  ($9,717.21).  [30] 


34  Flotations  Systems,  Inc.,  vs. 

VII 

Plaintiffs  in  Intervention  at  the  request  of  de- 
fendant Andrew  Pollia  and  with  the  express  knowl- 
edge and  consent  of  defendant  in  Intervention,  Flo- 
tation Systems,  Inc.,  a  corporation,  hired  and  took 
from  plaintiffs  in  Intervention  certain  drag  lines 
and  cranes  which  were  used  by  Andrew  Pollia,  de- 
fendant in  Intervention  in  performance  of  his  sub- 
contract with  Flotation  Systems,  Inc.,  a  corpora- 
tion, defendant  in  Intervention,  and  that  there  is 
now  due,  owing  and  unpaid  from  defendants  in 
Intervention,  to  plaintiffs  in  Intervention,  the  sum 
of  One  Thousand  Forty-eight  and  73/100  Dollars 
($1048.73). 

VIII 

That  within  ninety  (90)  days  from  the  date  on 
which  plaintiffs  in  intervention  hired,  took  and 
used  in  the  performance  of  work  herein  plaintiffs 
in  intervention  gave  written  notice  of  their  claim 
against  defendant  in  intervention  Andrew  Pollia 
and  to  defendant  in  intervention.  Flotation  Sys- 
tems, Inc.,  a  corporation,  stating  the  amount 
claimed,  the  name  of  the  party  to  whom  such  equip- 
ment was  furnished  and  for  whom  tlio  labor  in 
reference  thereto  was  done  or  performed. 

IX 

That  Flotation  Systems,  Inc.,  a  cori)oration,  was 
not  called  upon  to  nor  did  purchase  any  materials 
for  the  purpose  of  completing  said  woi'k. 
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X 

That  the  expression  contained  in  the  contract  of 
May  28,  1940,  'Ho  pit  boxes"  does  and  will  not  in- 
clude the  cost  to  plaintiff  of  the  labor  and  material 
supplied  by  plaintiff  'inside  of  pit  boxes"  other 
than  that  expressed  in  Item  4. 

As  a  conclusion  of  law  from  the  foregoing  facts, 
the  court  finds:  [31] 

That  United  States  for  use  of  Andrew  Pollia, 
plaintiff,  do  have  and  recover  judgment  in  the  sum 
of  Nine  Thousand  Seven  Hundred  Seventeen  and 
21/100  Dollars  ($9,717.21)  and  costs  from  defen- 
dants Flotation  Systems,  Inc.,  a  corporation  and 
United  States  Fidelity  and  Guaranty  Company,  a 
corporation,  provided  that  T.  G.  Shannon  and  B. 
W.  Mackie,  co-partners  doing  business  under  the 
fictitious  name  and  style  of  Shanmac  Co.,  plain- 
tiffs in  intervention,  do  have  and  recover  judg- 
ment in  the  sum  of  One  Thousand  Forty-eight  and 
73/100  Dollars  ($1048,73)  and  costs  from  defen- 
dants in  intervention  Andrew  Pollia,  Flotation  Sys- 
tems, Inc.,  a  corporation.  United  States  Fidelity 
and  Guaranty  Company,  a  corporation,  with  the 
proviso  that  if  Flotation  Systems,  Inc.,  a  corpora- 
tion, and  United  States  Fidelity  and  Guaranty  Com- 
pany, a  corporation,  pay  T.  G.  Shannon  and  B.  W. 
Mackie,  co-partners  doing  business  under  the  fic- 
titious name  and  style  of  Shanmac  Co.,  plaintiffs 
in  intervention,  then  United  States  for  the  use  of 
Andrew  Pollia,  plaintiff,  do  have  and  recover  from 
Flotation  Systems,  Inc.,  a  corporation,  and  United 
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States  Fidelity  and  Guaranty  Company,  a  corpora- 
tion, the  sum  of  Eight  Thousand  Six  Hundred  Six- 
ty-eight and  48/100  Dollars  ($8,668.48)  and  costs, 
and  it  is  ordered  that  judgment  be  entered  accord- 
ingly. 

Dated  this  1st  day  of  July,  1942. 

FRANK  H.  NORCROSS, 
District  Judge. 

[Endorsed] :  Filed  Jul  1  1942.  [32] 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  of  the  Northern  District  of  Cali- 
fornia. 

Civil  Action  File  Number  21905-W 

UNITED  STATES  for  use  of  ANDREW  POL- 
LIA,  Plaintiff, 

vs. 

FLOTATION  SYSTEMS,  INC.,  a  corporation, 
UNITED  STATES  FIDELITY  AND  GUAR- 
ANTY COMPANY,  a  corporation,  FIRST 
DOE  COMPANY,  a  corporation,  SECOND 
DOE,  THIRD  DOE  and  FOURTH  DOE, 

Defendants. 

T.  G.  SHANNON  and  B.  W.  MACKIE,  co-part- 
ners, doing  business  under  the  fictitious  name 
and  style  of  SHANMAC  CO., 

Plaintiffs  in  Intervention, 


vs. 


ANDREW  POLLIA,  FLOTATION  SYSTEMS, 
INC.,  a  corporation,  UNITED  STATES  FI- 
DELITY AND  GUARANTY  COMPANY,  a 
corporation,  FIRST  DOE  COMPANY,  a  cor- 
poration, SECOND  DOE,  THIRD  DOE  and 
FOURTH  DOE, 

Defendants  in  Intervention. 
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JUDGMENT 

This  cause  came  on  regularly  for  trial  on  the  17th, 
18th  and  20th  days  of  February,  1942,  before  the 
court  without  a  jury,  a  jury  trial  having  been  duly 
waived  by  the  parties  and  J.  J.  Doyle,  Esq.,  ap- 
pearing as  attorney  for  United  States  for  use  of 
Andrew  Pollia,  plaintiff,  and  Andrew  Pollia,  De- 
fendant in  Intervention;  John  D.  Harloe,  Esq., 
appearing  as  attorney  for  Flotation  Systems,  Inc., 
a  corporation,  United  States  Fidelity  and  Guaranty 
Company,  a  corporation,  defendants,  and  defen- 
dants in  Intervention;  Torregano  and  Stark,  Esqs., 
by  Charles  M.  Stark,  Esq.,  appearing  as  attorneys 
for  T.  G.  Shannon  and  B.  W.  Mackie,  co-partners 
doing  business  under  the  fictitious  name  and  style 
of  Shanmac  Co.,  plaintiffs  in  Intervention,  and 
the  court  having  heard  the  testi-  [33]  mony  and 
having  examined  the  proofs  offered  by  the  respec- 
tive parties,  and  the  court  being  fully  advised  in 
the  premises  and  having  filed  herein  its  Findings 
of  Fact  and  Conclusions  of  Law,  and  having  di- 
rected that  jud.gment  be  entered  in  accordance  there- 
with ;  now  therefore,  by  reason  of  the  law  and  Find- 
ings aforesaid. 

It  Is  Hereby  Adjudged,  Ordered  and  Decreed: 
That  United  States  for  use  of  Andrew  Pollia, 
plaintiff  have  judgment  in  the  sum  of  Nine  Thou- 
sand Seven  Hundred  Seventeen  and  21/100  Dol- 
lars ($9,717.21)  with  interest  thereon,  at  the  rate 
of  seven   (7%)   per  cent  per  annum  and  costs  of 
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suit  against  defendants  Flotations  Systems,  Inc., 
a  corporation,  and  United  States  Fidelity  and  Guar- 
anty Company,  a  corporation. 

That  T.  G.  Shannon  and  B.  W.  Mackie,  co-part- 
ners doing  business  under  the  fictitious  name  and 
style  of  Shanmac  Co.,  plaintiffs  in  intervention, 
have  judgment  in  the  sum  of  One  Thousand  and 
Forty-eight  and  73/100  Dollars  ($1,048.73),  with  in- 
terest thereon  at  the  rate  of  seven  (7%)  per  cent 
per  annum  and  costs  of  suit  against  defendants  in 
intervention,  Andrew  Pollia,  Flotation  Systems, 
Inc.,  a  corporation.  United  States  Fidelity  and 
Guaranty  Company,  a  corporation,  with  the  pro- 
viso that  if  Flotation  Systems,  Inc.,  a  corporation, 
and  United  States  Fidelity  and  Guaranty  Com- 
pany, a  corporation,  pay  T.  G.  Shannon  and  B.  W. 
Mackie,  co-partners  doing  business  under  the  fic- 
titious name  and  style  of  Shanmac  Co.,  plaintiffs 
in  intervention,  then  United  States  for  the  use  of 
Andrew  Pollia,  plaintiff,  have  judgTaent  in  the  sum 
of  Eight  Thousand  and  Six  Hundred  Sixty-eight 
and  48/100  Dollars  ($8,668.48)  with  interest  thereon 
at  the  rate  of  seven  (7%)  per  cent  per  annum,  and 
costs  of  suit,  against  Flotation  Systems,  Inc.,  a 
corporation,  and  United  States  Fidelity  and  Guar- 
anty Company,  a  corporation. 

Dated  this  1st  day  of  July,  1942. 

FRANK  H.  NORCROSS, 
District  Judge. 
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Approved  as  to  Form: 

TORREGANO  &  STARK, 

Attorneys  for  Plaintiff  in  In- 
tervention. 
Approved  as  to  Form: 

JOHN  D.  HARLOE, 

Attorney  for  Defendants  and 
Defendants  in  Intervention. 

[Endorsed] :  Filed  July  1,  1942.  [34] 


[Title  of  District  Court  and  Cause.] 

REPORTER'S   TRANSCRIPT 
Tuesday,  February  17,  1942 
Before:  Hon.  Frank  H.  Norcross,  Judge. 
Counsel  Appearing: 

For  Plaintiff: 

John  J.  Doyle,  Esq. 
For  Defendant: 

John  D.  Harloe,  Esq. 
For  Intervenor: 

Charles  M.  Stark,  Esq. 

Mr.  Doyle:  If  it  please  the  Court:  The  action 
this  morning  is  one  for  money  due  as  alleged  in  the 
complaint  to  an  individual  by  the  name  of  Andrew 
Pollia,  for  certain  work  that  was  [37*]  performed 
at  the  Naval  Air  Station  in  Alameda,  under  a  con- 
tract with  the  Flotation  Systems,  Inc.,  a  corpora- 


*  Page  numbering  appearing  at  foot  of  page  of  original  Reporter's 
Transcript. 
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tion.    My  name  is  John  J.  Doyle,  and  I  represent 
Mr.  Pollia. 

The  Flotation  Systems,  Inc.,  a  corporation,  de- 
nies that  the  money  that  is  alleged  to  be  due  mider 
the  contract  was  due,  and,  incidentally,  we  claim 
that  that  amount  at  the  present  time,  under  the 
bill  of  particulars  that  was  served,  is  $9717.21.  It 
is  alleged  that  the  balance  was  paid. 

We  expect  to  prove  that  the  balance  was  due  as 
a  result  not  only  of  an  original  contract  for  some 
original  work  at  the  Naval  Air  Base,  but  also  some 
extra  orders  that  were  issued  subsequent  to  the  is- 
suance of  the  original  contract.  The  Bonding  Com- 
pany defendant  is  here  by  reason  of  the  fact  that 
they  executed  a  bond  to  the  Government  for  the 
faithful  performance  of  the  job. 

During  the  course  of  the  contract,  Mr.  Pollia 
having  a  sub-contract  with  the  Flotation  Systems, 
Inc.,  a  corporation,  the  corporation  being  the  gen- 
eral contractor — during  a  part  of  the  sub-contrac- 
tor's work  he  was  required  to  and  did  obtain  the 
use  of  certain  equipment  for  the  purpose  of  excava- 
tion for  purpose  of  installing  equipment  and  pipe 
under  his  sub-contract  with  the  general  contractor. 
As  a  result  of  this  litigation,  certain  issues  arose; 
there  was  a  bill  that  was  left  unpaid  by  the  sub- 
contractor for  the  equipment  for  the  excavation, 
and  this  brings  us  to  the  point  that  a  petition  was 
filed  for  leave  to  file  a  complaint  in  intervention, 
which  is  not  opposed  by  the  plaintiff  nor  the  defen- 
dant, I  believe.  That  complaint  is  also  on  file  and 
at  issue.  In  so  far  as  the  plaintiff  is  concerned,  with 
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reference  to  the  complaint  in  intervention,  we  have 
not  filed  any  answer  to  the  complaint  in  interven- 
tion. 

Mr.  John  D.  Harloe  represents  the  Flotation  Sys- 
tems, Inc.,  a  [38]  corporation,  and  United  States 
Fidelity  and  Guaranty  Company,  a  corporation,  and 
the  firm  of  Messrs.  Torregano  &  Stark  represents 
the  plaintiff  in  intervention. 

I  might  state,  your  Honor,  that  the  original  con- 
tract that  was  entered  into  between  Pollia,  the  sub- 
contractor, and  the  Flotation  Systems,  Inc.,  a  cor- 
poration, the  general  contractor,  provided  for  cer- 
tain work,  and  I  do  not  think  there  is  any  dispute 
that  the  point  in  issue,  the  real  point  in  issue,  at 
least,  was,  I  understand  from  the  pleadings  and 
various  conversations  with  the  defendants'  attor- 
ney, is  not  an  interpretation  of  the  general  con- 
tract, but  an  interpretation  of  Pollia 's  sub-contract 
with  the  Flotation  Systems,  Inc.,  a  corporation. 
I  do  not  think  that  there  is  any  dispute  about  the 
extra  work  orders  given.  If  there  is,  it  will  be 
raised,  so  far  as  I  know,  the  first  time  this  morning. 

Briefly,  the  point  is  this,  the  contract  which  was 
executed  and  approved  between  Mr.  Pollia  and  the 
Flotation  Systems,  Inc.  provided  that  he  was  to  do 
certain  work  up  to  but  not  including  some  gasoline 
storage  pit  fixtures  which  were  being  constructed 
at  the  Air  Base  at  Alameda.  I  understand  that  the 
contention  of  the  defendant  corporation  is  that  the 
interpretation  of  the  contract  is,  notwithstanding 
the  wording  of  the  agreement  between  Mr.  Pollia 
and  the   Flotation   Systems,   Inc.,  notwithstanding 
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the  actual  work  done,  that  the  contract  should  be 
interpreted  that  Mr.  Pollia  was  to  do  all  of  the 
work.  That  means  not  only  up  to  the  pit,  but  in- 
cluded in  the  pit,  for  which  they  claim  that  there  is 
no  liability  upon  their  contract,  and  there  is  no 
money  due  to  Pollia  because  he  was  required  to  do 
all  of  the  work. 

Mr.  Stark:  On  the  basis  of  plaintiff's  statement 
to  your  [39]  Honor,  and  in  so  far  as  it  relates  to 
Pollia,  we  ask  that  the  default  of  Mr.  Pollia  be  en- 
tered as  shown  in  the  record,  in  so  far  as  his  obli- 
gation to  us  is  concerned,  leaving  our  defense  lim- 
ited to  the  answer  filed  by  the  Flotation  Systems 
and  the  Bonding  Company. 

The  Court:  That  order  may  be  entered  if  there 
is  no  objection. 

Mr.  Harloe :  Just  a  brief  statement  of  the  posi- 
tion of  the  defendant  Flotation  Systems,  Inc.  Flo- 
tation Systems,  Inc.  intends  to  prove  to  your  Honor 
the  follov/ing  facts:  That  the  contract  was  entered 
into  by  and  between  the  Flotation  Systems,  Inc. 
and  Andrew  Pollia  for  the  doing  of  certain  work 
at  the  Naval  Air  Base,  over  in  Alameda. 

We  intend  to  show  that  the  contract  was  entered 
into  by  and  between  these  parties  by  reason  of  the 
examination  of  the  specifications  and  plans  for  the 
doing  of  this  work  by  Andrew  Pollia,  and  then  upon 
the  submission  by  him  of  a  figure  in  a  certain 
amount  for  the  doing  of  that  work. 

The  original  contract  between  Andrew  Pollia  and 
the  Flotation  Systems  was  written  by  Mr.  Pollia, 
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himselfj  in  the  form  of  a  letter,  and  accepted  by 
the  Flotation  Svstems;  that  contract  will  be  offered 
in  evidence,  in  any  event,  and  it  provides  for  the 
sum  of  $16,040.  The  contract  says,  ^^I  propose  to 
furnish  the  following  labor  and  material,  all  in 
strict  accordance  with  the  Bureau  of  Yards  and 
Docks  Specifications  9505." 

I  want  to  answer  Mr.  Doyle's  statement  to  your 
Honor  as  to  the  interpretation  of  this  contract  and 
explain  to  your  Honor  what  we  intend  to  prove 
and  show,  that  there  was  no  misunderstanding  as 
to  what  the  contract  called  for  at  the  time  it  was 
entered  into  at  the  prive  it  was  entered  into.  In 
other  words,  [40]  if  your  Honor  please,  after  Mr. 
Pollia  had  examined  the  plans  and  specifications 
for  the  doing  of  this  work  he  submitted  this  figure 
to  the  Flotation  Systems,  Inc.,  and  they  accepted 
his  bid,  and  thereafter  he  drew  up  this  contract. 
In  the  interpretation  of  the  contract,  I  want  to  call 
your  Honor's  attention  to  this.  This  work  over 
there  was  the  gasoline  distribution  system  for  the 
Naval  Air  Base.  It  consisted  chiefly  and  practically 
of  digging  pits  for  the  purpose  of  putting  the  pipes 
in;  in  other  words,  they  are  called  pits;  they  are 
concrete  pits  in  which  gasoline  tanks  are  placed, 
and  then  the  pipe  is  fitted  to  the  gasoline  tank.  It 
was  all  the  work,  we  submit,  to  be  done,  imder  the 
contract.  During  the  work  in  question  a  question 
arose  with  reference  to  union  work;  that  will  not 
come  into  the  trial,  that  has  nothing  to  do  with  the 
case.    The  point  that  arises  is  this,  in  the  interpre- 
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tation  of  the  contract  that  Pollia  was  the  sub-con- 
tractor of  the  Flotation  Systems,  Inc.  for  the  do- 
ing of  this  work.  He  examined  the  plans  and  speci- 
fications for  the  doing  of  this  work,  and  gave  a 
bid  for  the  doing  of  it. 

The  first  item  of  this  contract,  which  Mr.  Pollia, 
himself,  drew,  says,  ^^  Complete  installation  of  all 
gasoline  pipe  as  covered  by  plans  accompanying 
specifications  9505."  That  is  the  first  line  of  his 
contract.  He  says,  ^'Complete  installation  of  all 
gasoline  pipe  as  covered  by  plans  accompanying 
specifications  9505."  Then  the  contract  goes  on  and 
says,  ^ including" — it  does  not  say  ^ ^ excluding, "  but 
it  says  ^  including  necessary  excavation,  back-fill, 
replacement  of  red  rock,  surfacing,  repairs  to  any 
existing  roads,  welding,  and  testing  all  joints  and 
all  connections  to  pit  boxes  A  (1),  B  (1),  C-2  (2), 
D  (8),  and  E  (16).  It  is  understood  that  Flotation 
Systems,  Inc.  will  [41]  furnish  all  necessary  pipe 
and  fittings," — I  want  to  call  your  Honor's  spe- 
cific attention  to  that  wording,  ^^all  necessary  pipe 
and  fittings,  and  I  will  furnish  all  welding  mate- 
rials and  equipment." 

Now,  that  is  the  only  clause  necessary  to  be  read 
to  your  Honor  with  respect  to  that.  The  Flotation 
Systems,  Inc.  feels  that  they  are  bound  to  pay  An- 
drew Pollia  for  the  work  of  installing  all  necessary 
pipe  and  fittings  pursuant  to  the  plans  and  speci- 
fications for  the  installation  of  the  gasoline  distri- 
bution system  there  at  the  base  at  Alameda. 

We  further  intend  to  show  this  fact,  that  An- 
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drew  Pollia  commenced  the  work  and  proceeded  up 
until  the  time  when  a  change  was  made  by  the  Gov- 
ernment engineers  in  the  installation  of  certain  fit- 
tings inside  of  the  pits;  at  that  time  he  had  in- 
stalled approximately  80  per  cent,  of  the  fittings 
in  the  pits,  and  that  thereupon  a  change  order  was 
given  to  Andrew  Pollia  for  the  installation  of  the 
changed  fittings.  Now,  that  was  the  first  time  that 
any  question  arose  between  Andrew  Pollia  and  the 
Flotation  Systems  as  to  the  interpretation  of  the 
contract,  and  as  to  what  work  Andrew  Pollia  was  to 
do  under  and  pursuant  to  his  contract.  Thereupon 
the  question  arose  as  to  what  was  meant  by  the 
clause,  ^^ welding  and  testing  all  joints  and  all  con- 
nections to  pit  boxes." 

Now,  for  a  complete  understanding  of  that  your 
Honor  must  know  that  all  joints  of  pipes  which 
were  brought  up  to  the  pit  were  laid  in  the  ground 
at  a  depth  of  five  or  six  feet — I  don't  know  just  ex- 
actly the  depth;  but  a  trench  had  to  be  dug,  the 
pipe  laid  into  the  trench,  and  then  filled  by  the 
back-fill  over  the  trench,  and  the  surface  leveled. 
Prior  to  the  doing  of  that  these  joints  and  pipes 
had  to  be  tested  by  the  engineers  [42]  in  charge  of 
the  doing  of  the  work  in  order  to  ascertain,  as  a 
matter  of  fact,  whether  they  were  properly  placed 
in  the  ground,  or  not.  The  clause  of  the  contract 
says,  ^^ welding  and  testing  all  joints  and  all  con- 
nections to  pit  boxes."  Your  Honor  will  under- 
stand that  the  pit  boxes  were  open  concrete  pits, 
large  concrete  pits.    A  pit  is  a  hole  in  the  ground 
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and  the  concrete  is  poured  in.  In  the  building  of 
these  pits  a  tank  was  placed  in  the  pit,  and  con- 
nections from  the  tanks  were  made  in  the  open 
pits  to  the  tanks. 

Now,  as  I  say,  we  will  show  to  your  Honor  that 
Andrew  Pollia,  our  sub-contractor,  completed  ap- 
proximately 80  per  cent,  of  the  installation  of  the 
fittings  inside  of  the  pits  before  any  question  arose 
between  them  as  to  whether  he  was  or  was  not  to 
do  that  work  under  his  contract,  and  the  reason 
that  was  raised  was  because  of  the  fact  that  in  or- 
dering changes  it  was  necessary  for  him  to  demand 
a  change  order,  which  he  was  perfectly  right  in 
demanding;  in  other  words,  it  was  extra  work  for 
which  he  was  entitled  to  extra  compensation  for 
the  work  he  w^as  required  to  do. 

A  bill  of  particulars  was  demanded,  and  the  bill 
of  particulars  sets  forth  certain  items  of  charges 
by  Andrew  Pollia,  which  we  deny,  some  in  toto,  some 
in  part,  which  will  be  brought  up  by  the  testimony 
with  reference  to  those  items. 

Now,  the  answer  also  sets  forth  this  fact,  the  an- 
swer of  Flotation  Systems,  Inc.,  and  I  take  it  that 
the  claim  of  the  intervenor  Shanmac  Co.  is  in  prac- 
tically the  same  situation  as  some  of  the  others.  It 
is  set  forth  that  in  the  doing  of  this  work  by  An- 
drew Pollia  he  sub-contracted  our  purchase  mate- 
rial from  suppliers,  which  people  whom  he  pur- 
chased from  have  not  been  paid,  and  they  gave  no- 
tification to  the  Flotation  Systems,  Inc.  [43]  of  that 
fact,  demanding  their  payment  from  them.    Those 
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as  to  whom  there  was  no  question  as  to  the  amount 
due  the  Flotation  Systems,  Inc.  paid,  and  they  are 
set  forth  in  an  Exhibit  C  attached  to  the  answer. 
There  are  five  of  them.  They  are  Reed  Co.,  in  the 
sum  of  $487.52 ;  Western  Crane  Co.,  $44.15 ;  Thomas 
Welding  Co.,  $182.50;  E.  K.  Wood  Lumber  Com- 
pany, $4.82;  and  J.  Catucci,  $746.59.  Those  were 
bills  which  Mr.  Pollia  had  incurred,  and  upon 
proper  notification  from  them  they  were  paid  by 
Flotation  Systems,  Inc.,  and  any  judgment  that 
might  be  obtained  by  Mr.  Pollia,  they  would  be  a 
proper  set-off. 

That,  in  brief,  is  our  defense  to  this  action,  and 
we  think  that  Mr.  Pollia,  after  the  Flotation  Sys- 
tems has  paid  these  amounts,  amounting  to  $1365.58, 
has  been  overpaid  instead  of  underpaid. 

Mr.  Doyle:     I  will  call  Mr.  Pollia. 


ANDREW  A.  POLLIA, 

Called  for  the  Plaintiff;  Sworn. 

Mr.  Doyle :     Q.     What  is  your  name,  please  ? 

A.     Andrew  A.  Pollia. 

Q.     Your  residence? 

A.     695   22nd   Avenue,    San   Francisco. 

Q.     Your  occupation? 

A.     Mechanical  engineer  and  contractor. 

Q.  In  April  or  May  of  1940  were  you  engaged 
in  the  same  line  of  activity  at  the  Naval  Air  Sta- 
tion at  Alameda?  A.     Yes. 
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Q.  When  you  originally  went  there,  did  you  go 
there  to  do  the  so-called  Flotation  job,  or  were 
you  there  on  some  work  before  that? 

A.  I  was  installing  mechanical  service  for  the 
boathouse  at  the  Naval  base. 

Q.     That  had  nothing  to  do  with  this  job? 

A.     No. 

Q.  While  you  were  doing  this  job  in  the  boat- 
house,  did  you  meet  [44]  a  man  by  the  name  of 
Mr.  Ceriat?  A.     Yes. 

Q.  Did  you  know  who  Mr.  Ceriat  was  at  that 
time?  A.     No,  I  did  not. 

Q.     Did  he  approach  you?  A.     Yes. 

Q.     Did  he  inform  you  who  he  was? 

A.     Yes. 

Q.     What  did  he  tell  you? 

A.  He  told  me  that  he  was  superintendent  of 
construction  for  the  Flotation  System,  .contractors 
for  installing  the  gas  fuel  system. 

Q.  Did  you  have  any  further  conversation  at 
that  time? 

A.  They  were  seeking  at  that  time  to  install  a 
temporary  water  line  and  he  asked  me  if  I  would 
be  interested  in  submitting  a  price  of  furnishing 
some  temporary  water  line,  because  it  was  to  run 
a  considerable  distance  from  the  job  I  was  work- 
ing on. 

Q.     What  happened? 

A.  During  the  conversation  he  asked  me  if  I 
would  be  interested  in  submitting  a  bid  for  instal- 
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ling  pipe  lines  relative  to  this  gasoline  storage  sys- 
tem. 

Q.  When  he  asked  you  about  that,  was  that  the 
matter  that  subsequently  resulted  in  this  litigation? 

A.     Yes. 

Q.  When  you  were  approached  on  that  subject 
about  submitting  a  bid  what  did  you  say? 

A.     I  said  I  would  like  to  submit  my  bid. 

Q.     Did  you  submit  a  bid?  A.     Yes. 

Q.  Now,  at  the  time,  did  you  draw  up  or  sub- 
mit an  estimate  to  Mr.  Ceriat?  A.     Yes. 

Q.  I  show  you  a  document  which  is  dated  May 
27,  1940,  and  ask  you  what  that  is. 

A.  This  is  the  proposal  submitted  by  me  to  Mr. 
Ceriat,  outlining  the  work  that  I  intended  to  do. 

Mr.  Doyle:  I  ask  that  this  be  introduced  as 
Plaintiff's  Exhibit  first  in  order. 

Mr.  Harloe:  I  do  not  want  to  object,  but  1  am 
going  to  [45]  object  to  this  because  this  is  a  pre- 
liminary negotiation  that  was  included  in  the  exe- 
cuted contract. 

The  Coui't:  For  the  present  it  may  be  marked 
for  identification. 

(The  letter  of  May  27,  1940,  from  Pollia  to 
Flotation  Systems,  Inc.  was  marked  ^'Plain- 
tiff's Exhibit  1  for  Identification.") 

Mr.  Doyle:     Q.     Now  Mr.  Pollia,  you  submitted 
this  letter,  there,  of  May  27,  1940  to  whom? 
A.     To  Mr.  Ceriat. 
Q.     Was  there  a  discussion  about  it  ? 
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A.     Yes,  there  was. 

Q.  How  many  people  participated  in  the  dis- 
cussion eventually? 

A.     Mr.  Ceriat  and  Mr.  Snyder. 

Q.     Will  you  please  identify  Mr.  Snyder? 

A.     Mr.  Snyder  is  the  gentleman  down  there. 

Q.     Was  he  on  the  job  at  that  time? 

A.     Yes. 

Q.  In  what  capacity  was  he  on  the  job  in  so  far 
as  you  know? 

A.     Well,  a  sort  of  general  clerk  in  the  office. 

Q.  Did  Mr.  Snyder,  Mr.  Ceriat  and  yourself 
have  discussion  about  your  proposed  agreement  of 
May  27,  1940,  Plaintiff's  Exhibit  1  For  Identifica- 
tion? 

A.  There  was  some  discussion  as  to  the  terms 
and  then  Mr.  Snyder  agreed  to  draw  up  a  contract 
on  my  stationery. 

Q.  Did  Mr.  Snyder  draw  up  a  contract  on  your 
stationery  ?  A.     Yes. 

Q.  When  you  say  Mr.  Snyder  drew  up  the  con- 
tract, what  do  you  mean  by  that? 

A.     He  typed  the  contract. 

Q.  I  will  show  you  a  document  on  your  letter- 
head, Andrew  A.  Pollia,  dated  May  28,  1940,  and 
ask  you  to  testify  to  what  that  document  is. 

A.  This  is  the  document  covering  the  work  that 
I  was  supposed  to  do,  under  the  contract. 

Q.  After  Mr.  Snyder  read  through  your  letter 
of  May  27,  this  document  was  prepared? 
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A.     That  is  right.  [46] 

Q.     Whose  signature  is  that? 

A.     That  is  my  signature. 

Q.     Andrew  A.  Pollia?  A.     Yes. 

Q.  And  on  the  left-hand  corner,  '^Accepted  by'^ 
whom?  A.     Mr.  Ceriat. 

Q.     And  the  date?  A.     5/28/40. 

Q.  And  this  pen  and  ink  ^'O.  K.  James  Q. 
Henry" — when  you  submitted  this  agreement  of 
May  28th  and  it  was  accepted  by  Mr.  Eugene  Ceriat, 
w^as  Mr.  James  Q.  Henry  there? 

A.     No,  he  was  not. 

Mr.  Doyle:  I  ask  that  this  agreement  of  May 
28,  1940  be  introduced  in  evidence  as  Plaintiff's 
Exhibit  first  in  order. 

Mr.  Harloe:     No  objection. 

The  Court:     It  may  be  admitted. 

(The  document  was  marked  '^Plaintiff's  Ex- 
hibit 2.") 

Mr.  Do^de:  Q.  After  Mr.  Ceriat  signed  this 
document  what  did  you  do  with  it,  in  so  far  as 
Mr.  Henry  was  concerned? 

A.  I  understood  that  the  document  had  to  go  to 
Los  Angeles,  to  be  signed  by  Mr.  Henry,  and  I 
proceeded  to  go  to  work  when  it  was  accepted  by 
Mr.  Ceriat. 

Q.     Then  you  left  that  document  with  i\Ir.  Ceriat? 

A.     Yes. 

Q.  At  a  subsequent  date,  the  document  was  re- 
turned to  you?  A.     Yes. 
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Q.  It  was  returned  to  you  from  Los  Angeles,  or 
from  Alameda  to  you? 

A.     Well,  from  Mr.  Ceriat  to  me. 

Q.  When  you  left  the  document,  when  you  say 
it  had  to  go  to  Los  Angeles,  what  do  you  mean 
by  that?  A.     To  be  signed  by  Mr.  Henry. 

Q.  Did  you  know  what  capacity  Mr.  Henry  oc- 
cupied in  the  Flotation  Systems,  Inc.? 

A.     He  was  president. 

Q.  And  it  was  your  understanding  that  this  doc- 
ument was  sent  to  [47]  him?  A.     Yes. 

Q.  Now,  Item  1  of  this  agreement  says,  ^^  Com- 
plete installation  of  all  gasoline  pipe  line  as  covered 
by  plans  accompanying  specifications  9505,  includ- 
ing necessary  excavation,  back-fill,  replacement  of 
red  rock  surfacing,  repairs  to  any  existing  roads, 
welding  and  testing  all  joints  and  all  connections 
to  pit  boxes,"  which  are  specified.  Did  you  pro- 
ceed to  do  that  work  prior  to  the  time  that  the 
document  was  returned  to  you  from  Mr.  Henry  at 
Los  Angeles,  through  Mr.  Ceriat? 

A.  Yes,  I  proceeded  immediately  after  Mr.  Cer- 
iat accepted  it. 

Q.  The  agreement  of  May  28,  1940  refers  to  spe- 
cifications 9505.  Did  you  see  the  original  plans 
and  specifications? 

A.  I  saw  the  original  plans  and  specifications, 
yes. 

Q.  How  long  after  you  had  started  the  work 
was  it  that  there  was  any  question  about  any  work 
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or    any   question   about   the   work    that   you   were 

doing? 

A.  It  was  the  second  month  that  a  question 
arose. 

Q.  All  right,  what  happened  in  the  second 
month  ? 

A.  We  were  arriving  with  some  lines  to  the 
pit  and  we  were  required  to  do  some  additional 
welding  on  connections  inside  of  the  pit  on  some 
eight-inch  lines,  and  they  issued  an  order  to  me 
to  weld  eight-inch  connections. 

Q.  What  were  the  circumstances  resulting  in  is- 
suing this  or  any  extra  work  order  relative  to  work 
in  the  pits? 

A.  They  required  these  extra  welding  connec- 
tions inside  the  pit  in  order  to  meet  with  some  con- 
nections or  some  work  being  installed  by  the  Aqua 
Systems. 

Q.     Who  are  they? 

A.  They  are  the  people  who  furnished  the  ac- 
tual control  of  this  distribution  of  gasoline. 

O.  Did  they  also  furnish  the  actual  equipment 
in  the  pit?  [48] 

A.  They  furnished  the  equipment  inside  of  the 
pit,  especially  equipment  connecting  with  connec- 
tions on  top  of  the  tank,  which  were  inside  of  the 
tank. 

Q.  Was  there  any  discussion  at  any  time  about 
the  fact  that  the  material  and  equipment  inside  of 
the  pit  was  extra  or  special  equi])ment? 
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A.  Yes.  Mr.  Snyder  told  me  that  the  work  in- 
side of  the  pit  was  extra  equipment. 

Q.  Was  there  any  discussion  about  you  doing 
any  of  the  Aqua  Company's  work?  A.     No. 

Q.     Nothing  ever  said  about  that?  A.     No. 

Q.  Did  either  one  of  these  extra  work  orders 
bring  us  to  the  point  where  I  interrupted  you  for 
a  moment,  about  getting  an  extra  work  order  for 
the  connection  of  the  equipment  inside  of  the  pit? 

A.  The  extra  work  order  that  was  issued  and  ap- 
proved and  paid  for  would  show  on  the  July  state- 
ment that  I  rendered  to  the  Flotation  Systems. 

Mr.  Doyle:  Have  you  that  statement,  Mr.  Har- 
loe? 

Mr.  Harloe:  You  mean  a  statement  submitted 
by  Mr.  Pollia? 

A.     In  July,  that  would  have  been  due  in  August. 

Mr.  Harloe :  We  have  no  statement  of  July,  Mr. 
Pollia. 

Mr.  Doyle :  Q.  You  submitted  a  statement  about 
when  with  respect  to  the  testimony  that  you  have 
just  given?  A.     At  the  end  of  July. 

Q.     What  did  that  statement  consist  of? 

A.  Work  that  had  been  done  during  the  month 
of  July,  along  with  some  extra  work  that  had  also 
been  done. 

Q.  During  the  time  that  you  were  on  the  job, 
did  you  receive  extra'  work  orders  ?  A.     Yes. 

Q.  So  that  there  will  be  no  question  about  it, 
irrespective  of  any  legal  interpretation  of  any  extra 
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work  orders  that  you  re-  [49]  ceived,  it  was  your 
understanding  that  they  should  not  be  included  in 
the  original  contract  of  May  28th,  but  as  a  matter 
of  fact  separate  and  distinct,  and  entirely  different 
work  ?  A.     Yes. 

Mr.  Harloe:  Just  a  minute,  I  will  object  to  the 
form  of  that  question,  his  understanding.  The  work 
orders  speak  for  themselves. 

The  Court:  The  written  instruments  undoubt- 
edly speak  for  themselves.  We  will  consider  that 
question  later. 

Mr.  Doyle :  Q.  I  show  you  a  document  and  ask 
you  what  that  is.   What  is  that  document? 

A.     That  is  an  extra  work  order. 

Q.     That  is  dated  when?  A.     July  31. 

Q.  What  is  the  number  of  that  extra  work  or- 
der? A.     273. 

Q.  There  is  a  signature  down  in  the  lower  right- 
hand  corner;  whose  signature  is  that? 

A.     F.  E.  Kalte. 

Q.     Do  you  know  who  Mr.  Kalte  is? 

A.  Well,  yes,  he  is  the  gentleman  on  the  right, 
there. 

Q.  What  occupation  or  what  status  did  he  have 
with  the  Flotation  Systems,  Inc.? 

A.  I  believe  he  was  vice-president  and  secret 
tary,  I  don't  know. 

Mr.  Harloe:     Q.     What  was  the  number  of  that? 

A.     273. 

Mr.  Doyle:     Dated  July  31,  1940. 
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Q.  What  were  the  circumstances  of  your  get- 
ting this  work  order,  No.  273,  on  July  31,  1940? 

A.  This  w^ork  order,  here,  covered  certain  work 
inside  of  the  pit. 

Q.     Work  inside  of  the  pit?  A.     Yes. 

Q.     What  were  the  circumstances  of  that? 

A.  Well,  Mr.  Kalte  asked  me  to  give  him  a  price 
for  the  installation  of  this  work  inside  of  these  ten 
pits. 

Q.  Had  there  been  any  question  up  to  July  31 
about  your  original  contract  of  May  28,  1940  for  do- 
ing work  inside  of  the  pits  ?  [50] 

A.     There  was  not. 

Q.  Upon  receipt  of  that  extra  work  order  from 
Mr.  Kalte,  did  you  commence  to  do  work  inside 
of  the  pit? 

A.  Mr.  Kalte  asked  me  for  a  price  on  the  work 
inside  of  these  ten  pits. 

Q.     Did  you  give  him  a  price? 

A.  I  figured  up  a  price  and  he  went  out  and 
came  back  a  little  while  later  and  said  he  thought 
it  was  a  little  high,  but  he  issued  the  order. 

Q.  When  you  got  that  order  did  you  proceed  to 
do  the  work? 

A.  We  did  not  proceed  with  the  work  on  these 
various  pits  right  away,  because  they  did  not  have 
the  equipment. 

Q.  I  realize  that,  but  eventually  you  commenced 
to  and  actually  did  the  work  covered  by  that  order  ? 

A.    Yes. 
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Q.  And  the  amount  of  that  extra  work  order 
is  what  sum?  A.     Ten  pits  at  $77  a  pit. 

Mr.  Doyle:     We  ask  that  this  be  introduced  in 
evidence  as  Plaintiff's  Exhibit  next  in  order. 
The  Court:     It  may  be  admitted. 

(The  Extra  Work  Order  of  July  31,   1940 
was  marked  '^Plaintiff's  Exhibit  3.") 

Mr.  Doyle:  Q.  I  show  you  another  form,  in 
order  to  save  time,  of  Flotation  Systems,  Inc.,  No. 
274.  The  signature  down  in  the  lower  right  hand 
corner  of  that  form  is  whose? 

A.     Mr.  Kalte's. 

Q.  What  were  the  circumstances  of  the  issuance 
of  that  extra  work  order? 

A.     That  was  similar  to  No.  273. 

Q.     Covering  the  same  situation? 

A.  Covering  the  vsame  situation,  only  in  this 
case  we  had  stayed  on  the  job  as  long  as  we  could 
and  they  still  did  not  have  the  equipment  to  finish 
this,  so  we  had  completed  all  the  work  on  273  and 
all  the  work  covered  by  the  contract,  and  covered 
by  the  extra  work  orders,  and  then  we  notified  Mr. 
Snyder  whenever  he  got  this  equipment  we  would 
come  [51]  back  and  complete  this  extra  work  order. 

Q.     Did  the  equipment  eventually  come? 

A.  It  eventually  came,  but  we  were  never  noti- 
fied to  come  over  and  complete  it. 

Mr.  Doyle:  There  is  a  second  work  order  274 
dated  July  31,  1940;  the  price  to  be  paid  for  this 
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service  is  $77  per  pit.   I  ask  that  that  be  introduced 

as  Plaintiff's  Exhibit  next  in  order. 

The  Court:     It  may  be  admitted  and  marked. 
(The  work  order  of  July  31,  1940,  No.  274, 
is  marked  ^^Plaintiff's  Exhibit  4.") 

Mr.  Doyle :  Q.  During  the  time  you  did  the  ex- 
tra work  under  work  orders  273  and  274,  from 
where  did  you  receive  the  equipment  you  were 
using?  A.     From  the  Flotation  Systems. 

Q.  Your  contract  of  May  28,  1940,  was  for  labor 
and  installation'?  A.     Yes. 

Q.     Not  equipment "?  A.     Not  equipment. 

Q.  And  you  waited  upon  delivery  from  Flotation 
of  the  material  to  do  the  work  as  provided  by  the 
contract  of  May  28,  1940  in  orders  273  and  274? 

A.     Yes. 

Q.  I  will  show  you,  in  the  interest  of  time,  an 
extra  work  order  No.  280,  dated  August  3,  1940, 
with  a  signature  in  the  lower  right-hand  corner. 
Whose  signature  is  that?  A.     E.  Ceriat. 

Q.  He  is  the  gentleman  you  have  heretofore 
referred  to?  A.     Yes. 

Q.  What  were  the  circumstances  of  the  issu- 
ance of  that  extra  work  order? 

A.  They  wanted  to  install  an  extra  165  feet  of 
6-inch  cast  iron  water  main. 

Q.  You  were  subsequently  given  an  extra  work 
order  for  that  ?  A.     Yes. 

Mr.  Doyle :  I  ask  that  that  be  introduced  in  evi- 
dence as  Plaintiff's  Exhibit  next  in  order.  [52] 
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The  Court:     It  may  be  admitted  and  marked. 
(Extra  work  order  of  August  3,  1940,  No. 
280,  was  marked  ^'Plaintife's  Exhibit  5.") 

Mr.  Doyle:  Q.  I  will  show  you  another  extra 
work  order  No.  1207,  dated  August  26,  1940;  whose 
signature  is  that  in  the  lower  right-hand  corner'? 

A.     That  is  Mr.  Snyder's. 

Q.  What  were  the  circumstances  of  the  issuance 
of  that  extra  work  order? 

A.  They  ordered  more  labor  to  install  some 
branch  lines,  and  I  furnished  them  with  labor  for 
them. 

Q.     That  price  was  how  much? 

A.     $208. 

Mr.  Doyle:  I  ask  that  that  be  introduced  in 
evidence  as  Plaintiff's  Exhibit  next  in  order. 

The  Court:     It  may  be  admitted  and  marked. 
(Extra  work  order  No.  1207  of  August  26, 
1940  was  marked  ^'Plaintiff's  Exhibit  6.") 

Mr.  Doyle:  Q.  I  will  show  you  another  extra 
work  order  No.  1215,  dated  August  29,  1940.  Whose 
signature  is  that  in  the  lower  right-hand  corner? 

A.     Mr.  Snyder's. 

Q.  What  were  the  circumstances  with  respect 
to  the  issuance  of  that  extra  work  order? 

A.  The  Inspection  Division  of  the  Navy  De])art- 
ment  at  Alameda  insisted  that  tlu\v  clamp  these  pipe 
lines,  and  Mr.  Snyder  issued  an  order  for  me  to 
place  those  clamps  on  tlie  ])ipe  line  connecting  to 
the  pits  in  various  places. 
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Q.  Pursuant  to  that  extra  work  order  did  you 
do  the  work?  A.     Yes. 

Mr.  Doyle:  I  ask  that  that  be  introduced  into 
evidence  as  Plaintiff's  next  in  order. 

The   Court:     It   may  be   admitted   and  marked. 
(The  work  order  dated  August  29,  1940,  No. 
1215,  was  marked  '^Plaintiff's  Exhibit  7.") 

[53] 

Mr.  Doyle:  Q.  I  show  you  extra  work  order 
No.  1431  from  the  Flotation  Systems,  Inc.  Whose 
signature  is  that  in  the  lower  right-hand  corner  of 
the  word  order? 

A.  I  can't  make  that  out  very  good,  it  looks  like 
Mr.  Taylor. 

Q.  Was  there  a  Mr.  Taylor  connected  with  the 
Flotation  Systems,  Inc.?  A.     Yes,  there  was. 

Q.  Do  you  know  what  Mr.  Taylor's  official  con- 
nection or  capacity  was?  A.     No,  I  do  not. 

Q.  This  document  of  the  Flotation  Systems, 
Inc.  numbered  1431,  signed  by  some  initials  and  the 
last  name  Taylor,  was  issued  to  you  for  what  pur- 
pose? A.     I  don't  know. 

Q.  It  states,  ''To  cover  field  pipe  work  as  per 
contract  of  May  28,  1940. ' '  A.     Yes. 

Q.     $16,040.  A.     Yes. 

Mr.  Doyle:  I  ask  that  that  be  introduced  in 
evidence  as  Plaintiff's  Exhibit  next  in  order. 

The  Court :     It  may  be  admitted  and  marked. 
(Extra  work  order  dated  7/1/40,  No.  1431, 
was  marked  "Plaintiff's  Exhibit  8.") 
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Mr.  Doyle:  Q.  On  the  letter  of  May  28,  1940, 
in  which  you  quoted  a  price  on  the  work  and  these 
extra  work  orders,  you  proceeded  to  do  the  work  as 
provided  by  those  contracts,  did  you  ? 

A.     Yes. 

Q.  I  will  show  you  another  document  which  is 
dated  August  7,  1940,  on  the  letterhead  of  Flotation 
Systems,  Inc.,  signed  by  Eugene  Ceriat,  Construc- 
tion Superintendent,  and  ask  you  what  that  is. 

A.  This  relates  to  wherever  we  made  a  weld  and 
it  left  a  joint  that  was  unprotected,  we  were  to  pro- 
tect this  fitting,  or  joint,  or  whatever  the  case  might 
be,  with  an  approved  wrapping  that  was  specified 
by  the  Navy,  and  this  covered  the  work  set 
forth  [54]  in  here. 

Q.  Did  you  proceed  to  do  the  work  specified  in 
this  letter  of  August  7,  1940?  A.     Yes. 

Mr.  Doyle :  I  ask  that  that  be  introduced  in  evi- 
dence as  Plaintiff's  Exhibit  next  in  order. 

The  Court:     It  may  be  admitted  and  marked. 
(The  letter  of  August  7,  1940,  was  marked 
^'Plaintiff's  Exhibit  9.") 

Mr.  Doyle:  Q.  After  you  had  been  doing  work 
for  some  time  did  a  question  come  up  about  some 
money  being  paid? 

A.  That  was  on  the  last  demand  that  I  sent  a 
statement  in  for,  on  which  I  only  received  a  portion 
of  the  money,  when  the  question  of  money  arose. 

Q.  Now,  at  that  time  did  Mr.  Kalte,  as  far  as 
you  know,  come  up  from  Los  Angeles  and  see  you 
on  the  job?  A.    Yes. 
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Q.  What  conversation  did  you  have  on  the  job 
with  Mr.  Kalte  relating  to  work  and/or  money? 

A.  At  the  time  that  I  talked  to  Mr.  Kalte,  it  was 
in  August,  the  latter  part  of  August. 

Q.     Of  what  year?  A.     1940. 

Q.     Go  ahead. 

A.  We  had  done  a  lot  of  work  inside  of  the  pits 
based  on  a  unit  price. 

Q.  What  do  you  mean  by  work  inside  of  the  pits 
at  a  unit  price? 

A.  Well,  that  was  work  that  came  up  inside  of 
the  pits,  and  Mr.  Snyder  submitted  a  unit  price 
list  to  me,  which  was  so  much  a  joint,  and  so  much 
a  fitting  inside  of  the  pits. 

Q.  When  Mr.  Snyder  submitted  that  to  you  was 
there  any  question  raised  at  that  time  by  anybody 
that  the  work  that  you  were  then  to  do  inside  of  the 
pits  was  work  covered  by  the  original  contract  of 
May  28,  1940,  and  their  contract  order  of  July  1, 
1940,  1431?  A.     No.  [55] 

Q.     There  was  not?  A.     Yes. 

Q.  Now,  then,  this  work  that  you  were  doing, 
the  unit  price  job,  what  discussion  was  there  about 
that  matter? 

A.  The  only  discussion  I  had  with  Mr.  Kalte  in 
the  latter  part  of  August,  1940,  was  I  told  him  that 
a  considerable  amount  of  this  work  had  been  done. 

Q.  A  considerable  amount  of  what  work,  inside 
of  the  pits? 

A.     No,  this  extra  unit  price  order. 
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Q.     Go  ahead. 

A.  Mr.  Kalte  told  me  that  before  I  came  down 
with  the  bill,  or  before  I  sent  the  bill  to  the  Flota- 
tion Systems,  to  have  Mr.  Snyder  itemize  the 
amount  of  work^  and  that  was  done. 

Q.  Anything  else  said  between  you  and  Mr. 
Kalte?  A.     No. 

Q.  Did  you  go  in  and  see  Mr.  Snyder  in  con- 
formance to  Mr.  Kalte 's  suggestion? 

A.  I  made  an  appointment  with  Mr.  Snyder  one 
evening  at  the  office  of  the  Flotation  Systems  at  the 
Alameda  Naval  Air  Base. 

Q.  Who  was  there  that  evening  at  the  office  of 
the  Flotation  Sj^stems  at  the  Alameda  Air  Base? 

A.     Mr.  and  Mrs.  Snyder. 

Q.     And  yourself?  A.     And  myself. 

Q.  Did  Mr.  Snyder  prepare  some  kind  of  an 
advice  or  something  to  the  Los  Angeles  office  of  the 
Flotation  Systems  about  this  matter? 

A.  He  prepared  an  itemized  list  of  the  work  that 
I  had  completed  inside  of  the  pits. 

Q.  You  were  there  that  evening  while  he  pre 
pared  it?  A.     Yes. 

Q.     After  he  prepared  it  did  he  deliver  it  to  you? 

A.     Yes. 

Q.  Was  there  any  question  then  about  any  work 
about  the  pit,  or  inside  the  pit,  or  any  ambiguity 
or  any  doubt  expressed  between  either  one  of  you? 

A.     No. 

Q.     You  got  a  letter  from  Mr.  Snyder,  did  you  ? 

A.    Yes. 
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Q.     You  proceeded  to  Los  Angeles  1 

A.     Yes.  [56] 

Q.  Wlien  you  got  to  Los  Angeles  where  did  you 
go,  I  mean  the  following  morning,  not  that  night. 

A.  I  went  out  to  the  office  of  the  Flotation 
Systems. 

Q.  When  you  got  out  to  the  office  of  the  Flota- 
tion Systems,  the  next  morning,  whom  did  you  see 
out  there  ?  A.     Mr.  Kalte. 

Q.  Did  you  have  a  conversation  with  Mr.  Kalte 
at  that  time  and  place?  A.     Yes. 

Q.     Who  was  present  ? 

A.  Well,  I  presented  the  bill,  a  statement  item- 
ized that  Mr.  Snyder  had  delivered,  along  with  the 
bill.  Mr.  Kalte  looked  at  it  and  said,  *^Well,  I 
want  to  have  a  talk  with  Mr.  Henry,"  and  he  said, 
^^I  think  you  ought  to  join  us,  too,"  and  we  went 
in  and  discussed  it. 

Q.  When  you  say  you  went  in  and  discussed  it, 
where  did  you  go — into  Mr.  Henry's  office? 

A.     Yes,  into  Mr.  Henry's  office. 

Q.     Who  was  there  ? 

A.  Mr.  Kalte,  Mr.  Henry  and  myself.  A  few 
minutes  after  we  were  inside  of  the  office  Mr.  Kalte 
went  out  and  called  in  Mr.  Ceriat. 

Q.  There  was  Mr.  Henry,  Mr.  Kalte,  and  Mr. 
Ceriat,  of  the  Flotation  Systems,  and  yourself,  is 
that  right  ?  A.     Yes. 

Q.  Just  relate  the  conversation  that  occurred  at 
that  time  and  place. 
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A.  Well,  Mr.  Kalte  raised  the  question  with  Mr. 
Henry  that  he  was  under  the  impression  that  the 
work  inside  of  the  pits  was  included  in  the  bid. 

Q.     What  did  you  tell  him  ? 

A.  I  told  him  it  was  not  included  in  the  contract, 
I  said  not  according  to  the  contract  I  have.  And 
Mr.  Henry  made  the  statement  that  he  did  not  think 
he  even  signed  the  contract  between  me  and  the 
Flotation  Systems  which  I  had  in  my  pocket. 

Q.  You  are  talking  about  the  letter  of  May  28, 
1940? 

A.  It  was  O.  K.'d  by  James  Q.  Henry.  I  said, 
^^I  have  the  con-  [57]  tract  in  my  pocket  with  your 
name  on  it,  Mr.  Henry." 

Q.     AVhat  didyou  do? 

A.     Then  I  showed  it  to  him. 

Q.  That  was  Plaintiff's  Exhibit  No.  2,  is  that 
right  ?  A.     Yes. 

Q.  When  you  showed  that  to  Mr.  Henry  what 
was  the  conversation  about  at  that  time? 

A.  When  I  showed  him  this  contract,  he  said, 
''Well,  I  guess  that  is  my  signature,  I  signed  the 
contract,  all  right." 

Q.  Was  there  any  discussion  at  that  time  and 
place  about  the  work  being  up  to  the  pit  ? 

A.  After  they  read  the  contract  over,  Mr.  Henry 
and  Mr.  Kalte,  they  were  discussing  it  in  my  pres- 
ence, and  finally  Mr.  Kalte  said,  ^^I  guess  you  are 
the  only  business  man  here,  and  we  have  to  pay 
you." 

Q.     What  happened  then  ? 
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A.     We  came  out  to  the  outer  office. 

Q.     Who  are  ^Ve"? 

A.  Myself  and  Mr.  Kalte,  and  I  asked  Mr.  Kalte 
if  I  could  get  the  amount  of  the  demand,  which  was 
in  the  neighborhood  of  $5000. 

Q.     What  did  he  tell  you? 

A.  He  said  he  would  see  what  he  could  do,  he 
called  out  another  gentleman  from  another  office, 
I  believe  the  cashier,  and  he  talked  to  him  a  few 
minutes,  and  then  came  back  and  advanced  me  a 
check  of  $1000  on  account. 

Q.     What  did  he  tell  you  then? 

A.  I  said,  ''Can  I  get  the  rest  tomorrow?"  And 
he  said,  ''I  will  see  what  I  can  do,"  so  I  said,  "Shall 
I  come  out  tomorrow?"  And  he  said,  ''Yes,"  so  I 
went  out  the  next  morning. 

Q.     You  left  the  office,  then,  did  you? 

A.     Yes. 

Q.  And  the  following  morning  you  went  back 
to  the  Flotation  Systems  office  ? 

A.     That  is  right. 

Q.  What  happened  then?  Whom  did  you  see 
then  when  you  went  back?  A.     Mr.  Kalte. 

Q.     What  did  you  ask  him? 

A.  I  asked  him  if  he  had  done  anything  [58] 
about  the  balance,  and  he  said  "No."  I  asked  him 
if  he  would  care  to  issue  a  note,  I  would  discount 
that  note,  and  I  could  pay  some  of  the  bills,  and  he 
said  they  did  not  want  to  do  that,  I  should  not 
worry  about  it,  but  he  would  have  the  money  the 
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next  trip  that  lie  was  up  at  Alameda,  in  a  week 

or  so. 

The  Court:  We  will  take  a  recess  now  for  ten 
minutes. 

(After  recess:) 

The  Court:     You  may  proceed. 

Mr.  Doyle:  Q.  We  left  off  with  when  you 
talked  about  discounting  the  note  from  the  Flota- 
tion Systems  to  get  money  to  pay  bills. 

A.  Mr.  Kalte  said  they  did  not  want  to  do  that, 
for  me  not  to  worry,  he  would  bring  the  money  up 
in  a  week  or  so,  I  would  have  my  demand. 

Q.     What  did  you  do  then? 

A.  I  came  back  to  San  Francisco,  and  went  back 
on  the  job.  I  had  men  working  on  the  job  all  the 
time,  anyway. 

Q.     You,  personally,  then  went  back  on  the  job? 

A.     Yes. 

Q.  Did  you  see  Mr.  Kalte  on  the  job  at  a  later 
date  ?  A.     No. 

Q.  What  took  place  then?  Did  some  question 
arise  about  the  payment  of  the  balance  of  the  money 
that  was  due  you? 

A.     Mr.  Taylor  came  up  to  Alameda. 

Q.  Al)out  how  long  a  period  of  time  elapsed 
after  you  left  Los  Angeles  until  Mr.  Taylor  ap- 
peared at  Alameda? 

A.     I  believe  it  was  between  four  and  five  days. 

Q.     What  happened  when  Mr.  Taylor  came  up? 

A.  I  asked  Mr.  Taylor  if  he  brought  the  check 
up,  and  he  said  ''No,"  he  said  he  was  busy,  he  had 
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to  go  over  to  San  Francisco,  and  when  lie  came  back 

lie  would  talk  about  it. 

Q.     Did  Mr.  Taylor  leave?  A.     Yes. 

Q.  Did  he  come  back  and  see  you  at  the  Alameda 
Air  Base  ?  A.     Yes.  [59] 

Q.     Was  that  the  same  day? 

A.     The  same  day. 

Q.  When  Mr.  Taylor  came  back  and  saw  you 
later  on  the  same  day,  what  conversation  did  you 
have  then  about  this  money? 

A.  He  said  he  had  taken  the  matter  up  with 
their  attorney,  and  that  they  felt  that  the  work  that 
I  was  claiming  in  my  demand  was  included  in  the 
contract,  and  that  they  were  not  going  to  pay  it, 
if  I  wanted  to  I  could  go  over  and  see  their  at- 
torney. 

Q.     What  happened  then  ? 

A.  I  proceeded  to  work  and  went  over  and  saw 
the  Commander  about  it. 

Q.  You  mean  the  United  States  Naval  Com- 
mander ?  A.     Yes. 

Q.     What  was  his  name?  A.     Siebert. 

Q.  Was  Mr.  Taylor  there  when  you  saw  Com- 
mander Siebert?  A.     No. 

Q.  What  happened  then,  so  far  as  Mr.  Taylor, 
or  your  money,  or  your  work  was  concerned? 

A.  I  don't  know  who  it  was,  but  somebody  ar- 
ranged a  meeting  with  the  Commander  afterward. 

Q.     Did  you  go  to  that  meeting  ?  A.     Yes. 

Q.     Who  was  present? 

A.     Mr.  Snyder,  Mr.  Brazier 
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Q.     Who  was  Mr.  Brazier  ? 

A.  He  was  a  sort  of  a  superintendent  on  the  job 
for  the  Flotation  Systems. 

Q.     Go  ahead. 

A.  And  Mr.  Long,  who  was  an  inspector  in  the 
Naval  District. 

Q.     And  Mr.  Taylor? 

A.     Mr.  Taylor  was  not  there,  no. 

Q.  Mr.  Taylor  was  not  at  the  conversation,  is 
that  the  idea  ?  A.     Yes. 

Q.  After  you  had  this  conversation  what  hap- 
pened then? 

A.  Well,  I  felt  that  as  long  as  I  was  not  paid,  I 
didn't  want  to  do  any  more  work. 

Mr.  Harloe :  Just  a  minute.  We  move  to  strike 
out  the  answer  as  to  what  he  felt. 

The  Court :     What  he  felt  may  go  out.  [60] 

Mr.  Doyle:  You  cannot  testify  as  to  what  your 
feelings  were,  or  what  happend.  I  am  not  trying 
to  lead  you,  but  you  went  back  on  the  job,  and  you 
had  a  conversation,  and  irrespective  of  what  hap- 
pened at  that  conversation,  what  did  you  next  do? 
What  next  developed  about  the  work,  or  the  pay- 
ment of  the  money,  in  so  far  as  direct  contact  with 
any  of  the  Flotation  Systems  officials  was  con- 
cerned, or  any  of  their  members,  or  your  attorney? 

A.  Well,  the  question  arose  as  to  the  completion 
of  the  work.  The  work  had  to  ])e  completed.  The 
Commander  asked  me  if  I  was  willing  to  give  the 
Flotation  a  release  so  that  they  could  complete  the 
work,  and  it  was  agreed  that  the  Flotation  Systems 
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was  to  draw  up  a  satisfactory  character  of  a  release 
whereby  I  would  release  them  and  let  them  com- 
plete the  work. 

Q.  Did  you  receive,  ultimately,  some  kind  of  an 
agreement  from  the  Flotation  Systems,  which,  as 
far  as  you  know,  was  prepared  on  behalf  of  the 
Flotation  Systems,  whereby  you  released  the  Flota- 
tion Systems?  A.     Yes. 

Q.  Do  you  know  where  that  agreement  came 
from  ?  A.     No,  I  do  not. 

Q.  When  you  got  the  agreement,  what  did  you 
do  ?  A.     I  turned  it  over  to  my  attorney. 

Q.  First  of  all,  were  you  satisfied  with  the  agree- 
ment— not  the  legal  import  of  the  agreement? 

A.     No,  I  was  not. 

Q.     You  turned  it  over  to  your  attorney  ? 

A.     Yes. 

Q.     Who  was  he? 

A.     Mr.  Theodore  Tamba. 

Q.  Do  not  tell  us  what  the  conversation  was  with 
Mr.  Tamba.    What  did  Mr.  Tamba  do? 

A.     Mr.  Tamba  drew  up  an  agreement. 

Q.     A  counter-agreement,  is  that  it? 

A.     Yes. 

Q.  What  did  you  do  with  the  counter-agreement, 
so-called  ? 

A.     I  turned  it  over  to  Mr.  Snyder. 

Q.     Where— at  the  office? 

A.     At  the  office,  yes.  [61] 

Q.     What  happened  to  the  counter-agreement  ? 
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A.     They  did  not  accept  that. 

Q.     By  "they,''  whom  do  you  mean? 

A.  Mr.  Snyder  said  that  the  Flotation  people 
would  not  accept  it. 

Q.     What  happened  then  ? 

A.  I  went  back  and  reported  to  the  Commander 
that  we  could  not  come  to  any  agreement,  and  that 
I  would  proceed  and  complete  the  work. 

Q.     Did  you  proceed  and  complete  the  work  ? 

A.     Yes. 

Q.  You  still  have  not  been  paid  the  money  that 
was  due  you?  A.     That  is  right. 

Q.     What  did  you  do  then  ? 

A.  I  completed  all  the  work  covered  by  the  extra 
work  orders  and  covered  by  the  contract. 

Q.  When  was  the  first  time  that  you  were  in- 
formed by  anybody  on  behalf  of  the  Flotation  Sys- 
tems that  the  work  as  provided  in  Plaintiff's  Ex- 
hibit 2,  which  was  your  letter  to  them  on  May  28, 
1940  and  their  work  order  No.  1413,  of  July  1,  1941, 
which  is  confirming  your  letter  to  them — when  was 
the  first  time  that  you  heard  from  the  Flotation 
Systems  or  anybody  acting  on  their  behalf  that  the 
work  that  you  were  to  do  was  the  work  in  the  pits? 
A.  Not  Tuitil  after  I  presented  the  statement  in 
the  first  part  of  September  that  covered  the  extra 
work  orders. 

Q.  After  you  presented  the  statement  in  the  first 
part  of  September  they  said  they  would  send  you 
up  the  money?  A.     Yes. 
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Q.  And  Mr.  Henry  said  he  did  not  know  he 
signed  the  contract?  A.     Yes. 

Mr.  Doyle:  Mr.  Harloe,  would  you  please  look 
through  your  file  again  for  a  statement  which  was 
sent  by  the  witness  to  the  Flotation  Systems,  dated 
August  29,  1940? 

Mr.  Harloe :     I  have  that. 

Mr.  Doyle :  Q.  I  will  show  you  a  letter  on  your 
stationery,  [62]  which  is  dated  August  29,  1940.  Do 
you  recall  that  document?  A.     Yes. 

Q.  Before  the  recess  there  was  a  question  about 
your  getting  some  money,  or  about  getting  some 
extra  work  in  the  pits.  Does  that  statement  contain 
any  charges  for  work  in  the  pits  on  any  extra  work 
order  ? 

Mr.  Harloe :  Just  a  minute.  I  have  no  objection 
to  your  leading  the  witness  for  the  purpose  of  ex- 
pedition, as  I  think  we  can  get  along  much  quicker, 
but  I  do  object  to  your  asking  the  v/itness  what 
appears  in  the  statement.  The  statement  speaks  for 
itself. 

Mr.  Doyle :  All  right.  Mr.  Harloe,  have  you  the 
checks  that  constitute  payment  No.  2  in  the  sum 
of  $4737.49? 

Mr.  Harloe:  No,  I  have  not  got  the  checks.  I 
have  photostatic  copies  of  them.  Maybe  the  witness 
can  identify  the  photostatic  copies. 

Mr.  Doyle :  Perhaps  I  can  straighten  it  out.  On 
this  statement  which  you  have  in  your  hand  there 
is  an  item  there  of  $4737.49.    Do  you  see  that  item  ? 
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A.     Yes. 

Q.  Was  that  an  item  of  one  payment,  or  were 
there  various  payments  making  that  total? 

A.  This  payment  No.  2  consisted  of  a  portion  of 
the  work  under  the  contract,  and  extra  work  and 
rent  of  equipment. 

The  Court:  That  is  not  in  answer  to  the  ques- 
tion that  was  asked. 

Mr.  Doyle:  Q.  There  were  various  checks  is- 
sued for  various  work  totaling  $4737.49  ? 

A.     That  is  right. 

Q.  And  the  various  checks  that  were  issued  to- 
taling $4737.49  were  for  what?  Was  that  for,  as 
far  as  you  know,  work  under  the  original  contract, 
or  for  work  covered  by  the  extra  work  [63]  orders 
that  you  received? 

A.  Well,  it  covered  a  little  for  exti'a  work  orders, 
and  I  had  excavation  equipment  on  the  job  that 
was  working  for  me,  which  T,  in  turn,  rented  to 
them,  plus  work  on  the  original  contract. 

Q.  In  other  words,  the  $4737.49  covered  obliga- 
tions for  work  under  the  original  contract,  and  also 
for  work  under  the  extra  work  orders,  is  that  right? 

A.    Yes. 

Q.  And  the  work  that  was  under  tlie  extra  work 
orders,  what  did  that  cover  ? 

A.  That  covered  32  wells  on  6-inch  pipe,  32 
wells  on  8-inch  pipe  inside  of  the  pits. 

Q.     Inside  of  the  pits?  A.     Yes. 

Q.  Extra  welding  of  extra  joints  inside  of  the 
pits?  A.     Yes. 
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Q.  Was  there  any  other  question  about  the  extra 
work  that  you  did  inside  of  the  pits  by  welding  the 
extra  joints?  A.     No. 

Q.  You  submitted  a  bill,  and  as  a  matter  of  fact 
you  got  paid  for  the  extra  work  inside  of  the  pits, 
did  you?  A.     Yes. 

Q.  I  will  show  you  a  letter  from  Flotation  Sys- 
tems, Inc.,  dated  August  23,  1940,  signed  by  Flota- 
tion Systems,  Inc.,  by  Arthur  T.  Snyder,  Engineer, 
and  addressed  to  you,  and  ask  you  to  explain  the 
circumstances  of  the  issuance  of  that  letter. 

A.  This  letter  was  issued  to  cover  extra  work 
inside  of  the  pits  on  a  unit  price  basis. 

Q.  You  testified  to  that  before  this  morning's 
recess,  about  the  unit  price  basis.  Will  you  please 
explain  that  letter  with  reference  to  the  unit  price 
on  extra  work  inside  of  the  pit  ? 

A.  Certain  work  inside  of  the  pit  was  being 
done  by  the  Aqua  Systems,  and  then  it  required 
bolting  up  the  valves  where  the  Aqua  Systems  ter- 
minated their  work. 

Q.     Can  you  explain  that  a  little  bit  more? 

A.  In  other  words,  in  each  one  of  these  pits 
there  were  two  special  valves  manufactur-  [64]  ed 
by  the  Aqua  Systems,  which  bolted  onto  the  ends 
of  the  pipe  in  the  tanks,  and  then  from  there  some 
regular  standard  equipment,  such  as  check  valves, 
and  elbows,  flanged  elbows,  and  they  issued  an  order 
based  on  unit  prices,  bolting  up  4-inch  flange  joints 
$2.50  apiece. 

Q.     As  a  result  of   special  equipment   of  Aqua 
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Systems,  in  order  to  connect  it  up  you  got  that  letter 
to  do  that  work  inside  of  the  pit,  and  you  did  that? 
A.     Yes,  covering  that  work  inside  of  the  pit. 
Q.     You  did  that  under  the  extra  work  order  ? 
A.     Yes. 

Mr.  Doyle:  I  will  ask  that  this  letter  be  intro- 
duced in  evidence  next  in  order. 

(The  letter  from  Flotation  Systems  to  Pollia 
dated  August  23,  1940,  was  marked  ''Plaintiff's 
Exhibit  10.") 

Mr.  Doyle :     I  will  ask  that  the  letter  of  August 
29,  1940  relative  to  the  $4737.49  be  introduced  in 
evidence  as  Plaintiff's  Exhibit  next  in  order,  also. 
The  Court :     It  may  be  admitted  in  evidence. 

(The  letter  of  August  29,  1940,  from  Pollia 
to  Flotation  Systems,  was  marked  ''Plaintiff's 
Exihibit  11.") 

Mr.  Doyle :  Q.  Mr.  Pollia,  pursuant  to  the  bill 
of  particulars  that  was  delivered  in  response  to  the 
Defendants'  demand  the  total  bill  was  $26,908.70. 

A.     Yes. 

Q.  You  received  certain  payments  in  the  sum  of 
$17,181.49,  and  under  the  original  contract  and 
extra  work  orders  there  is  a  balance  due  of 
$9,727.21?  A.     Yes. 

Mr.  Doyle :     Take  the  witness. 

Cross-Examination 
Mr.  Harloe:     Q.     Mr.  Pollia,  when  did  you  first 
look  at  the  ])lans  and  specifications  for  the  doing 
of  this  work?  [65] 
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A.     When  I  was  preparing  the  bid. 

Q.     When  you  were  preparing  the  bid  'f 

A.     Yes. 

Q.  You  went  over  the  plans  and  specifications — 
just  look  at  these,  will  you,  please,  Mr.  Pollia? 
Those  were  the  specifications? 

A.     Those  were  the  specifications. 

Q.  Will  you  identify  those  plans^  if  you  will,  as 
the  plans  that  you  examined  for  the  doing  of  that 
work? 

A.     Those  were  the  plans  I  checked. 

Q.     Did  you  also  check  up  this  one? 

A.     I  just  looked  at  this  one. 

The  Court:     You  had  better  identify  them. 

Mr.  Harloe:  I  will  identify  them.  The  first 
plan.  No.  1210-43-4,  had  nothing  to  do  with  your 
work,  did  it?  A.     No. 

Q.     That  had  nothing  to  do  with  your  work? 

A.     No. 

Q.  We  will  take  that  out.  Plan  1210-43-3  is  the 
plan  for  the  pits,  is  it  not  ?  A.     Yes. 

Q.     And  plan  1210-43-5  is  the  outside  piping? 

A.     Outside  piping,  yes. 

Q.  The  piping  of  the  tanks.  This  plan,  here, 
1210-43-3  shows  certain  fittings  in  the  pits,  doesn't 
it?  A.     It  shows  all  special  fittings  in  the  pit. 

Q.     They  show  all  of  the  fittings? 

A.     They  show  the  different  equipment  in  the  pit. 

Q.     Special  equipment  to  be  placed  in  the  pit  ? 

A.     Yes. 
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Q.  When  you  were  asked  to  figure  on  this  work 
you  were  asked  to  figure  on  the  work  of  installing 
all  of  the  pipe,  weren't  you? 

A.  I  was  asked  to  submit  a  ))id  to  do  all  of  the 
field  piping. 

Q.  All  of  the  pipe  installation,  all  of  the 
fittings?  A.     No. 

Q.  You  say  you  were  only  asked  to  submit  a  bid 
for  the  field  piping?  A.     Field  piping. 

Q.  The  plans  for  the  pits  and  the  plans  for  the 
field  piping  were  [66]  together,  were  they  not  ? 

A.  I  saw  the  plan  for  the  field  piping  only — I 
saw  the  plan  for  the  pit  piping,  but  I  was  informed 
that  was  special  equipment. 

Q.  You  say  you  were  informed  it  was  special 
equipment?  A.     Yes. 

Q.  Isn't  there  a  lot  of  standard  equipment 
shown  in  there? 

A.  These  are  all  valves  made  by  the  Aqiui  peo- 
ple, in  every  one  of  these  pits. 

Q.  Answer  my  question,  isn't  there  a  lot  of 
standard  pipe  equipment  shown  on  these  plans? 

A.     Inside  of  the  pit? 

Q.     Yes.  A.     No,  there  is  not. 

Q.     None,  at  all  ?  A.     No,  there  is  not. 

Q.  There  is  no  standard  equi]nnent  shown  in 
there  at  all? 

Mr.  Harloe:  I  will  offer  these  plans  and  speci- 
fications in  evidence  as  Defendants'  Exhibit. 

Mr.  Doyle:  Mr.  Harloe,  I  do  not  believe  he 
answered  the  last  question. 
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Mr.  Harloe :  I  asked  him  if  there  was  any  stand- 
ard equipment. 

Mr.  Doyle:     You  asked  a  question  after  that. 
A.     No,  there  is  no  standard  equipment. 

(The  plans  were  marked  ^^Defendants'  Ex- 
hibit A.'') 

Mr.  Harloe.  Q.  Mr.  Pollia,  you  were  on  the 
location  there  prior  to  the  submitting  of  the  bid  for 
the  doing  of  this  work  ^  A.     Yes. 

Q.  Whom  did  you  first  speak  to  relative  to  the 
doing  of  this  work?  A.     Mr.  Ceriat. 

Q.     You  saw  Mr.  Ceriat  ?  A.     Yes. 

Q.  Did  you  and  Mr.  Ceriat  examine  the  plans 
together  at  all?  A.     Yes. 

Q.     You  did?  A.     Yes. 

Q.  That  work  that  you  did  there,  Mr.  Pollia, 
would  come  under  [67]  the  head  of  plumbing  or 
pipe  fitting — which  one  would  it  come  under  the 
head  of? 

A.     It  comes  under  the  head  of  pipe  fitting. 

Q.  It  comes  under  the  head  of  pipe  fitting,  all 
of  the  work  there,  that  is  relative  to  the  pipes  ? 

A.     That  had  reference  to  the  pipes. 

Q.  Let  me  ask  this  question:  During  all  of  the 
time  you  were  there  did  you  ever  see  any  other 
pipe  fitter,  contract  pipe  fitter  there  besides  your- 
self and  the  men  employed  by  you  ?  A.     Yes. 

Q.     Who? 

A.  There  was  a  Mr.  Johnson,  who  was  employed 
by  the  Aqua  people  as  a  pipe  fitter. 
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Q.  That  was  Mr.  Johnson.  Did  he  do  any  work 
there  ^  A.     Yes. 

Q.     Did  he  do  any  work  while  you  were  there  ? 

A.     Yes. 

Q.     What  work  did  he  do? 

A.     He  installed  these  special  valves  in  these  pits. 

Q.     These  were  where  ? 

A.     They  are  marked  on  the  plan. 

Q.  They  are  special  valves — they  are  a  special 
article  of  the  Aqua  people,  themselves,  are  they  not  ? 

A.  Yes,  I  believe  they  are,  I  don't  know,  per- 
sonally. 

Q.  In  other  words,  they  are  special  valves  that 
are  shown  on  these  plans  and  speeifications  and  ihey 
are  the  valves  that  the  Aqua  people  put  in  ? 

A.     Yes. 

Q.  Do  you  know  who  Mr.  Johnson  was  working 
for,  I  mean  what  company  he  was  connected  with? 

A.  I  understood  he  was  working  for  the  Aqua 
people. 

Q.  You  understood  he  was  working  for  the 
Aqua  people  ?  A.     Yes. 

Q.  Mr.  Pollia,  in  your  contract,  Exhibit  No.  2  in 
evidence,  the  third  paragraph  calls  for  *^  Complete 
installation  of  a  12-inch  terra  cotta  drain  pipe." 

A.     Yes. 

Q.     You  remember  that,  do  you  ? 

A.     Yes.  [68] 

Q.     That  was  changed,  was  it,  Mr.  Pollia? 

A.     Yes. 
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Q.     It  was  entirely  omitted?  A.     Yes. 

Q.  And  what  was  the  amount  decided  on  that 
you  allowed  for  the  omission  of  that  article? 

A.     I  believe  it  was  $2300. 

Q.  $2300  for  the  omission  of  the  terra  cotta 
drain  pipe?  A.     Yes. 

Q.  When  you  answered  Mr.  Doyle's  question 
that  you  had  completed  all  of  this  contract  for  the 
sum  of  $16,000,  you  did  not  remember  that  the 
entire  drain  pipe  had  been  omitted  at  that  time? 

A.  I  knew  the  tile  drain  had  been  omitted.  I 
answered  the  question  that  I  completed  the  work 
covered  by  the  contract,  covered  in  my  statement. 

Q.     This  tile  drain  of  $2300  was  omitted? 

A.     Yes. 

Q.  Now,  Mr.  Pollia,  you  stated  the  first  time 
that  you  remembered  any  question  being  raised 
with  reference  to  whether  or  not  you  should  do 
the  work  of  installing  the  fittings  in  the  pits  was 
when  you  sent  that  letter  of  August  29th.  Is  that 
so  ?  A.    Yes. 

Q.  Prior  to  August  29th  you  had  done  consid- 
erable work  in  the  pits,  hadn't  you?  A.     Yes. 

Q.  Now,  this  contract,  you  say,  was  actually 
typed  up  by  Mr.   Snyder.  A.     Yes. 

Q.  Had  you  had  any  conversation  or  any  dis- 
cussion with  Mr.  Snyder  at  that  time  with  refer- 
ence to  what  was  to  go  into  this  contract? 

A.     Yes. 

Q.     Did  you  have   any   conversation   or   discus- 
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sion  with  Mr.  Snyder  as  to  what — as  to  the  agree- 
ment between  you,  as  to  what  you  should  do  and 
what  you  should  not  do? 

A.     Our   understanding 

Q.  I  do  not  want  any  understanding,  I  ask 
you  the  question,  did  you  have  any  conversation 
or  discussion?  A.     Yes. 

Q.     Prior  to  the  drawing  up  of  this  contract? 

A.     When  it  was  being  drawn.   [69] 

Q.  Maybe  you  do  not  understand  me.  Your 
first  negotiations  for  the  purpose  of  submitting 
a  bid  were  with  Mr.  Ceriat,  were  they  not? 

A.     Yes. 

Q.  Did  you  have  any  agreement  or  conversa- 
tion or  discussion  with  Mr.  Snyder  with  reference 
to  submitting  a  bid?  A.     Yes. 

Q.  That  was  prior  to  the  actual  drawing  up  of 
this  contract? 

A.  It  was  before;  we  came  to  an  agreement  and 
then  that  contract  was  drawn  up,  and  it  was  sat- 
isfactory to  me,  and  I  signed  it. 

Q.  I  know,  but  what  I  am  trying  to  get  at  is 
this,  had  you  had  any  discussion  with  Snyder,  as 
the  representative  of  the  Flotation  Systems  as  to 
what  you  would  and  what  you  would  not  do? 

A.     I  believe  the  contract  states  that. 

Q.  What  I  am  asking  you  is,  Mr.  Snyder  ac- 
tually drew  up  this  contract,  actually  typed  it? 

A.     Yes. 

Q.     Did  Mr.   Snyder  get  the   information  from 
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himself,  or  from  you,  with  reference  to  what  he 

put  into  this  contract,  or  from  Mr.  Ceriat? 

A.  He  got  it  from  between  us,  when  we  dis- 
cussed it,  as  to  what  we  would  do. 

Q.     Between  whom? 

A.     Between  himself  and  me. 

Q.     Mr.   Snyder?  A.     Yes. 

Q.  What  did  you  mean  by  this  contract  when 
you  said,  ^^  Complete  installation  of  all  gasoline  pipe 
as  covered  by  plans  accompanying  specifications 
9505"? 

A.  I  mean  that  I  will  do  the  portion  of  the 
work  that  I  later  did. 

Q.  You  mean  that  you  would  do  that  portion 
that  you  would   do? 

A.  The  portion  of  the  work  that  should  be  done 
in  accordance  with  the  plans  and  the  specifications. 

Q.     Now,  that  isn't  the  question  I  asked  you. 

A.  That  is  what  I  mean  when  I  say  I  will  do 
the  work  in  accordance  with  the  specifications.  [70] 

Mr.  Harloe:  I  move  to  strike  that  out  as  not 
responsive  to  the  question. 

Mr.  Doyle:  We  object  to  the  motion,  I  think  it 
is  very  responsive. 

Mr.  Harloe:  Q.  I  will  read  it  to  you  again,  Mr. 
Pollia:  ''Iteml:  Complete  installation  of  all  gaso- 
line pipe  line  as  covered  by  plans  accompanying 
specifications  9505,"  and  I  will  ask  you  what  that 
means. 

A.  Well,  that  paragraph,  there,  precedes  what 
I  intended  to  do. 


84  Flotatioiis  Systems,  Inc.,  vs, 

(Testimony  of  Andrew  A.  Pollia.) 

Q.  That  is  not  my  question.  Will  you  read  it 
again  ? 

(Question  repeated  by  the  reporter.) 

A.  That  means  the  work  following  this  para- 
graph, Item  1,  I  will  do  in  accordance  with  the 
plans  and  specifications. 

Q.  That  means  in  accordance  with  the  plans 
and  specifications?  A.     Yes. 

Q.  If  that  means  that,  why  did  you  go  on  and 
say,  ^'including  necessary  excavation"?  That  re- 
fers to  the  digging  of  the  pits,  doesn't  it? 

A.     Yes. 

Q.  '' — back-fil],  replacement  of  red  rock  sur- 
face." A.     Yes. 

Q.     What  does  that  apply  to,  Mr.  Pollia? 

A.  Well,  at  some  places  the  position  of  the  sur- 
face pavement  had  been  disturbed,  there,  and  we 
should  replace  it. 

Q.  In  other  words,  there  was  a  red  rock  sur- 
face on  a  roadway  that  had  to  be  disturbed? 

A.     Yes. 

Q.  Where  it  had  to  be  disturbed  you  would  re- 
place the  surface  of  the  road?  A.     Yes. 

Q.  " — welding  and  testing  all  joints,  and  all  con- 
nections to  pit  boxes."  If  you  were  not  to  do  any 
of  the  fittings  in  the  pit  boxes  why  didn't  you 
mention  it  in  the  contract? 

Mr.  Doyle:  Objected  to  as  calling  for  the  con- 
clusion and  [71]  opinion  of  the  witness,  and  also 
being  argumentative. 
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The  Court:    I  will  permit  the  question. 

Mr.  Harloe :  I  will  go  back  first.  All  the  fittings 
that  were  placed  in  the  pit  boxes  were  shown  on 
the  plans  accompanying  the  specifications  9505, 
weren't  they?  A.     That  is  right. 

Q.     They  were  all  shown  there?  A.     Yes. 

Q.  Will  you  read  that  first  sentence  again, 
please?  A.     Do  you  wish  me  to  read  it? 

Q.     Yes. 

A.  ^^  Complete  installation  of  all  gasoline  pipe 
line  as  covered  by  plans  accompanying  specifica- 
tions 9505." 

Q.  ^'All  gasoline  pipe  lines"  shown  by  the  plans 
accompanying  the  specifications  9505  show  a  lot 
of  fittings  in  the  pits,  don't  they? 

A.     Just  a  minute,  this  item  1,  here 

Q.  Just  answer  my  question.  The  plans  show 
fittings  in  the  pits,  don't  they? 

A.  The  pipe  line  plan  does  not  show  any  fittings 
in  the  pit,  now 

Q.     Just  a  minute. 

Mr.  Doyle:    Let  the  witness  finish. 

Mr.  Harloe:  He  can  answer  ^^Yes"  or  ''No."  I 
want  a  direct  answer. 

The  Court:  Aren't  the  plans  the  best  evidence 
of  what  they  show? 

Mr.  Harloe:    That  is  so. 

Q.  Don't  these  plans,  Mr.  Pollia,  doesn't  plan 
1210-43-3  show  fittings  in  the  pits? 

A.     Yes,  but  Item  1  says  the  gasoline  pipe  line. 
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Mr.   Harloe.    I  agreed  to   install   a   gasoline  pipe 

line. 

Mr.  Harloe:  I  move  to  strike  out  the  answer  as 
not  responsive  to  any  question. 

Q.  Now,  after  you  stated,  ''Com]Dlete  installa- 
tion of  all  gasoline  [72]  pipe  line  as  covered  by 
plans  accompanying  specifications  9505,"  you  also 
agreed  to  do  certain  other  things?  A.     Yes. 

Q.  Which  include  '^  necessary  excavations,  back- 
fill, replacement  of  red  rock  surfacing,  repairs  to 
any  existing  roads,  welding  and  testing  all  joints, 
and  all  connections  to  pit  boxes."  Isn't  it  a  fact, 
Mr.  Pollia,  that  all  joints  outside  of  pit  boxes 
were  buried  in  the  ground  or  were  to  be  buried 
in  the  ground?  A.     Yes. 

Q.  How  deep  were  they  to  be  buried  in  the 
ground  ? 

A.     There  was  nothing  over  3  feet  6. 

Q.  They  were  approximately  3  feet  6,  that  they 
would  be  buried   in  the   ground?  A.     Yes. 

Q.  Were  those  joints  and  connections  to  the 
pit  boxes  that  were  buried  in  the  ground,  welded 
and  tested  prior  to  the  back-fill  that  you  con- 
tracted to  do? 

A.  We  tested  that  work  out  in  sections  as  we 
proceeded  with  the  work. 

Q.  Then  that  would  be  before  it  was  covered 
over,  or  back-filled,  as  you  call  it?  A.     Yes. 

Q.  Now,  there  was  a  Naval  Inspector  there 
during  all  of  this  work?  A.     Yes. 
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Q.     Mr.   Leahy?  A.     Yes. 

Q.  He  was  present  when  the  joints  and  fittings 
to  the  boxes  were  welded  and  tested  prior  to  the 
filling  of  them  up?  A.     Yes. 

Q.     Prior  to  the  back-fill?  A.     Yes. 

Q.  Now,  I  show  you  this  work  order  273,  that 
you  testified  to,  and  which  was  shown  to  you  by 
Mr.  Doyle,  and  274,  they  are  your  Exhibits  3  and 
4;  they  are  for  exactly  the  same  work,  aren't  they? 

A.  I  believe,  as  far  as  I  remember,  one  of  these 
orders  was  for  Flotation  Systems  work  for  some 
other  contract  over  there. 

Q.  These  orders  273  and  274  were  for  the  doing 
of  some  work  that  [73]  had  nothing  to  do  with  this 
contract  of  yours,  at  all,  weren't  they? 

A.     I  think  that  you  are  confusing  it. 

Q.     Just  answer  my  question,  that  is  all  I  want. 

The  Court:    Eead  the  question. 

(Question  read  by  the  reporter.) 

A.  They  did  not  have  anything  to  do  with  the 
original  contract. 

Mr.  Harloe :  Q.  They  were  not  in  the  pits,  either, 
were  they? 

A.     I    don't    understand    your    question. 

Q.  Well,  let  us  put  it  this  way:  Mr.  Pollia, 
wasn't  that  for  work  to  be  done  on  some  pits  that 
were  quite  a  ways  away  from  where  you  were 
working?  A.     No,  we  were  working  close  by. 

Q.  These  work  orders,  273  and  274,  they  were 
absolutely  extra  work,  weren't  they?  A.     Yes. 
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Q.  They  were  work  to  be  put  in  by  you  on  some 
fuel  pits  approximately  half  a  mile  from  where 
these  pits  were?  A.     Yes. 

Q.  Now,  this  work  order,  Exhibit  No.  8,  dated 
7/1/40,  '^To  cover  field  pipe  work  as  per  contract 
of  May  28,  1940,  $16,040"— that  is  signed  by  whom? 

A.     It  looks  like  Taylor. 

Q.  This  was  nothing  more  or  less  than  a  con- 
firmation  of  your   contract,   was   it? 

A.     That  is  right. 

Q.  It  was  a  notice  to  go  ahead  and  do  the 
work  ?  A.     Yes. 

Q.  Now,  you  received  a  letter  of  August  7,  1940, 
Mr.  Pollia,  stating,  ^'You  are  authorized  to  pro- 
ceed with  the  following  extra  work  in  addition  to 
that  covered  by  our  contract  agreement  dated  May 
28  at  the  unit  prices  shown  below,"  and  then  the 
unit  prices  are  stated.  Now,  ^'Install  2  additional 
6-inch  welding  tees,  2  6-inch  welding  neck  flanges" 
— they  were  not  shown  in  the  original  plans  but 
were  on  the  revised  plan,  were  they  not? 

A.     I  don't  know. 

Q.     You  don't  know  that?  A.     No.  [74] 

Q.  Wasn't  that  the  reason  for  giving  you  this 
work  order? 

A.  Well,  I  just  don't  know  how  that  would 
come  about. 

Q.     I  say  you  don't  know? 

A.  It  has  been  a  year  and  a  half  since  I  did 
this  work. 
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Q.  But  you  proceeded  to  do  that  work  after 
you  got  that  order?  A.     Yes. 

Q.  Now,  you  say  you  went  to  Los  Angeles  and 
submitted  this  letter  of  August  29?  A.     Yes. 

Q.  And  you  had  a  conversation  there  with  Mr. 
Kalte,  or  Mr.  Taylor,  or  Mr.  Henry,  was  it? 

A.     Mr.  Henry. 

Q.     Mr.  Henry  and  yourself?  A.     Yes. 

Q.  And  at  that  time  you  were  given  the  $1000 
that  you  testified  to,  and  then  you  stated  that  the 
next  day  you  were  told — I  do  not  want  to  mis- 
quote you — you  were  given  $1000  there,  and  there- 
after Mr.  Henry  or  Mr.  Taylor  came  to  Alameda 
and  spoke  to  you  about  this  amount  you  demanded. 

A.     Mr.  Kalte  gave  me  $1000. 

Q.     There  is  Los  Angeles? 

A.     In  Los  Angeles. 

Q.     And  told  you  to  come  back? 

A.  And  told  me  to  come  back  next  day  and  I 
would  get  the  balance. 

Q.  Wait  a  minute,  I  know  all  that,  but  what  I 
want  to  get  at  is,  you  got  $1000  in  Los  Angeles, 
and  then  after  a  conversation  you  left  and  came 
back  up  to  the  job  at  Alameda?  A.     Yes. 

Q.  Now,  who  was  it  that  came  up  from  Los 
Angeles  and  spoke  to  you  about  this  at  the  job? 

A.     Mr.  Taylor. 

Q.     Mr.   Taylor?  A.     Yes. 

Q.  And  at  that  time  Mr.  Taylor  told  you  that  he 
had  been  informed  that  this  work  for  the  instal- 
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lation  of  all  the  fittings  in  the  pits  was  included 

in  the  original  contract? 

A.     Not  at  our  first  meeting.  [75] 

Q.  I  did  not  ask  you  that.  I  will  ask  you  this 
question,  I  will  withdraw  the  first  question  and 
ask  it  over  again:  At  the  time  Mr.  Taylor  came 
up  to  the  job  at  Alameda  after  you  had  been  to 
Los  Angeles  and  left,  Mr.  Taylor  told  you  that  he 
understood  the  contract  to  mean  that  you  were  to 
do  all  the  work  in  the  pits,  and  that  it  was  not 
extra  work?  A.     No. 

Q.     What  did  he  tell  you? 

A.  He  said  he  would  let  me  know  later  about 
the  payment. 

Q.     Then  did  he  write  you  a  letter? 

A.  No,  he  went  across  to  San  Francisco,  I  be- 
lieve. 

Q.  Did  he  come  back  to  Alameda  and  see  you 
on  the  job?  A.     He  came  the  same  day. 

Q.     And  he  spoke  to  you  on  the  job? 

A.    Yes. 

Q.     And  then  he  told  you  that,  did  he? 

A.  It  was  at  our  second  meeting  that  he  told 
me. 

Q.  I  don't  care  whether  it  was  at  the  third  or 
fourth,  what  I  want  to  get  at  is,  Mr.  Pollia,  that 
it  was  on  the  job  at  Alameda  after  you  had  been 
to  Los  Angeles  that  Mr.  Taylor  informed  you  that 
he  believed  that  all   of  this  work  that  you  were 
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demanding  as  extra,  that  is,  fittings  in  the  pits, 

was  contained  in  the  contract? 

A.     I  don't  understand  the  question. 

Q.  If  you  do  not  understand  me  I  will  try  to 
make  it  clear.  What  I  want  to  get  at,  Mr.  Pollia, 
is,  you  had  been  to  Los  Angeles  and  had  a  conver- 
sation with  different  men  down  there. 

A.     Yes. 

Q.  You  had  received  a  check  for  $1000  and  came 
back  up  here  to  the  job?  A.     Yes. 

Q.  And  then,  after  that,  Mr.  Taylor  came  up 
to  the  job?  A.     Yes. 

Q.  Now,  during  sometime  while  Mr.  Taylor  was 
up  there  on  the  job,  at  that  time  he  told  you  that 
he  believed  or  had  been  [76]  informed  that  his 
contract  provided  that  you  should  do  all  the  work 
in  the  pits,  didn't  he?  A.     Yes. 

The  Court:  I  think  at  this  time  we  will  take 
our  noon  recess.    We  will  meet  at  2:30. 

(A  recess  was  here  taken  until  2:30  o'clock 
p.  m.)  [77] 
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Afternoon  Session 
2:30  o'clock  P.  M. 

ANDREW  A.  POLLIA, 

Cross-Examination 
(Resumed) 

Mr.  Harloe :  Q.  Mr.  Pollia,  I  want  to  refer  again 
to  these  extra  work  orders  273  and  274.  Those 
were  orders  for  doing  work  in  what  were  known 
as  the  fueling  pits?  A.     Yes. 

Q.  In  your  original  negotiations  with  Mr. 
Ceriat,  any  work  in  the  fueling  pits  was  excepted, 
it  was  not  put  into  your  contract,  was  it — that  was 
out? 

A.     Well,  all  work  inside  of  the  pits  was  out. 

Q.  That  is  what  you  say,  but  I  am  speaking  of 
the  fueling  pits.  In  your  original  negotiations, 
prior  to  entering  into  the  contract,  in  your  nego- 
tiations with  Mr.  Ceriat,  the  fueling  pits  were 
excluded,  weren't  they? 

A.     Yes,  they  were  excluded. 

Q.  Now,  it  is  your  understanding  that  all  work 
in  the  pits  was  out,  you  had  nothing  to  do  with 
that,  at  all?  A.     Yes. 

Q.  We  went  down  to  Item  3,  that  was  the  tile 
drain  pipe.  The  amount  of  $2300  in  your  contract 
was  deducted  for  the  omission  of  the  tile  drain, 
that  is  so,  is  it  not?  A.     Yes. 

Q.  Mr.  Pollia,  if  it  was  your  interpretation 
that  all  work  under  this  contract  was  excluded  in 
the  pits,  how  do  you  explain  Item  No.  4,  ^* Paint- 
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ing  of  all  piping  installed  by  us  inside  of  pit  boxes 

A,B,  C,  D  and  E"? 

A.  We  got  an  order  to  test  the  pipe  installed 
by  us,  and  we  bad  to  make  the  flange  connection 
at  the  pit,  and  it  would  not  have  been  proper  or 
workmanlike  to  make  the  connection  outside  of  the 
pit,  and  we  agreed  to  install  that  piece  of  pipe 
inside  of  the  pit,  and  flange  it  off  so  we  could  test 
that  section  that  was  protruding  inside  of  the  pit, 
and  we  agreed  to  paint  that.  [78] 

Q.  That  is  your  answer  to  painting  of  all  piping 
inside  of  the  pit  boxes?  A.     Yes. 

Q.  Going  back,  so  that  there  will  be  no  question 
in  regard  to  work  orders  273  and  274,  your  con- 
tract provided  for  work  in  pit  boxes  A,  B,  C,  D 
and  E,  that  is  correct?  A.     The  connections. 

Q.  Regardless  of  that,  your  contract  only  men- 
tions those  pit  boxes'?  A.     Yes. 

Q.  The  work  mentioned  in  273  and  274  was  for 
Pit  P,  wasn't  it?  A.     Yes. 

Q.     So  they  were  not  in  this  contract,  at  all? 

A.     No. 

Q.  That  was  entirely  extra  work  that  they  had 
to  do?  A.     Yes. 

Q.  Do  I  understand  you  to  testify  that  you 
completed  the  work  under  273  and  274? 

A.  I  completed  273,  and  then  notified  Mr.  Sny- 
der when  they  received  the  equipment,  such  as 
meters,  etc. 

Q.     In  other  words,  Mr.   Pollia 
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A.     I  would  like  to  complete  the  answer. 

Q.     Pardon  me. 

A.  They  were  to  furnish  all  the  material  re- 
quired to  do  the  work  in  the  fueling  pits,  and  at 
the  time  that  we  were  doing  the  work  in  274  the 
material  was  not  there. 

Q.  That  was  principally  what  was  called  hose 
reels,  was  it  not? 

A.  Hose  reels,  meters,  all  kinds  of  special  equip- 
ment. They  never  let  me  know  anything  about  it, 
and  that  is  why  I  did  not  get  over  to  complete  274. 

Q.  You  mean  they  did  not  notify  you  of  the 
arrival  of  that  material?  A.     That  is  right. 

Q.  But,  nevertheless,  you  made  a  charge  for  the 
doing  of  that  work,  didn't  you? 

A.     I  do  not  believe  I  did. 

Q.     Didn't  you?  A.     No,  I  do  not  think  so. 

Q.  Now,  you  mentioned  that  you  had  a  meet- 
ing at  the  Commander's  office  with  respect  to  this 
work.  Was  not  that  meeting  at  [79]  the  Com- 
mander's office  by  reason  of  labor  difficulties,  Mr. 
Pollia?  A.     No. 

Q.     It  was  not?  A.     No. 

Q.  Hadn't  a  question  arisen  as  to  whether  pipe 
fitters  should  do  the  work  and  you  were  requested 
to  go  ahead,  and  the  reason  for  the  request  was  so 
that  men  could  be  hired  to  do  the  work? 

A.  We  had  our  own  organization  on  the  job 
at  all  times. 

Q.     Just  answer  the  question. 

A.     It  was  not  so,  no. 
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Q.  The  meeting  at  the  Commander's  office  had 
nothing  to  do  with  labor  troubles,  at  all? 

A.     Not  that  I  recall. 

Q.  You  received  a  letter,  didn't  you,  Mr.  Pollia, 
from  the  Flotation  Systems,  demanding  that  you 
proceed  with  the  work?  A.     Yes. 

Q.  And  was  it  not  by  reason  of  that  fact  that 
a  meeting  subsequently  occurred  in  the  Command- 
er's office? 

A.  A  meeting  occurred  at  the  Commander's  of- 
fice? A  meeting  occurred  at  the  Commander's 
office  before  that  letter  was  written. 

Q.     Have  you  got  that  letter? 

A.     No,  I  have  not. 

Q.     Do  you  remember  the  letter? 

A.     I  do  not  remember  the  letter. 

Q.  Well,  if  I  showed  you  this,  would  it  refresh 
your  memory?  Pardon  me,  I  will  show  it  to  Mr. 
Doyle. 

Mr.  Doyle :   That  is  all  right. 

A.     This  is  a  copy  of  the  letter  I  received. 

Mr.  Harloe:  Q.  That  is  the  letter  that  you  re- 
ceived. Now,  that  letter  was  written  to  you  by  the 
Flotation  Systems,  Mr.  Pollia,  by  reason  of  the  fact 
that  the  work  was  not  progressing,  was  it  not? 

A.     I  don't  know  why  it  was  written. 

Q.     What  is  that? 

A.     I  don't  know  why  it  was  written. 

Q.     You  don't  know  why  it  was  written? 

A.     No.    I  had  six  men  on  the  job  at  all  times. 

[80] 
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Q.  Do  you  remember  your  testimony  of  the 
meeting  on  the  job  when  Mrs.  Snyder  was  present? 

A.     At  which  office? 

Q.  I  mean  the  Flotation  Systems  office,  or  your 
work  office  over  there  on  the  job.  You  testified,  if 
my  memory  serves  me  correctly,  there  was  a  meet- 
ing at  the  job  site  over  there  on  an  evening  when 
Mrs.  Snyder  came  over  with  Mr.  Snyder,  and  Mrs. 
Snyder  was  at  the  office.  A.     Yes. 

Q.  That  was  prior  to  your  going  to  Los  An- 
geles, was  it  not?  A.     Yes. 

Q.  And  at  that  meeting  I  understood  you  to 
say  that  Mr.  Snyder  made  a  list  of  what  was  done  ? 

A.     Yes. 

Q.  In  other  words,  he  made  a  tabulation,  exact 
tabulation  of  all  the  work  that  was  done  in  the 
pits  ?  A.     Yes. 

Q.  And  this  regardless  of  the  fact  whether  you 
consider  it  in  or  out  of  your  contract? 

A.     Yes. 

Q.  At  that  time  Mr.  Snyder  made  a  tabulation 
of  everything  that  had  been  done  by  you  in  the  pits 
at  that  time,  didn't  he?  A.     Yes. 

Q.  Will  you  look  over  this  and  see  if  that  is 
the  tabulation  as  you  remember  it?  Do  not  mis- 
understand me,  I  do  not  expect  you  to  remember 
every  item,  or  the  amount  of  the  items,  but,  gen- 
erally speaking,  is  that  the  tabulation? 

A.     That  is  not  the  tabulation. 

Q.     That  is  not  the  tabulation?  A.     No. 
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Q.  Have  yon  got  the  one  that  was  made  for 
you?  A.     I   delivered  it  with  my  statement. 

Q.     You  delivered  it  to  Flotation  Systems? 

A.     Yes. 

Q.  Was  that  tabulation  in  typewriting,  or  in 
longhand  ? 

A.     It   was    a    typewritten   tabulation. 

Q.  Mr.  Pollia,  do  you  remember  about  what 
date  that  was,  that  that  [81]  inventory  was  made? 
Your  letter  that  you  took  to  Los  Angeles  is  dated 
August  29.  Approximately  how  long  before  you 
went  to  Los  Angeles  was  that  tabulation  made,  if 
you  remember? 

A.     I  drove  to  Los  Angeles  that  evening. 

Q.  You  left  immediately  after  the  tabulation 
was  made?  A.     Yes. 

Q.  This  is  dated  September  7.  Maybe  the  date 
is  wrong. 

A.     This  is  not  the  tabulation. 

Q.  That  is  not  the  one  I  am  trying  to  locate.  I 
am  trying  to  get  the  tabulation,  the  one  that  you 
got  before  you  left.  A.     No,  that  is  not  it. 

Q.     None  of  these  was  the  one?  A.     No. 

Q.  I  will  ask  you  whether  that  was  the  one 
that  was  made  out.  A.     No,  that  is  not. 

Mr.  Harloe:    I  think  that  is  all. 

Redirect  Examination 
Mr.   Doyle:    Q.    Mr.   Pollia,   with   reference   to 
any  plan  that  you  were  asked  about,  1210-43-3,  or 
your  proposed  contract,  which  is  marked  for  iden- 
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tification  as  Exhibit  1,  and  the  ultimate  contract, 
which  is  marked  as  Exhibit  2,  and  with  reference 
to  Exhibit  1  marked  for  identification,  which  you 
say  was  the  one  that  was  prepared  by  Flotation 
Systems,  in  which  they  use  the  words,  ^'Including 
connections  to  the  following  number  of  pit  boxes," 
and  then  your  Exhibit  2,  in  which  you  use  the 
words,  or  in  which  Mr.  Snyder  used  the  words,  ''and 
all  connections  to  pit  boxes,''  do  you  recall  a  con- 
versation directed  to  that  point,  or  any  extra  work 
order,  and  primarily  with  reference  to  some  pipe 
wrapping  that  occurred  in  San  Francisco  subse- 
quent to  the  time  that  Flotation  first  raised  the 
contention  that  the  work  that  you  were  doing  over 
at  the  Base  included  all  of  the  work  in  all  of  the 
pits?    Do  you  remember  that  event?  [82] 

A.     That  occurred  at  Mr.  Harloe's  office. 

Q.     All  right,  who  was  there? 

A.     Mr.  Tamba. 

Q.     Who  is  he? 

A.  He  was  an  attorney  who  represented  me  at 
the  time,  at  the  time  of  the  start  of  this  litigation. 

Q.     There  was  a  Mr.  Tamba?  A.     Yes. 

Q.     Kalte? 

A.     Yes,   Mr.    Snyder   and   Mr.   Harloe. 

Q.  What  was  the  substance  of  that  conversa- 
tion? 

A.  The  discussion  started  as  to  the  work  in- 
cluded in  the  pits,  and  Mr.  Tamba  told  them  it  only 
included  work  to  the  pit  and  not  inside  of  the  pit. 
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They  dropped  that  subject  and  went  on  to  some 

pipe  wrapping  I  had  furnished. 

Q.     What  was  said  about  the  pipe  wrapping? 

A.  Well,  that  my  job  that  is  covered  there  in 
the  statement  was  some  1700  feet,  and  Mr.  Snyder 
objected  to  the  amount  that  I  covered,  and  I  under- 
stood him  to  say  he  was  willing  to  take  it  up,  and 
then  he  made  a  statement  that  the  price  was  too 
high. 

Q.     What  was  the  pipe  wrapping? 

A.  I  made  the  statement  that — he  asked  me  for 
a  price  to  do  the  wrapping,  and  I  gave  him  a  price, 
and  he  submitted  to  me  an  order  to  proceed  to 
wrap  the  pipe  at  so  much  a  foot. 

Mr.  Doyle:    That  is  all. 

Recross  Examination 

Mr.  Harloe:  Q.  Isn't  it  a  fact  at  that  meeting 
in  my  office  the  only  conversation  that  took  place 
between  myself  and  Mr.  Tamba,  after  the  question 
was  raised  as  to  whether  the  contract  provided 
for  the  doing  of  the  work  in  the  pits,  that  then 
the  meeting  adjourned,  Mr.  Tamba  saying,  ^'Well, 
we  can't  get  anywhere,"  and  we  stopped? 

A.     No,  I  don't  remember  that. 

Mr.  Harloe:    That  is  all. 

Mr.  Doyle:    That  is  all.  [83] 

Mr.  Stark :  I  think  there  are  two  or  three  ques- 
tions that  I  would  like  to  ask  to  develop  from  this 
witness  the  only  point  of  the  complaint  in  inter- 
vention that  was  denied  by  the  Flotation  Systems, 
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and  in  order  to  save  the  possibility  of  my  client, 
who  has  been  here  all  day,  waiting  to  go  back  to 
work,   I   would  like  to   direct  two   or  three  ques- 
tions to  this  witness  out  of  order. 

Mr.  Harloe:    That  is  perfectly  agreeable  to  us. 

Mr.  Stark:  Q.  Mr.  Pollia,  on  this  Flotation  Sys- 
tems job  you  had  a  Northwest  power  shovel,  did 
you  not?  A.     Yes. 

Q.     From  whom  did  you  obtain  that  shovel? 

A.  I  rented  that  from  a  concern  named  the 
Shanmac  Company. 

Q.  A  co-partnership  consisting  of  Mr.  Shannon 
and  Mr.  Mackie?  A.     That  is  right. 

Q.  You  rented  it  on  an  hourly  basis,  did  you 
not?  A.     Yes. 

Q.  I  show  you  a  statement  dated  August  1, 
1940,  and  a  statement  dated  August  22,  1940,  show- 
ing a  balance  due  on  August  1  of  $302.68,  and  on 
August  22nd  of  $746.05,  making  a  total  of  $1048.63, 
and  ask  you  if  that  is  the  charge  for  the  use  of 
that  shovel?  A.     Yes. 

Q.     Has  it  ever  been  paid? 

A.     Not  that  I  know  of. 

Q.     You  have  never  paid  it? 

A.     No,  I  have  never  paid  it. 

Mr.  Stark :  We  offer  those  in  evidence  as  Inter- 
venor's  Exhibit  1. 

(The  statement  of  August  1,  1940  and 
August  22,  1940  are  marked  '^Intervenor's  Ex- 
hibit 1.") 
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Mr.  Harloe:  One  question,  with  reference  to  Mr. 
Shanmac's  bill.  All  dealings  with  Mr.  Shanmac 
were,  he  was  your  employee,  Mr.  Pollia? 

A.     Yes. 

Q.     You  employed  him  and  you  paid  him? 

A.     Yes. 

Mr.  Stark :    He  was  not  an  employee.  [84] 

Mr.  Harloe:    Pardon  me,  I  did  not  mean  that. 

Q.  With  reference  to  any  work  that  was  done 
by  Shanmac  Co.,  it  was  done  under  your  authority 
and  your  direction,  and  not  under  the  Flotation 
Systems  ?  A.     Yes. 

Mr.  Harloe:    That  is  all,  Mr.  Pollia. 

Mr.   Doyle:    That  is  all. 


THEODORE  TAMBA, 

Called  for  the  Plaintiff;  Sworn. 

Mr.  Doyle:   Q.   What  is  your  name? 

A.     Theodore  Tamba. 

Q.     And   your   profession? 

A.     Attorney-at-Law. 

Mr.  Harloe:  We  will  admit  Mr.  Tamba  is  prop- 
erly qualified  to  and  entitled  to  practice  in  all 
Federal  courts. 

Mr.  Doyle:    Thank  you. 

Q.  Mr.  Tamba,  you  are  acquainted  with  a  num- 
ber of  the  parties  and  some  of  the  matters  in- 
volved in  this  litigation? 
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A.  Well,  as  I  told  you,  Mr.  Doyle,  when  you 
telephoned  me,  some  of  the  documents  and  occur- 
rences are  a  little  hazy  in  my  mind,  but,  gener- 
ally, I  think  I  am  familiar  with  certain  points 
at  issue  in  1940. 

Q.  Mr.  Tamba,  would  you  kindly  testify  as  to 
a  conversation  that  occurred  at  Mr.  Harloe's  of- 
fice, in  which  Mr.  Pollia,  yourself,  Mr.  Kalte,  Mr. 
Snyder,  and  Mr.  Harloe  were  present? 

A.  I  recall  such  a  conversation,  or  a  confer- 
ence, I  might  say,  in  Mr.  Harloe 's  office,  the  date 
or  the  time  of  which  is  a  little  hazy  in  my  mind, 
I  don't  recall  if  it  was  1940  or  1939,  it  seems  to  me 
as  though  it  was  in  the  morning,  it  might  have 
been  late  in  the  morning  or  afternoon,  or  early 
afternoon,  I  went  to  Mr.  Harloe 's  office  with  Mr. 
Pollia,  whom  I  was  representing  at  the  time;  I 
recall  Mr.  Harloe  being  present,  and  some  [85] 
representative  from  the  Flotation  Systems,  the  name 
of  the  man  is  not  clear  to  me  at  this  time,  and  a 
man  who  was  a  foreman  or  superintendent  for  the 
Flotation  Systems  people  also  was  present  at  that 
time,  and  a  man  I  believe  by  the  name  of  Snyder, 
you  have  mentioned  the  name  to  me  over  the  tele- 
phon,  and  that  seems  to  be  the  name.  The  purpose 
of  this  conference  was  to  try  to  adjust  a  certain 
dispute  which  had  arisen  between  Mr.  Pollia  and 
the  Flotation  Systems,  regarding  work  done  by 
Mr.  Pollia  on  the  Flotation  contract  at  the  Ala- 
meda Air  Base.  There  was  a  complaint  by  Mr. 
Pollia   to   the   effect   that   the   Flotation   had   not 
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paid  him  according  to  the  contract,  that  is,  the 
periodical  payments,  as  they  fell  due;  as  to  the 
amount  of  the  payment  I  do  not  recall,  but  we 
went  to  Mr.  Harloe's  office  and  the  first  thing 
brought  up,  that  is,  the  principal  item  of  dispute 
was  whether  or  not  work  done  by  Mr.  Pollia  in- 
side of  certain  pits,  which  were  receptacles  for 
gasoline,  was  covered  by  the  contract,  or  was  cov- 
ered by  certain  extra  work  orders.  As  I  recall, 
the  contract  employed  the  language,  'Ho  the  pits,'' 
and  I  took  the  position,  with  Mr.  Pollia,  that  cer- 
tain work  was  covered  to  the  pits,  that  meant  work 
up  to  the  pits,  and  that  the  work  inside  of  the  pits 
was  not  covered  by  the  original  contract,  and  that 
was  extra  work,  or  additional  work  done  under 
the  terms  of  the  contract,  and  that  Mr.  Pollia 's 
position  was  further  substantiated,  not  by  the  lan- 
guage of  the  contract,  but  by  reason  of  the  fact 
that  certain  extra  work  orders  had  been  issued  to 
do  this  work  inside  of  the  pits.  Mr.  Harloe  and  I 
could  not  come  to  any  agreement  as  to  that  phase 
of  the  contract,  and  then  there  was  some  discussion 
about  wrapping.  I  do  not  remember  exactly  the 
details,  or  the  figures  as  to  wrapping;  I  remember 
that  Mr.  Snyder,  who  was  the  foreman,  [86]  in- 
sisted Mr.  Pollia  did  not  do  all  of  the  required 
work  in  his  claim  against  Flotation,  and  Mr.  Pollia 
made  the  statement,  ''Do  you  want  me  to  go  fur- 
ther and  take  it  up  and  show  it  to  you?"  And  then 
something  came  up  about  Mr.  Pollia  charging  too 
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much  for  the  wrapping,  and  Mr.  Pollia  said,  '^I 
submitted  a  figure  to  you  and  you  accepted,  and  I 
did  the  work  after  you  accepted  my  figure,  and 
proceeded  to  finish  the  work,"  that  is  these  wrap- 
pings, whatever  they  were.  Then  there  was  a  dis- 
cussion that  Mr.  Pollia  complained  about  that  be- 
cause his  payments  were  not  forthcoming  it  had 
embarrassed  him  with  his  material  men,  he  had 
not  been  able  to  make  payments;  that  he  made  a 
trip  to  Los  Angeles  and  received  a  payment  on 
account;  that  he  did  not  receive  that  payment,  and 
had  met  with  some  of  the  officials,  and  the  con- 
ference terminated  at  that  point.  That  is  my 
recollection,  except  that  there  was  discussion  be- 
tween Mr.  Harloe  and  me  regarding  the  payment 
of  certain  claims  which  were  made  against  the  Flo- 
tation by  reason  of  work  furnished  to  Mr.  Pollia 
by  certain  material  men,  and  Mr.  Harloe  asked  me 
in  Mr.  Pollia 's  presence  if  it  would  be  all  right  to 
pay  those  claimants,  or  those  material  men,  who- 
ever they  were,  and  I  said  that  was  agreeable,  I 
think  I  asked  Mr.  Pollia  at  the  time.  Then  there 
was  some  question  about  a  shovel  or  piece  of  equip- 
ment, I  do  not  recall  who  the  material  man  was, 
or  the  claim,  whether  or  not  all  of  the  work  had 
gone  into  the  Flotation  project,  or  whether  it  had 
gone  into  some  other  project  of  the  Central  Cali- 
fornia project — I  do  not  want  to  be  bound  by  these 
names,  because  my  memory  is  rather  hazy  about 
names;  and  Mr.  Pollia  was  specifically  asked  if  all 
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of  this  work  had  gone  into  the  Flotation  job,  and 
he  said  ^'Yes."  He  said  the  portion  of  the  material 
man  [87]  that  went  into  the  other  job  was  taken 
care  of  by  the  Central  California  Company.  I  think 
that  some  subsequent  memorandum  or  agreement 
was  submitted  to  me  by  Mr.  Harloe,  I  have  not 
seen  it  since  the  file  was  turned  over  to  you.  This 
statement  which  Mr.  Harloe  submitted  to  me  I 
returned  to  Mr.  Harloe  and  told  him  we  could  not 
sign  in  that  form.  In  that  way  nothing  was  done 
regarding  payment  of  these  material  men,  as  I 
recall,  and  that  was  the  last  I  had  to  do  with  the 
case. 

Q.  Was  there  any  conversation  relative  to  the 
contract  that  was  entered  into  on  May  27,  19401 

A.  There  was  a  statement  that  considerable 
work  was  done  by  Mr.  Pollia,  that  he  had  done 
this  work  and  no  question  had  been  raised  until 
Mr.  Pollia  had  gone  to  Los  Angeles  in  regard  to 
that  work,  whether  that  was  covered  in  the  origi- 
nal contract,  or  not. 

Mr.  Doyle:    That  is  all. 

Cross  Examination 

Mr.  Harloe:  Q.  In  any  event,  Mr.  Tamba,  we 
arrived  nowhere  at  an  adjustment? 

A.  No.  Mr.  Harloe,  you  and  I  were  at  a  very 
divergent  point  of  view  as  to  the  merits  of  the  case. 

Mr.  Harloe:    That  is  all. 
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EUGENE   CERIAT, 
Called  for  the  Plaintiff;  Sworn. 

Mr.  Doyle:    Q.    What  is  your  name,  please? 

A.     Eugene  Ceriat. 

Q.     And  your  residence? 

A.     1220  South  Lake  street,  Los  Angeles. 

Q.     What  is  your  occupation? 

A.     Construction  work. 

Q.     How  many  years  have  you  been  so  engaged? 

A.     40  years. 

Q.     40  years?  A.    Yes.  [88] 

Q.  Are  you  a  graduate  of  any  institution  having 
a  study  course  of  construction  engineering? 

A.     Yes. 

Q.     Where?  A.     In  Switzerland. 

Q.     When?  A.     In  1901. 

Q.  In  the  first  part  of  1940  were  you  employed 
by  a  concern  in  Los  Angeles? 

A.  Yes,  I  was  contracting  with  the  Pacific  Coast 
Lighterage  Company. 

Q.  You  were  contracting  with  the  Pacific  Coast 
Lighterage  Company?  A.     That  is  right. 

Q.  Was  the  Pacific  Coast  Lighterage  Company 
connected  with  the  Flotation  Systems,  Inc.? 

A.  I  believe  the  president  of  the  Pacific  Coast 
Lighterage  Company  was  the  president  of  the  Flo- 
tation Systems. 

Q.     You  were  acquainted,  then,  with  Mr.  Henry? 

A.     Yes. 

Q.     Do  you  know  Mr.  Kalte?  A.     Yes. 
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Q.     Mr.  Snyder  ?  A.     And  Mr.  Snyder. 

Q.  Is  Mr.  Kalte  also  a  member  of  the  organi- 
zation, of  the  Pacific  Coast  Lighterage  Company? 

A.  I  know  he  is  a  member  of  the  Flotation, 
and  he  was  working  with  the  Pacific  Coast  Light- 
erage Company. 

Q.  Now,  as  a  matter  of  fact,  the  Pacific  Coast 
Lighterage  Company  and  the  Flotation  Systems, 
Inc.  have  the  same  business  office  in  Los  Angeles? 

A.     Correct. 

Q.  In  the  early  part  of  1940  were  you  engaged 
on  a  job  for  the  Pacific  Coast  Lighterage  Com- 
pany at   Manteca?  A.     Yes. 

Q.     That  is  down  the  Valley?  A.     Yes. 

Q.  While  you  were  engaged  on  this  job  were 
you  advised  about  the  Flotation  job  at  the  Naval 
Base  at  Alameda? 

A.  I  actually  went  to  work  for  the  Flotation, 
construction  work. 

Q.  You  received  word,  then,  direct  from  the  Flo- 
tation Company,  [89]  to  make  an  estimate  of  the 
job  that  the  Navy  wanted  done  at  its  Base  at  Ala- 
meda? A.     Yes. 

Q.  And  you  proceeded  to  Alameda  to  make  that 
estimate  ? 

A.  Well,  I  went  to  Alameda  to  look  at  the 
ground,  and  I  made  the  estimate  in  Los  Angeles. 

Q.  And  it  finally  developed  that  the  Flotation 
Systems  got  the  job?  A.     That  is  right. 

Q.     For  a  short  period  of  time  you  were  running 
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the  job  at  Manteca,  and  you  were  also  running  the 

job  at  Alameda,  were  you?  A.     Yes. 

Q.  And  finally  you  finished  the  job  at  Manteca 
and  devoted  your  whole  attention  to  the  Alameda 
job?  A.     That  is  right. 

Q.  When  you  finally  came  up  to  the  Alameda 
job  and  devoted  all  of  your  attention  over  there, 
what  was  the  general  nature  of  the  contract  that 
the  Flotation  Systems  had  with  the  Government? 

A.  To  excavate  and  put  the  gasoline  tanks  un- 
derground, building  the  concrete  supports  for  the 
tanks,  pipe  lines,  concrete  pits. 

Q.  I  take  it,  then,  that  the  Flotation  Systems 
was  engaged  in  all  stages  of  this  work  at  various 
times,  is  that  right?  A.     Yes. 

Q.  And  did  your  job  in  that  Base  finally  reach 
the  stage  of  construction  where  it  became  necessary 
to  do  the  pipe  installation?  A.     That  is  right. 

Q.  When  your  job  reached  that  basis  what  did 
you  do  about  obtaining  some  figure  for  pipe  in- 
stallation ? 

A.  I  had  asked  Mr.  Pollia  to  make  a  water  con- 
nection. 

Q.     That  was  just  to  make  a  water  connection? 

A.  He  was  going  to  ])ut  in  a  water  connection 
for  another  firm,  and  I  asked  him  if  we  could  get 
the  water,  and  I  asked  him  if  he  would  give  us  [90] 
a  price  for  the  pipe  work. 

Q.     What  did  he  tell  you? 

A.     He  said  he  would  be  glad  to. 
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Q.  Did  you  get  a  price  from  anybody  else  on 
the  pipe  work*? 

A.  Yes,  I  asked  another  contractor,  I  don't  re- 
member his  name  now. 

Q.     A  man  by  the  name  of  Tobin? 

A.     Yes. 

Q.  So  you  asked  Tobin  and  Pollia  for  a  price 
on  the  pipe  work?  A.     Yes. 

Q.     Did  you  get  a  price  from  Tobin  and  Pollia? 

A.     Yes. 

Q.  When  you  got  the  price  from  Tobin  and  Pol- 
lia what  did  you  do? 

A.  Well,  I  decided  that  Pollia  would  be  a  far 
better  man,  because  Tobin  was  more  of  a  clay  pipe 
man,  and  if  we  brought  another  man  on  the  job  we 
would  have  work  done  by  two  sub-constractors,  and 
then  I  thought  Pollia  would  be  the  best  man,  be- 
cause he  was  doing  some  work  right  close  by  there 
at  the  boathouse. 

Q.  When  you  finally  got  a  figure  from  Mr.  Pol- 
lia did  you  communicate  that  information  to  Los 
Angeles  ?  A.     Yes. 

Q.  What  means  did  you  take  to  communicate 
that  knowledge  to  Los  Angeles? 

A.  I  think  I  sent  a  letter  to  Los  Angeles  ask- 
ing if  they  would  accept  the  bid.  I  explained  the 
labor  situation  would  be  pretty  hard  here — I  sent 
them  a  letter  and  they  told  me, — I  got  a  letter  back 
from  Mr.  Henry  asking  me  to  have  Mr.  Pollia 
draw  a  contract. 
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Q.  You  wrote  down  to  the  Flotation  Systems  of- 
fice, and  Mr.  Henry,  the  president,  wrote  back  to 
you  and  asked  you  to  have  Pollia  draw  a  contract? 

A.     That  is  right. 

Q.     Did  Mr.  Pollia  draw  a  contract? 

A.     I  think  he  did. 

Q.  T  will  show  you  a  document  and  ask  you  to 
look  at  that  and  see  if  that  will  refresh  your  mem- 
ory. A.     I  think  that  is  it.  [91] 

Q.  That  looks  like  the  document  that  Mr.  Pol- 
lia submitted  in  response  to  your  request  for  an 
estimate  or  such  a  statement? 

A.     Yes,  that  is  it. 

Q.  There  is  some  longhand  writing  on  that  docu- 
ment, n^ 

A.     That  is  in  my  own  handwriting. 

Q.  The  handwriting,  longhand,  on  that  letter  of 
May  27,  Plaintiff's  Exhibit  1  For  Identification, 
is  in  your  handwriting?  A.     Yes. 

Q.  That  was  a  document  that  Mr.  Pollia  sent  in 
response  to  your  suggestion  and  your  instructions? 

A.  I  don't  know  if  it  was  the  same  document,  I 
don't  remember  exactly,  but  there  was  some  dis- 
cussion between  Pollia  and  the  Flotation,  I  believe, 
at  that  time,  and  then  Mr.  Pollia  and  Mr.  Snyder 
agreed  together  to  a  new  agreement. 

Q.  Now,  I  will  show  you  Plaintiff's  Exhibit  No. 
2,  and  ask  you  to  look  at  that  for  a  moment. 

A.     Yes. 

Q.     That  is  the  agreement?  A.     Yes. 
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Q.  Did  you  participate  in  this  discussion  or  this 
getting  together  between  Mr.  Pollia  and  Mr.  Sny- 
der as  to  this  agreement?  A.     No. 

Q.     Were  you  present? 

A.  No,  I  was  not  present.  We  discussed  the  old 
agreement,  and  it  seemed  Hr.  Pollia  didn't  agree 
to  my  agreement,  so  I  left  them  to  discuss  it. 

Q.  Then  this  agreement,  Plaintiff's  Exhibit  2, 
was  discussed  between  Mr.  Snyder  and  Mr.  Pollia? 

A.     Yes. 

Q.  And  Plaintiff's  Exhibit  1  For  Identification 
was  the  agreement  that  was  discussed  between  you 
and  Mr.  Pollia?  A.     Yes. 

Q.  Mr.  Pollia  and  yourself  did  not  agree  about 
Plaintiff's  Exhibit  1  For  Identification? 

A.     No. 

Q.  You  left  the  agreement  up  to  Mr.  Snyder 
and  Mr.  Pollia?  A.     Yes.  [92] 

Q.     Which  is  in  Plaintiff's  Exhibit  2? 

A.     Yes. 

Q.  And  when  that  agreement  was  finally  reached, 
there  is  your  signature  on  here,  did  you  read  this 
agreement  over  before  you  signed  it? 

A.     I  put  my  signature  on  there. 

Q.  That  agreement  was  accepted  by  you 
5/28/40?  A.     Yes. 

Q.  Before  you  signed  this  agreement,  you  had 
a  title  of  construction  engineer  at  the  time? 

A.     My  title  was  superintendent  of  construction. 
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Q.  Yovi  wrote  down  to  the  Flotation  Systems  of- 
fice, and  Mr.  Henry,  the  president,  wrote  back  to 
you  and  asked  you  to  have  PoUia  draw  a  contract? 

A.     That  is  right. 

Q.     Did  Mr.  Pollia  draw  a  contract? 

A.     I  think  he  did. 

Q.  I  will  show  you  a  document  and  ask  you  to 
look  at  that  and  see  if  that  will  refresh  your  mem- 
ory. A.     I  think  that  is  it.  [91] 

Q.  That  looks  like  the  document  that  Mr.  Pol- 
lia submitted  in  response  to  your  request  for  an 
estimate  or  such  a  statement? 

A.     Yes,  that  is  it. 

Q.  There  is  some  longhand  writing  on  that  docu- 
ment. '1^ 

A.     That  is  in  my  owm  handwriting. 

O.  The  handwriting,  longhand,  on  that  letter  of 
May  27,  Plaintiff's  Exhibit  1  For  Identification, 
is  in  your  handwriting?  A.     Yes. 

Q.  That  was  a  document  that  Mr.  Pollia  sent  in 
response  to  your  suggestion  and  your  instructions? 

A.  I  don't  know  if  it  was  the  same  document,  I 
don't  remember  exactly,  but  there  was  some  dis- 
cussion between  Pollia  and  the  Flotation,  I  believe, 
at  that  time,  and  then  Mr.  Pollia  and  Mr.  Snyder 
agreed  together  to  a  new  agreement. 

Q.  Now,  T  will  show  you  Plaintiff's  Exhibit  No. 
2,  and  ask  you  to  look  at  that  for  a  moment. 

A.     Yes. 

Q.     That  is  the  agreement?  A.     Yes. 
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Q.  You  state  in  Item  2  that  the  work  was  to 
be  done  to  pit  boxes. 

A.  I  read  it  carefully,  but  I  did  not  go  into  the 
details,  because  it  w^as  the  matter  on  which  they 
agreed  among  themselves  and  it  was  satisfactory 
to  me. 

Q.  In  other  words,  then,  Mr.  Snyder  and  Mr. 
Pollia  agreed  upon  what  was  to  be  done,  and  as 
far  as  your  signature  is  concerned  it  was  merely 
mechanical,  and  when  they  got  together  and  drew 
up  this  agreement  and  said  it  was  satisfactory  to 
both  of  them  you  signed  it? 

A.  I  approved  it,  so  we  could  forward  it  to  Flo- 
tation Systems'  office  for  signature. 

Q.     Did  you  send  it  to  Los  Angeles  for  signature  ? 

A.     I  believe  Mr.  Snyder  sent  it. 

Q.  Are  you  familiar  with  the  handwriting  in 
ink,  ''O.  K.  James  Henry"? 

A.     It  looks  very  familiar  to  me. 

Q.     Who  is  James  Q.  Henry? 

A.     President   of  the  Flotation   Systems. 

Q.  While  the  agreement,  Plaintiff's  Exhibit  1 
for  Identification,  or  Plaintiff's  Exhibit  2  in  evi- 
dence were  being  discussed,  was  Mr.  Pollia  doing 
any  work  for  the  Flotation  people  at  that  time,  or 
had  he  actually  started  to  work? 

A.  I  think  he  either  started  the  same  day  or  the 
day  before,  in  preparing  for  the  water  line,  if  my 
memory  is  correct. 
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Q.  In  preparing  for  the  water  line,  did  he  do 
any  actual  laying  [93]  of  pipe  or  connecting  of  pipe 
underground  for  the  purpose  of  connecting  to- 
gether of  the  system,  over  there,  have  it  advanced 
to  that  stage?  A.     I  do  not  think  so. 

Q.  Did  you  finally  receive  some  authorization 
from  the  Los  Angeles  office  of  Flotation  Systems, 
permitting  Mr.  Pollia  to  go  ahead? 

A.     As  soon  as  we  got  the  contract  back. 

Q.  When  you  got  the  contract  back,  signed  by 
Mr.  Henry,  you  got  the  signature  of  Mr.  Pollia, 
did  you  not?  A.     Yes. 

Q.     And  you  told  him  to  go  ahead? 

A.     Yes. 

Q.     And  he  went  ahead  on  the  job? 

A.     Yes. 

Q.  While  he  was  doing  this  work  over  there, 
were  you  still  engaged  in  doing  that  part  of  the 
job  which  was  being  undertaken  by  the  Flotation 
Systems  ?  A.     Yes. 

Q.  And  both  of  you  continued  along  doing  a  part 
of  your  respective  work,  is  that  right? 

A.     Yes. 

Q.  There  was  some  question  about  the  availabil- 
ity of  material,  was  there  not? 

A.  Well,  there  was  a  little  delay  on  different 
fittings. 

Q.  Who,  incidentally,  was  to  supply  the  ma- 
terial? A.     The  Flotation  Systems. 

Q.     Do  you  know  of  your  own  personal  knowl- 
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edge  that  Mr.  Pollia  was  not  able  to  progress  with 
the  work  by  reason  of  the  fact  that  the  material 
was  not  being  delivered  in  time? 

A.  Yes.  I  made  two  trips  to  Los  Angeles  to 
find  out  if  we  were  going  to  get  the  material,  be- 
cause Mr.  Pollia  was  there  on  the  work  with  the 
men,  and  when  I  returned  I  promised  Mr.  Pollia 
that  the  material  would  be  there,  and  I  think  the 
material  was  delayed. 

Q.  You  made  two  trips  to  Los  Angeles  on  that 
matter?  A.     Yes. 

Q.  The  agreement.  Plaintiff's  Exhibit  2,  Items 
1,  2,  and  3,  [94]  the  work  to  the  pits,  what  t}TDe  of 
work  was  inside  of  the  pits? 

A.  Inside  of  the  pit,  if  I  remember  correctly,  it 
was  primarily  the  work  of  the  Aqua  people,  certain 
equipment  that  belonged  to  the  Aqua,  who  were 
supposed  to  do  the  installation. 

Q.  In  other  words,  the  Aqua  people  had  their 
own  material  and  own  equipment? 

A.     Certain  part,  yes. 

Q.     That  work  was  done  by  the  Aqua  people? 

A.     Yes. 

Q.  Do  you  know  of  your  own  knowledge  whether 
or  not  the  Aqua  people  actually  had  some  of  the 
mechanics  doing  the  work  on  the  inside  of  the  pits? 

A.  Yes,  they  had  a  man  there;  I  don't  know 
just  when  he  started,  but  I  would  say  about  the 
middle  of  July,  or  maybe  sooner,  putting  in  some 
special  e(|uipment  inside  the  tank,  inside  of  the  pit. 
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Q.  Do  you  know,  of  your  own  knowledge,  that 
the  Aqua  mechanic,  or  whatever  his  legal  status 
was — do  you  know  whether  or  not  the  Aqua  people 
who  were  doing  the  work  on  the  inside  of  the  pit 
with  their  equipment,  was  the  connecting  up  of  the 
installation  to  the  pit? 

A.  Well,  it  was  connected  with  the  installation 
of  the  pit. 

Q.  Who  did  the  connecting  up  of  the  Aqua  work, 
the  Aqua  man,  or  Mr.  Pollia? 

A.     The  Aqua  man  did  some  of  the  work. 

Q.     How  many  pits  were  there? 

A.  I  think  it  was — if  I  saw  the  plans  I  could 
tell  better.  I  will  have  to  count  them  on  the  plan. 
We  had  sixteen  pits,  one  on  top  of  each  tank,  and 
then  I  believe  there  was  a  general  pit  connecting 
two  tanks,  which  supplied  two  or  four — it  was  eight 
on  one  side,  sixteen,  and  they  had  three  or  four 
others. 

Q.  All  these  pits  were  dug  out  in  the  ground, 
were  they?  A.     Yes. 

Q.  And  at  the  bottom  of  the  pit  you  put  a  large 
metal  storage  tank? 

A.  There  were  sixteen,  they  were  on  top,  stor- 
age tanks.  [95] 

Q.  Let  us  start  at  the  very  bottom.  First  of 
all,  you  had  the  storage  tanks,  is  that  right? 

A.     The  steel  tanks,  25,000-gallon  steel  tanks. 

Q.     Then  on  top  of  the  steel  tanks  you  had  what  ? 

A.     A  concrete  pit. 
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Q.  What  did  you  have  on  top  of  the  concrete 
jjit?  A.     That  is  the  tank  with  the  cover. 

Q.     25,000-gaUon  steel  container  or  tank? 

A.     Gasoline  tank. 

Q.  Which  would  be  connected  with  some  equip- 
ment or  valve  in  the  pit?  A.     Yes. 

Q.  On  top  of  this  pit  was  a  spout  of  the  auto- 
mobile type?  A.     Yes. 

Q.  Then  on  top  of  the  pit,  on  the  surface  of 
the  ground,  you  had  a  cover? 

A.     A  wood  cover. 

Q.  What  was  the  special  equipment  in  the  tank, 
itself,  the  equipment  in  this  rectangular  pit? 

A.  The  tank,  itself,  and  each  side  of  the  tank, 
there  was  special  equipment  installed  by  the  Aqua 
people,  and  then  it  came  up  and  connected  inside 
of  the  pit. 

Q.  So  the  25,000-gallon  steel  tank  and  all  the 
equipment  in  the  pit  was  all  Aqua  work,  is  that  the 
idea?  A.     To  install  the  tanks. 

Q.     And  the  connection  of  the  work  in  the  pit? 

A.     Special  equipment,  yes. 

Mr.   Doyle :     Cross-examine. 

Cross-Examination 

Mr.  Harloe:  Q.  About  what  percentage  of  the 
fittings  in  the  pit  was  special  equipment  of  the 
Aqua  people,  was  it  approximately  a  quarter,  one- 
third,  one-half,  or  what? 

A.  I  could  not  tell  you  exactly,  because  I  don't 
remember.  [96] 
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Q.     You  don't  remember?  A.     No. 

Q.  Now,  then,  Mr.  Ceriat,  let  me  ask  you  this 
question  with  reference  to  your  negotiations  with 
Mr.  Pollia,  for  the  purpose  of  having  him  enter  into 
a  contract,  you  had  certain  conversations  with  him 
and  certain  negotiations  with  him  relative  to  a  con- 
tract, didn't  you,  first? 

A.     Yes,  checking  the  drawings. 

Q.  Checking  the  drawings  and  going  over  them 
to  see  what  there  was  to  be  done,  and  then  after 
that  he  gave  you  a  figure?  A.     Yes. 

Q.  Thereafter  you  wrote  to  the  Flotation  Sys- 
tems in  Los  Angeles,  giving  them  the  quotation,  or 
what  Mr.  Pollia  had  agreed  to  do,  didn't  you? 

A.  No,  first  I  sent  a  letter  to  Los  Angeles,  ask- 
ing if  they  v/ould  be  interested  to  take  a  bid. 

Q.  After  all  that  had  taken  place,  then  you  and 
Mr.  Pollia  took  the  plans  and  specifications,  and 
Mr.  Pollia  gave  you  a  figure  as  to  what  he  would 
do  it  for? 

A.  Mr.  Henry  wrote  me  a  letter  for  Pollia  to 
submit  a  price,  and  when  he  submitted  me  that 
price  I  checked  it,  and  I  wrote  out  the  form  of 
the  bid,  and  it  seems  we  did  not  get  together. 

Q.  I  do  not  think  I  make  myself  clear.  After 
all  of  that  was  done,  Mr.  Ceriat,  then  Mr.  Pollia 
and  you  did  check  over  the  work  that  was  to  be 
done,  and  Mr.  Pollia  said,  ''I  will  do  it  for  so 
much,"  did  he? 

A.  Well,  we  checked  exactly  what  work  was  to 
be  done  with  Mr.  Snyder. 
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Q.  But,  in  any  event,  on  May  23  you  did  write 
to  the  Flotation  Systems  in  Los  Angeles,  didn't 
you^  A.     Right. 

Q.  Is  this  the  letter  that  you  wrote  with  ref- 
erence to  that?  A.     Yes. 

Q.     That  is  the  letter  that  you  wrote  to  them? 

A.    Yes.  . 

The  Court:  We  will  take  our  ten-minute  recess. 
(After  recess.)  [97] 

Mr.  Doyle:  Q.  Mr.  Ceriat,  Mr.  Harloe  wants  to 
interrogate  you  about  a  letter  here  which  is  dated 
May  23,  1940.  Is  that  a  letter  that  you  had  some- 
thing to  do  with,  or  wrote  to  the  Flotation  Sys- 
tems ?  A.    Yes. 

Q.     Is  that  your  signature?  A.     Yes. 

Q.  Is  there  any  other  signature  appearing  on 
there  ?  A.     No. 

Q.  There  is  nothing  on  there  which  shows  Mr. 
Pollia's  signature? 

A.  No,  that  is  my  proposal,  I  sent  over  to  the 
Flotation. 

Q.  That  has  nothing  to  do  with  Mr.  Pollia. 
That  is  the  proposition  that  you  wrote  to  Flotation 
to  have  Mr.  Pollia  accept?  A.     Yes. 

Q.     Mr.  Pollia  would  not  accept  it? 

A.  I  sent  them  this  letter,  and  then  when  they 
answered  me  they  said  to  have  Mr.  Pollia  draw 
the  contract,  and  this  is  the  one  I  sent  down  to  I^os 
Angeles. 

Mr.  Harloe:     Q.     Mr.  Ceriat,  up  until  the  time 
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that  you  wrote  this  letter  to  Flotation  Systems  and 
sent  it  to  Los  Angeles,  you  had  been  negotiating 
with  Mr.  Pollia  for  this  contract,  hadn't  you? 

A.     We  had  been  discussing  it. 

Q.  At  that  time  had  you  discussed  the  ques- 
tion of  installing  equipment  in  the  pits  with  Mr. 
Pollia? 

Mr.  Doyle:  Just  a  minute.  At  this  time  the 
plaintiff  will  object,  upon  the  ground  that  the  docu- 
ment upon  which  the  witness  is  being  interrogated 
is  dated  May  23,  1940,  and  was  a  document  which 
was  transmitted  by  this  gentleman  to  his  employer 
at  Los  Angeles.  There  is  nothing  in  the  document 
to  show  that  Mr.  Pollia  had  any  knowledge  of  it, 
or  that  he  was  bound  by  it,  or  participated  in  it, 
and  on  the  contrary,  the  evidence  shows  he  did  not 
accept  it. 

The  Court:  This  question  is  directed  to  whether 
he  did  have  any  conversation.  [98] 

Mr.  Harloe:     That  is  correct. 

Mr.  Doyle:  We  object  to  it  as  being  immaterial, 
irrelevant  and  incompetent. 

The  Court:  For  the  present  I  will  permit  that 
question  subject  to  the  objection.  You  can  renew 
that  objection  later. 

Mr.  Harloe:     Will  you  read  the  question? 
(Question  read.) 

Q.     Do  you  understand  that  question,  Mr.  Ceriat? 
A.     I  would  say  no,  because  I  am  proposing  the 
contract. 
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Q.  What  I  am  trying  to  get  at,  Mr.  Ceriat,  is, 
you  suggest  in  this  letter  that  Mr.  Pollia  proposed 
to  do  this  work. 

A.  Well,  T  should  say  I  proposed  to  have  Pollia 
accept  that  contract. 

Q.  You  proposed  to  have  Pollia  accept  that 
contract  ?  A.     Yes. 

Q.  After  you  sent  this  letter  to  Flotation  Sys- 
tems they  wrote  you  a  letter  about  it,  didn't  they? 

A.     Yes. 

Q.     Do  you  remember  what  that  letter  said'? 

A.  I  believe  Mr.  Henry  wrote  me  a  letter  and 
asked  me  to  have  Mr.  Pollia  draw  a  contract  ac- 
ceptable to  him. 

Q.  I  show  you  a  letter  here  for  the  purpose  of 
refreshing  your  memory,  Mr.  Ceriat.  You  had  more 
than  one  bid  from  Mr.  Pollia,  didn't  you? 

A.     Well,  I  don't  remember. 

Q.  Do  you  remember  whether  or  not  he  had 
made  an  offer  which  was  not  acceptable,  and  then 
he  made  a  subsequent  offer,  or  another  offer? 

A.     There  were  tw^o  or  three  discussions. 

The  Court :  The  question  was  about  an  offer,  and 
the  answer  referred  to  discussions.  Do  you  want 
an  answer  to  the  question? 

Mr.  Harloe:  Q.  Do  you  remember  whether  or 
not  there  was  more  than  one  offer  by  Mr.  Pollia? 

A.     No,  I  don't  remember. 

Q.     You  don't  remember?  A.     No.  [99] 
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Q.  Do  you  remember  writing  this  letter  to  Flo- 
tation Systems?    Does  that  refresh  your  memory? 

A.  Yes.  ''We  have  just  received  another  bid 
from  Mr.  Pollia,  who  gave  us  the  previous  bid  of 
89  cents  per  foot  for  laying  all  gasoline  and  water 
lines." 

Q.  Does  that  refresh  your  memory  as  to 
whether  or  not  you  had  more  than  one  bid  by  Mr. 
Pollia? 

A.  Well,  it  would  probably  be  in  one  bid,  but 
a  correction  on  a  bid. 

Q.     A  correction   on  a  bid? 

A.     I  would  say  that,  myself. 

Q.  After  this  letter  you  received  a  reply  from 
Flotation  Systems  with  reference  to  this  letter, 
did  you,  Mr.  Ceriat  ?  A.     Yes. 

Q.  Do  you  remember  what  that  reply  was  ?  Does 
that  refresh  your  recollection? 

A.  The  reply  seems  to  be  from  Kalte,  of  the 
Flotation  Systems.  I  thought  it  was  Jim  Henry 
that  replied,   because  usually 

Q.  Never  mind  about  usually.  I  don't  want 
the  record  to  show  what  usually  was  done.  This 
letter  refreshes  your  memory,  does  it? 

A.     Yes. 

Q.  After  you  received  this  letter  from  Flota- 
tion Systems,  did  you  again  take  the  matter  up 
with  Mr.  Pollia? 

A.     Well,  I  think  Mr.  Pollia  and  Mr.  Snyder 

Q.  Never  mind  that.  Did  you  again  negotiate 
with  Mr.  Pollia?  A.     I  do  not  think  so. 
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Q.     You  do  not  think  so?  A.     No. 

Q.     Not    after   receiving    this    letter? 

A.     I  don't  remember. 

Q.  You  don't  remember  whether  you  did,  or 
not?  A.     No. 

Q.  Now,  were  you  present  when  this  contract 
was  drawn  up? 

A.     At  the  final  contract  I  was  not  present. 

Q.  At  the  final  contract,  you  were  not  present 
when  that  was  drawn  up?  A.     No. 

Mr.  Harloe:  If  your  Honor  please,  I  will  offer 
these  two  [100]  letters  in  evidence  and  ask  that 
they  be  admitted  as  defendants'  exhibits  next  in 
order. 

Mr.  Doyle:  To  which  the  plaintiff  renew^s  the 
objection  on  the  ground  stated,  and  on  the  addi- 
tional ground  the  witness'  testimony,  so  far  as 
these  two  letters  are  concerned,  they  are  purely 
between  this  witness  and  his  employer,  at  Los 
Angeles,  and  not  in  any  way  binding  on  the  plain- 
tiff, who  had  no  knowledge  of  them,  and  did  not 
participate  in  them. 

The  Court :  For  the  present  they  may  be  marked 
for  identification  and  we  will  take  the  legal  matter 
up  later. 

(The  letter  from  Eugene  Ceriat  to  Flotation 
Systems,  dated  May  23,  1940,  was  marked  ''De- 
fendants' Exhibit  B  for  Identification.") 

(The  letter  from  F.  E.  Kalte,  dated  May  24, 
1940,  is  marked  ''Defendants'  Exhibit  C  for 
Identification.") 
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Mr.  Harloe:    That  is  all. 

Redirect  Examination 

Mr.  Doyle:  Q.  I  neglected  to  ask  you  on  direct 
examination,  after  Mr.  Pollia  commenced  work 
on  Plaintiff's  Exhibit  2,  which  was  an  agreement 
finally  exchanged  on  May  28,  1940,  there  were  extra 
work  orders  issued.  Were  you  familiar  with  the 
fact  that  there  were  extra  work  orders  issued? 

A.     How  do  you  mean? 

Q.  Mr.  Pollia  finally  gave  you  this  agreement 
of  May  28,  1940,  which  is  marked  Plaintiff's  Ex- 
hibit 2.  A.     Yes. 

Q.  Which  you  approved,  and  which  Mr.  Henry 
O.K'd.  A.     Yes. 

Q.  After  that  agreement,  is  it  not  a  fact  of 
your  own  knowledge,  that  you  know,  that  the  Flo- 
tation Systems  issued  a  number  of  extra  work  or- 
ders on  the  job  over  there? 

A.     I  think  I  signed  one  or  two,  myself. 

Q.  I  see  you  signed  one.  No.  280.  Did  you  see 
these  extra  work  [101]  orders  as  they  came  in,  or 
did  they  come  in  through  you,  or  were  they  given 
directly  to  Mr.  Pollia  ? 

A.  The  one  that  I  signed  came  through  me;  the 
others  did  not. 

Recross  Examination 
Mr.  Harloe:    Q.    Mr.  Ceriat,  during  the  time  of 
these  negotiations  with  Mr.  Pollia  with  reference 
to  the  work,  you  were  the  one  in  charge  represent- 
ing the  Flotation  Systems,  weren't  you? 
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A.     I  was  supposed  to  be,  yes. 

Q.     You  were  supposed  to  be  the  man  in  charge? 

A.     Yes. 

Q.  And  all  of  these  communications  from  Flo- 
tation Systems,  and  in  answer  to  your  letter,  were 
addressed  to  you? 

A.     They  came  to  the  office. 

Q.  They  came  to  the  office  addressed  to  you,  and 
you  were  the  man  in  charge  there? 

A.  Well,  I  was  the  man  in  charge  of  the  job, 
yes. 

Mr.  Harloe:    That  is  all.    No  further  questions. 

Mr.  Doyle:   That  is  Plaintiff's  case,  your  Honor. 

Mr.  Stark:  So  far  as  mj  people  are  concerned, 
I  have  only  the  presentation  of  one  document,  Mr. 
Harloe.  You  have  an  original  letter  in  your  file 
of  October  29,  1940,  addressed  from  my  firm  to  you? 

Mr.  Harloe:    I  think  I  have. 

Mr.  Stark:  You  recall  that  that  letter  that  you 
were  willing  to  stipulate  that  this  is  a  copy  of  it 
and  I  could  use  a  copy? 

Mr.  Harloe:  I  think  I  have  the  original.  What 
is  the  date? 

Mr.  Stark :    October  29,  1940. 

Mr.  Harloe:    Yes. 

Mr.  Stark:  The  intervenor  wishes  to  offer  in 
evidence,  if  your  Honor  please,  a  letter  dated  Oc- 
tober 29,  1940,  addressed  [102]  to  Mr.  Harloe,  by 
myself,  representing  Shanmac  Company,  a  copart- 
nership, which  will  complete  the  intervenor 's  case. 
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(The  letter  of  Charles  M.  Stark  to  John 
Harloe,  dated  October  29,  1940,  was  marked 
^'Intervenor's    Exhibit    2.") 

Mr.  Harloe:  Mr.  Stark,  have  you  any  objection 
to  my  putting  in  evidence  my  letter  to  you  dated 
November  15,  1940? 

Mr.  Stark:    No. 

Mr.  Harloe:   Have  you  the  original? 

Mr.  Stark:    Yes. 

Mr.  Harloe:  I  will  offer  in  evidence,  with  ref- 
erence to  the  Intervenor  case,  the  letter  of  mine 
to  Charles  M.  Stark  dated  November  15,  1940. 

The  Court:    It  may  be  admitted. 

(The  letter  was  marked  ''Defendants'  Ex- 
hibit D.") 

Mr.  Doyle:  I  do  not  presume  that  the  stipula- 
tion between  Mr.  Stark  and  yourself  about  the 
items  involved  in  the  com^plaint  in  intervention  in 
any  way  involves  the  plaintiff? 

Mr.  Harloe :  No,  that  is  between  Mr.  Stark  and  I. 


EDWARD   C.   SEYMOUR, 

Called  for  the  Defendants;  Sworn. 

Mr.  Harloe:    Q.    Your  residence,  Mr.  Seymour, 
is  what? 

A.     136  North  Deer  Drive,  Los  Angeles. 
Q.     And  your  business  or  occupation? 
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A.     Manufacturer  and  contractor. 

Q.     Of  what  products'? 

A.     Of  bitumen  products. 

Q.  One  of  your  products  is  the  wrapping  of 
pipe  ?  A.     Yes. 

Q.  Now,  you  are  familiar  with  the  Alameda 
Airport  Job?  A.     Yes. 

Q.     You  were  there  on  the  job  at  times? 

A.     Yes. 

Q.  Now,  you  furnished  the  pipe  or  wrappings 
of  the  pipe  for  that  [103]  job? 

A.  I  furnished  the  wra^^ping  machine  and  the 
labor  and  the  material  for  wrapping  the  pipe. 

Q.     And  wrapping  of  pipe?  A.     Yes. 

Q.  And  you  wrapped  the  pipe  under  inspection 
by  the  Naval  authorities,  did  you,  Mr.  Seymour? 

A.     Yes. 

Q.  After  you  wrapped  the  pipe  what  did  you 
do  with  it? 

A.     We  vStacked  it  in  a  stock  pile. 

Q.  Did  you  see  any  of  that  pipe  being  installed 
in  the  trenches?  A.     No. 

Q.  Mr.  Seymour,  do  you  know  how  many  feet 
of  pipe  you  wrapped,  approximately? 

A.  Well,  I  could  not  be  quite  sure,  it  would  be 
an  estimate,  I  would  say  about  betw^een  9000  and 
10,000  feet. 

Q.  Now,  then,  Mr.  Seymour,  you  saw  that  pipe 
wrapped.  The  specifications  called  for  it  to  be 
wrapped  in  a  certain  manner,  did  they  not? 
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A.     Yes. 

Q.  And  you  did  wrap  it  according  to  those 
specifications  ?  A.     Yes. 

Q.  Will  you  just  give  us  now,  briefly  and 
quickly,  what  the  wrapping  consisted  of? 

A.  It  had  to  be  sand  blasted  and  then  it  had 
to  be  primed  with  a  coal  tar,  then  it  had  to  receive 
two  coats  of  coal  tar  enamel,  and  then  there  was  a 
15-pound  wrapping  of  coal  tar  straight  asbestos 
felt. 

Q.  What  do  you  mean  by  15-pound  wrapping,  is 
that  15  pounds  per  foot? 

A.  No,  that  is  a  description  of  the  weight  per 
hundred  square  feet.  The  weight  of  the  wrapping 
there  was  known  as  15  pounds  per  hundred  square 
feet.  After  that  was  applied  then  there  was  a 
final  wrapping  of  Craft  wrapping  paper. 

Q.     Of  Craft  wrapping  paper? 

A.  Just  plain  wrapping  paper;  that  would  be 
plain  paper,  I  guess  you  would  call  it. 

Q.  In  the  handling  of  the  pipe,  generally  speak- 
ing, what  part  of  the  wrapping  would  become 
bruised  so  that  it  would  have  to  be  [104]  done  over 
again  ? 

A.  Well,  all  machine-wrapped  pipe,  after  it  is 
wrapped,  of  course,  has  to  be  handled  carefully; 
otherwise,  damage  to  the  wrapping  will  occur.  The 
specifications  on  that  job,  as  I  recall  them  now, 
specifically  covered  that  phase,  that  the  pipes  had 
to  be  handled  by  the  contractor  doing  the  laying 
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in  such  a  manner  that  the  wrapping  was  not  in- 
jured. 

Q.  Now,  if  in  the  installation  of  that  pipe  in 
the  trenches  the  pipe  was  dragged  or  battered 
about,  would  that  wrapping  have  to  be  replaced 
or  could  that  be  patched? 

Mr.  Doyle:  Objected  to  as  being  immaterial,  ir- 
relevant, and  incompetent.  The  witness  did  not 
see  the  pipe  being  laid  in  the  excavation,  and  how 
could  he  answer  that  question? 

Mr.  Harloe:    I  am  just  asking  the  question. 

One  of  your  items  in  the  bill  of  particulars  is 
patching  of  pipe. 

The  Court:  I  v/ill  allow  the  question  subject  to 
the  objection. 

A.  Under  normal  procedure  it  should  not  be 
much  of  a  job  to  patch  it  up,  if  it  is  cracked  any 
place,  it  occurs  quite  frequently;  all  pipe  line  con- 
tractors are  familiar  with  that,  and  it  should  not 
be  much  of  a  job  patching  up  any  fractures  that 
are  made  in  the  wrapping.  In  these  the  particular 
specifications  the  Craft  paper  would  probably  be 
more  damaged,  which  was  the  last  portion  of  it, 
than  anything  else,  because  the  specifications  pro- 
vided that — when  I  say  ''the  specifications,"  I  mean 
the  Navy  specifications — as  I  recall  it  ])rovided  for 
patching  at  intervals. 

Q.     What  do  you  mean  by  that? 

A.  Normally  we  would  stick  the  last  coating  of 
the  paper  tightly  to  the  other  felt  wrapper,  which 
I  explained  to  you,  and  in  these  particular  speci- 
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fications  the  Navy  only  wanted  it  at  intervals.  The 
principle  [105]  back  of  that  was  if  the  paper  were 
loose  the  paper  afforded  some  cleavage  so  that 
when  the  soil  settled  around  it,  instead  of  that 
loose  layer  of  paper  being  an  integral  part  of  that 
coating,  it  was  a  loose  wrapper,  so  that  it  would 
pull  away  when  distorted  the  main  part  of  the 
coating,  or  main  part  of  the  wrapping. 

Q.  That  being  so,  it  would  take  very  little  jar 
to  tear  part  of  that  loose  wrapping  paper? 

A.     I  would  say  so. 

Q.  Now,  what  would  be  the  cost  of  replacing 
that  last  wrapping  paper  which  you  say  was  loose, 
as  compared  to  the  other  factors  going  into  the 
wrapping  ? 

Mr.  Doyle:  Objected  to  as  being  immaterial,  ir- 
relevant, and  incompetent.  The  second  objection 
is  that  what  the  actual  coat  would  be  is  not  before 
the  Court,  because  of  the  fact  that  there  was  a 
special  order  executed  between  the  plaintiff  and 
the  defendant. 

The  Court:  He  may  answer  subject  to  the  ob- 
jection. 

A.  You  mean  what  would  be  the  cost  of  labor 
and  material  in  replacing  that? 

Mr.  Harloe:    Q.    No,  just  the  outer  paper. 

A.  It  would  be  very  small.  Do  you  want  me  to 
guess  at  that  approximate  figure  it  might  cost? 

Q.  I  will  withdraw  that  question  and  put  it  this 
way:    The  cost  of  the  replacing  or  patching  the 
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outer  paper  is  a  very  nominal  one,  as  compared 
with  the  wrapping?  A.     Very  nominal. 

Mr.  Harloe:   That  is  all. 
Mr.  Doyle:    No  questions. 

The  Court:    We  will  take  an  adjournment  now 
until  tomorrow  at  10:00  o'clock  a.  m. 

(Adjournment     to     tomorrow,     Wednesday, 
February  18,  1942,  at  10:00  o'clock  a.  m.)  [106] 


Wednesday,  February  18,  1942 
10:00  o'clock  A.M. 

The  Court:     You  may  proceed. 

ARTHUR  F.  SNYDER, 

Called  for  the  Defendants;  Sworn. 

Mr.  Harloe:  Q.  Mr.  Snyder,  what  is  your  resi- 
dence ? 

A.     5214  California  street,  San  Francisco. 

Q.  You  are  in  the  employ  of  the  Flotation  Sys- 
tems, Inc.?  A.     Yes. 

Q.     And  have  been  for  how  long? 

A.     Since  March,  1940. 

Q.  You  were  in  their  employ  and  on  the  job  at 
the  Alameda  Airport? 

A.  Yes,  during  the  entire  time  that  the  contract 
was  in  progress,  under  construction. 

Q.     When  the  work  was  under  progress? 

A.     Yes. 
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Q.  Mr.  Snyder,  Plaintiff's  Exhibit  2  in  evidence 
is  the  contract  on  the  letterhead  of  Andrew  A. 
Pollia.     I  ask  you  to  examine  that.  A.     Yes. 

Q.     Did  you  a<3tually  type  this  contract? 

A.     Yes,  I  am  quite  sure  that  I  did. 

Q.  You  are  quite  sure  that  you  typed  the  con- 
tract. At  that  time  were  you  in  charge  of  the  work 
for  the  Flotation  Systems  ?  A.     No,  I  was  not. 

Q.     Who  was?  A.     Mr.  Eugene  Ceriat. 

Q.     What  was  your  official  position  at  that  time? 

A.  My  official  position  was,  that  is,  I  was  car- 
ried on  the  company's  payroll  as  an  engineer.  How- 
ever, that  was  at  a  time  when  I  had  just  started  em- 
ployment with  the  Flotation  Systems,  I  had  just 
been  employed  for  a  month,  or  two  months,  and 
my  duties  were  largely  clerical  at  that  time,  be- 
cause I  was  learning  that  [107]  particular  part  of 
the  business,  you  understand. 

Q.  At  the  time  that  this  contract  was  drawn  up, 
your  actual  duties  at  that  time  were  practically 
clerical?  A.     That  is  right,  yes. 

Q.  Now^,  with  reference  to  the  provisions  of  this 
contract  with  respect  to  the  details  of  the  different 
items,  where  did  3^ou  obtain  the  information  for 
the  purpose  of  drawing  up  this  contract  ? 

A.  Mr.  Pollia  brought  a  contract  that  he  had 
written,  himself,  a  proposed  unsigned  contract,  and 
it  was  from  that  contract  that  we  arrived  at  cer- 
tain provisions. 

Q.  I  show  you  Plaintiff's  Exhibit  No.  1  for 
Identification.  ' 
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A.  Yes,  I  believe,  I  am  quite  sure  that  is  the 
document  from  which  the  actual  contract  was 
drafted,  after  certain  revisions  were  made. 

Q.  Did  you  have  any  negotiations  with  Mr. 
Pollia  prior  to  the  time  that  you  received  this  draft 
of  a  contract  from  him,  with  reference  to  v/hat 
should  or  should  not  be  in  the  contract  ? 

A.     No,  not  at  all. 

Q.  Do  you  remember  who  did  for  your  -com- 
pany? 

A.  Yes,  Mr.  Ceriat  and  Mr.  Pollia  had  been  in 
conference  with  each  other,  and  had  had  consider- 
able discussion  about  the  doing  of  the  work. 

Q.  And  from  that  discussion,  then,  you  received 
this  form  of  contract.  Plaintiff's  Exhibit  1  for 
Identification?  A.     That  is  right. 

Q.  Did  you  have  anything  to  do  with  the 
changes  from  this  draft  to  the  contract  that  v/as 
drawn  up? 

A.  Yes.  As  I  recall,  the  throe  of  us,  Mr.  Ceriat, 
Mr.  Pollia,  and  myself,  dis<3ussed  the  original  con- 
tract, and  as  I  recall  the  vrording,  the  actual  word- 
ing of  the  original,  that  is.  Exhibit  No.  1,  did  iiot 
suit  me,  and  I  suggested  some  revisions  in  the  word- 
ing to  make  it  [108]  read  better. 

Q.     Make  it  read  better?  A.     Yes. 

Q.  After  this  contract,  Plaintiff's  Exhibit  No. 
2,  was  drawn,  did  you  have  anything  to  do  with 
transmitting  it  to  tlu^  head  office  at  Los  Angeles 
for  signature  by  Flotation  Systems? 
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A.  Yes.  I  typed  Mr.  Ceriat's  letter  of  submis- 
sion and  sent  it  down,  mailed  it. 

Q.     Mailed  it?  A.     Yes. 

Q.  Now,  this  contract  was  received,  and  Mr. 
Pollia  commenced  the  operations  called  for  under 
the  contract? 

A.  Yes,  very  soon,  either  the  day  before  or  that 
day. 

Q.  Were  you  there  -continually  from  the  com- 
mencement of  the  work  by  Mr.  Pollia  until  the 
completion  of  the  contract?  A.     I  was. 

Q.     You  were  there  every  day? 

A.  Well,  possibly  I  might  not  have  worked  on 
some  Sundays,  or  Saturday  afternoon  I  might  not 
have  been  there. 

Q.  But  most  of  the  time,  practically  all  of  the 
time  you  were  there?  A.     Yes. 

Q.     You  saw  Mr.  Pollia  doing  this  work? 

A.  Yes.  I  was  there  practically  every  bit  of  the 
time  that  his  men  were  on  the  job. 

Q.  When  was  the  first  time,  if  you  remember, 
that  changes  were  made  by  the  Navy  authorities 
in  charge  for  the  doing  of  the  work  ? 

A.  I  don't  remember  the  exact  date,  but  it  was 
probably  soon  after  the  start  of  the  work;  there 
were  a  great  many  changes  involved  in  the  job ;  the 
Navy  changed  the  specifications,  that  is,  their  de- 
sign on  some  of  the  pipe  work,  quite  frequently, 
and  all  during  the  job  there  were  additional  work 
change  orders  from  the  Navy. 

Q.     I  might  start  at  the  first  change  order  that 
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was  received  by  you  from  the  Navy;  necessarily, 
you  acquainted  Mr.  Pollia  [109]  with  that  change, 
did  you  not? 

A.  That  is  right,  it  was  necessary  to  do  so,  be- 
cause we  had  to  revise  our  own  plans  and  see  that 
the  work  was  done  in  accordance  with  the  changes 
that  were  made. 

Q.  What  did  Mr.  Pollia  do,  if  anything,  with 
reference  to  those  changes? 

A.  Well,  if  the  changes  involved  no  additional 
work  he  did  nothing  but  if  the  changes  involved 
additional  work,  inside  of  the  pits  or  elsewhere,  he 
immediately  demanded  an  order  authorizing  him 
to  do  this  extra  work  not  included  in  his  contract. 

Q.  That  was  perfectly  proper  for  him  to  do, 
with  extra  work,  was  it,  Mr.  Snyder  ? 

A.  Yes,  it  was,  because  at  that  time  a  number 
of  these  changes  did  involve  extra  work.  Mr. 
Pollia  made  his  original  estimate  from  the  original 
plans  and  specifications,  and,  naturally,  if  subse- 
quent changes  in  the  specifications  involved  more 
work  he  was  entitled  to  extra  pay  for  such  extra 
work. 

Q.  I  show  you  here  Plaintiff's  Exhibits  No.  3 
and  No.  4,  Order  273  and  Order  274,  and  ask  you 
to  look  at  those  and  see  if  you  know  what  they  are. 

A.  Yes,  these  are  in  my  handwriting.  These  are 
feigned  by  Mr.  Kalte.  These  arc^  both  orders  for 
work  to  be  done  in  certnin  fueling  ]:)its  at  the  end 
of  the  gasoline  line. 
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Q.  Were  these  fueling  pits  which  these  work 
orders  cover  in  the  original  contract"? 

A.  There  was  no  mention  made  of  these  fueling 
pits  in  the  original  contract,  no. 

Q.  The  original  contract  called  for  pits  A,  B, 
C,  D,  and  E.  A.     That  is  right. 

Q.  Now,  in  these  work  orders  that  I  have  just 
shown  you,  are  those  pits  designated  ? 

A.     No,  those  are  pits  F. 

Q.  And  these  Orders  273  and  274  apply  to  work 
to  be  done  in  [110]  pit  F?  A.     That  is  right. 

Q.     And  were  not  in  the  original  contract? 

A.     That  is  right. 

Q.     And  were  necessarily  extra? 

A.     That  is  right. 

Q.  You  are  familiar  with  these  plans  and  speci- 
fications, are  you,  Mr.  Snyder  ? 

A.     Yes,  I  was  familiar  with  them. 

Q.  Do  these  plans  and  specifications  show  fit- 
tings to  be  installed  in  the  pit  ? 

A.  This  one  sheet  of  the  plans  shows  the  lay- 
out of  the  pipe,  and  the  other  shows  the  detail  of 
the  fittings  in  the  pits. 

Q.  In  those  pits  the  Aqua  people  were  to  in- 
stall certain  patent  valves? 

A.  They  were  to  install  and  did  install  certain 
patent  valves  in  the  pits. 

Q.  Approximately  what  amount  of  the  fittings 
and  installation  in  the  pits  was  done  by  the  Aqua 
people,  what  percentage  would  that  be? 
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A.  Of  course,  it  was  be  a  little  bit  difficult,  as 
you  know,  to  say  by  way  of  money  value  what  it 
is,  but,  generally  speaking,  I  would  say  50  per  cent, 
of  the  equipment  in  the  pits  was  Aqua  patent  equip- 
ment, 40  to  50  per  cent. 

Q.  And  the  other  50  or  60  per  cent,  of  the  fittings 
that  went  into  the  pits,  were  they  known,  commonly 
known  as  standard  fittings  and  pipe  ? 

A.  Absolutely,  you  can  find  them  all  in  any 
pipe  supply  catalog. 

Q.  While  you  were  on  the  job  did  you  give  Mr. 
Pollia  any  extra  order,  or  any  order,  for  the  in- 
stallation of  those  fittings  in  the  pits  ?  A.     No. 

Q.  I  am  speaking  now,  and  you  are  referring 
to  those  shown  in  the  plans  and  specifications? 

A.     That  is  right. 

Q.  Whenever  any  change  was  made  by  the  Navy 
Department  for  the  installation  of  those  fittings  in 
the  pits,  you  did  give  Mr.  Pollia  a  work  order? 

A.  That  is  correct,  whenever  anything  [111] 
came  up,  any  work  not  covered  by  the  original  plans 
and  specifications,  we  did  give  orders  covering  that 
extra  work  involved  by  the  changes  involved. 

O.  Did  Mr.  Pollia  install  any  fittings  in  the  pits 
before  any  change  took  place  ? 

A.  You  mean  before  any  of  these  changes  from 
the  Navy  took  place? 

Q.     Yes. 

A.  I  am  reasonably  sure  that  he  did.  Of  course, 
the  time  element  is  a  little  bit  difficult  to  recall. 

Q.     Well,  let  me  put  it  this  way:    Was  there  ever 
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any  question  raised  by  Mr.  Pollia  with  you  that 

he  was  not  to  install  these  standard  fittings  in  the 

pits? 

A.  No,  there  was  never  any  question  raised  dur- 
ing the  first,  let  us  say  at  least  not  during  the  first 
month  of  construction. 

Q.  Approximately  what  percentage  of  fittings 
in  the  pits  had  Mr.  Pollia  installed  before  he  raised 
any  question  as  to  whether  that  was  contained  in 
his  contract,  or  not  % 

A.  Roughly  speaking,  I  would  estimate  80  per 
cent,  that  is,  fittings  in  addition  to  those  installed 
by  the  Aqua  Company. 

Q.  That  is  what  I  mean,  all  my  questions  are 
along  the  line  that  those  were  fittings  that  the  Aqua 
Company  were  to  install.  A.     That  is  right. 

Q.  Those  fittings  were  a  patented  article  of  their 
own  make? 

A.  Yes,  and  they  had  an  employee  right  on  the 
job. 

Q.     And  his  name  was  Mr.  Johnson? 

A.     That  is  right,  O.  H.  Johnson. 

Q.  When  was  the  first  time  that  you  knew  that 
Mr.  Pollia  claimed  that  the  installation  of  these 
fittings  in  the  pits  was  not  in  his  contract? 

A.  When  Mr.  Pollia  submitted  a  bill  at  the  field 
office  at  Alameda  to  Mr.  Kalte,  and  we  saw  that 
he  had  listed  on  this  bill  itemized  charges  for  work 
installing  all  [112]  of  these  fittings  in  the  pits,  that 
is  the  first  knowledge  that  I  had  that  it  w^as  his 
intention  to  charge  us  for  those  fittings  in  the  pits. 
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Q.  That  bill  was  for  fittings  already  installed, 
was  it?  A.     Yes. 

Q.  Did  he  request  from  you  any  work  order 
for  the  installation  in  those  pits  for  whi-ch  that 
bill  was  presented  prior  to  the  date  of  that  state- 
ment? 

A.  Absolutely  not,  only  for  the  changes  that  the 
Navy  had  made. 

Q.     Now,  Mr.  Snyder,  you  have  seen  the  bill  of 
particulars  filed  in  this  matter  by  Mr.  Pollia? 
A.     Yes,  I  have. 
Q.     I  gave  you  a  copy  of  it. 

A.     At  one  time  I  had  a  copy  of  it.     I  do  not 
believe  I  have  a  copy  in  my  possession  right  now. 
Q.     I  will  give  you  another  one.    Have  you  a  copy 
there,  Mr.  Doyle? 

Mr.  Do3de :    Yes,  I  have  a  copy. 
My.  Harloe :     Q.    I  hand  you  now  what  is  a  copy 
of  the  bill  of  particulars  filed  in  this  matter,  and 
ask  you  to  examine  it,  Mr.  Snyder. 
A.     Yes. 

Q.  Now,  after  receiving  that  bill  of  particulars 
did  you  compile  the  data  of  the  work  that  was  done, 
and  how  it  was  done,  with  reference  to  that  bill  of 
particulars?  A.     I  did. 

Q.  You  compiled  it,  yourself? 
A.  Yes.  I  kept  a  rather  complete  record  of  all 
the  transactions  with  regard  to  Mr.  Pollia 's  con- 
tract, and  from  my  record  I  compiled  a  complete 
record  of  things  on  each  of  these  items  that  are  on 
this  bill  of  particulars. 
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Q.  I  call  your  attention  to  the  first  item  on  the 
bill  of  particulars,  ^^ Extra — Wrapping  joints  and 
fittings  as  per  agreement  $663.60."  Is  that  item 
correct  ? 

A.  Not  quite  according  to  my  records.  You 
might  say  substantially  correct,  but  not  quite.  If 
I  may  refer  to  my  records,  I  will.  [113] 

Q.  These  are  the  records  that  you  compiled, 
yourself  *? 

A.  That  is  right.  At  one  time  on  the  job,  I 
don't  remember  exactly  when,  Mr.  Pollia  and  my- 
self went  over  the  plans,  and  we  made  notations 
regarding  the  number  of  joints  that  were  wrapped, 
and  from  my  records,  extending  them  at  the  unit 
prices  shown  in  the  contract  of  Mr.  Pollia,  as  I 
show  it  it  is  $657.67,  instead  of  $663.60,  just  a  minor 
difference  there. 

Q.     Take  the  next  item,  '^Welding  joints." 

A.  I  have  nothing  in  my  record  to  indicate  why 
that  should  be  charged  for  welding  any  joints,  other 
than  those  covered  by  extra  orders  in  subsequent 
items  on  this  bill  of  particulars,  as  it  was  our  under- 
standing, and  I  believe  it  is  plainly  stated  in  the 
contract,  that  the  laying  of  pipe  and  installing  of 
pipe  and  fittings,  etc.,  included  the  welding  of  the 
same.  So,  with  regard  to  this  item  for  welding- 
joints,  we  have  no  knowledge  of  what  that  might 
constitute,   or  why  that  should  be  charged. 

Q.  In  other  words,  in  the  first  item.  No.  1  of 
the  -contract,  there  is  a  clause,  ^^  Welding  and  test- 
ing all  joints'"? 
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A.  That  is  right,  that  is  included  in  the  con- 
tract. There  were  extra  joints  that  were  welded 
which  are  covered  by  subsequent  items  on  this  bill 
of  ^particulars. 

Q.  Now,  the  next  item  is,  "^^  Rental  of  crane  $8 
per  hour,  $164.'' 

A.  My  record  shows  that  that  crane  was  used 
201/2  hours,  and  it  was  my  understanding  with  Mr. 
Pollia,  and  I  do  not  believe  I  have  a  written  agree- 
ment to  that  effect,  but  it  was  understood  at  the 
time  that  the  rental  of  the  crane  was  |7  an  hour, 
and  not  $8. 

Q.     $7  and  not  $8? 

A.  Yes.  Other  than  that,  the  item  is  substan- 
tially correct. 

Q.     Instead  of  $164,  it  should  be  $143.50? 

A.  That  is  <3orrect,  [114]  according  to  my 
records. 

Q.     The  next  item  is,  ''Rental  of  crane,  $404.'' 

A.     The  same  thing  applies  to  that. 

Q.  How  many  hours  does  it  show  for  this  rental 
from  your  records? 

A.  The  bill  of  particulars  did  not  state  the  num- 
ber of  hours,  l)ut  my  records  show  50^/2,  which  we 
have  calculated  at  |7  an  hour,  the  extension  of 
which  was  $353.50.  It  shows  $404  on  the  bill  of 
particulars. 

Q.  The  next  item  on  the  bill  of  particulars  is 
''Patch  pipe  wrapping,  July  and  August,  $1760." 
While  you  were  on  the  job  you  necessarily  saw  the 
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work  that  was  going  on,  and  the  ne-cessity  of  in- 
stalling the  pipe  in  the  trenches'?  A.     Yes. 

Q.  The  contract  provided  that  the  Flotation  Sys- 
tems would  furnish  the  material,  most  of  it? 

A.     Yes. 

Q.  Practically  all  of  it.  And  one  of  the  pro- 
visions was  that  the  Flotation  Systems,  itself,  would 
wrap  the  pipe,  or  cause  it  to  be  wrapped  ? 

A.  I  do  not  know  whether  there  is  anything  that 
states  that,  but  it  was  definitely  understood  by  all 
parties  that  we  would  furnish  the  pipe  wrapping. 

Q.     Furnish  the  pipe  wrapping?  A.     Yes. 

Q.  You  were  there  on  the  job  and  saw  the  pipe 
wrapping,  did  you  ?  A.     Yes,  I  did. 

Q.     AVho  wrapped  the  pipe? 

A.  Well,  the  Non-corrosive  Products  Company, 
of  Huntington  Park,  wrapped  it  all  under  the  su- 
pervision of  Mr.  Edward  Seymour. 

Q.  Was  all  of  the  pipe  furnished  by  the  Flota- 
tion Systems  under  and  pursuant  to  the  contract 
wrapped  by  the  Non-corrosive  Products  Company? 

A.  All  except  120  feet  of  4-in-ch  pipe;  we  ran 
short  of  4-inch  pipe  and  I  had  to  buy  120  feet 
locally,  w^hich  was  wrapped  by  Mr.  Pollia.  [115] 

Q.  And  all  of  the  other  pipe,  other  than  the  120 
feet,  was  wrapped  by  the  Non-corrosive  Products 
Company? 

A.     Yes,  all  but  120  feet  was  wrapped  by  them. 

Q.     That  came  in  a  wrapped  condition? 

A.     In  a  wrapped  condition,  and  was  carefully 
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stacked  in  a  stock  pile  at  a  central  location  on  the 

job. 

Q.  Now,  during  any  time  that  you  were  on  the 
job,  did  Mr.  Pollia  request  from  you  any  order  for 
wrapping  any  pipe  other  than  the  120  feet  that  you 
spoke  about  I 

A.  Yes,  at  one  time  he  did.  He  claimed  at  one 
time  that  he  had  found  a  few  spots  on  this  pipe — 
there  was  approximately  10,000  feet  of  pipe,  and  he 
found  a  few  spots  which  had  to  be  rewrapped.  He 
said  at  the  time  that  the  paper  had  come  off  by  the 
time  he  got  the  pipe  to  the  trench. 

Q.  Let  me  imderstand  you.  You  mean  the  outer 
coating  of  paper  had  been  dislodged  or  bruised  and 
it  was  necessary  to  wrap  that  ? 

A.  As  I  recall  it,  yes.  That  was  the  only  part 
of  it  wrapped,  that  was  damaged,  so  that  Mr.  Pollia 
contended  that  it  was  not  properly  supplied  by  the 
Non-corrosive  Products  Company. 

Q.  Was  there  any  time  during  the  installation  of 
this  pipe  by  Mr.  Pollia  that  any  claim  was  made 
by  him  or  that  he  called  your  attention  to  the  fact 
that  the  wrapping  of  the — the  felt  wrapping  and 
tar  paper  had  been  dislodged  so  that  it  had  to  be 
rewrapped  ? 

A.  Not  that  I  recall.  The  only  thing  I  can  re- 
call is  his  calling  my  attention  to  the  condition  of 
the  paper  on  the  outside  of  the  pipe. 

Q.  Take  the  next  item,  ''Patch  ])ipe  wrapping 
in  September."    Would  that  next  item  be  the  same 
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as  the  item  just  before  it  in  the  bill  of  particulars? 

A.    Yes. 

Q.  Now,  going  back  to  this  120  feet  of  extra 
pipe  that  you  had  [116]  to  purchase  and  wrap,  did 
Mr.  Pollia,  himself,  wrap  that  pipe,  or  did  he  have 
it  wrapped? 

A.  He  engaged  the  A.  R.  Reid  Company,  of  San 
Francisco,  to  come  over  and  wrap  it. 

Q.  You  saw  A.  R.  Reid  Company  on  the  job 
wrapping  the  pipe?  A.     Yes. 

Q.  Do  you  know  what  the  cost  of  wrapping  that 
120  feet  of  pipe  was? 

A.  I  believe  I  have  a  notation  on  it,  here — No,  I 
do  not  have  a  segregation  of  that  particular  item. 
I  did  have  this  information. 

Q.  Let  me  ask  you  this  question,  do  you  know 
whether  or  not  the  Flotation  Systems  paid  A.  R. 
Reid  Company  directly  for  this  work  that  they  did 
for  Pollia? 

A.  Yes,  they  did,  because  A.  R.  Reid  Company 
requested  us  to  pay  them  and  deduct  it  from  the 
money  that  was  owing  Mr.  Pollia. 

Q.  And  pursuant  to  the  authority  that  I  told  you 
I  had  received  from  Mr.  Theodore  Tamba,  who  was 
representing  Mr.  Pollia  at  that  time,  you  paid  that 
bill  ?  A.I  requested  them  to  pay  it. 

Q.     It  was  paid,  in  the  sum  of  $870.52  ? 

A.     $887.52. 

Q.     That  is  correct.  A.     Yes. 

Q.  Now,  the  next  item  is  ^^  Wrapping  pipe,  $36." 
That  is  Extra  No.  7,  you  have  it  marked  there. 
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A.     That  item  is  correct. 

Q.     What  was  that  for? 

A.  That  was  for  the  120  feet  of  4-inch  pipe  that 
T  mentioned  previously. 

Q.  The  next  item  of  the  bill  of  particulars  is, 
'^Distributing  gasoline  and  water  piping,  $375.'^ 
Do  you  know  what  that  is,  or  what  it  represented  ? 

A.  No,  I  do  not  understand  why  the  company 
should  be  billed  for  that.  The  water  pipe,  which 
was  cast  iron  pipe,  was  brought  in  by  a  trucking 
concern,  which  consented  to  lay  the  pipe,  drop  it, 
unload  it  at  the  side  of  the  trench,  right  along  where 
the  trench  was,  or  was  to  be  dug,  so  nobody,  Mr. 
Pollia  nor  anybody  else,  had  to  move  that  pipe;  it 
[117]  was  laid  right  along  the  trench. 

Q.  They  did  have  to  move  it  to  put  in  the 
trench '? 

A.  But  there  was  no  distribution  involved.  The 
gasoline  pipe,  as  I  said  before,  was  received  from 
a  railroad  car,  and  w^as  unloaded,  and  was  wrapped 
by  the  Non-corrosive  Products  Company,  and  they, 
in  turn,  stacked  it  in  a  stock  ])ile  at  a  very  central 
location  on  the  job.  I  do  not  believe  it  could  have 
been  stacked  at  a  place  more  convenient  for  a  sub- 
contractor to  use  it. 

Q.  Let  me  ask  you  this  question,  Mr.  Snyder, 
with  reference  to  that  item:  Did  Mr.  Pollia  at  any 
time  raise  any  question  that  he  was  not  supposed 
to  distribute  that  pipe  from  the  place  it  was  stacked 
by  the  Non-Corrosive  Company? 

A.     No,  I  do  not  recall  that  he  ever  did. 
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Q.  Did  he  ever  request  an  order  from  you  to  do 
that'?  A.     No. 

Q.  Now,  the  next  item  is,  ^^  Installing  temporary 
water  line  for  testing,''  in  the  sum  of  $275. 

A.  I  have  nothing  in  my  records  on  that  item, 
at  all.  I  have  no  record  of  having  issued  any  order 
for  any  such  testing  line,  and  I  believe  you  will 
find  that  our  contract  with  Mr.  Pollia  states  that 
he  is  to  do  the  testing  at  his  expense,  and  we  had 
no  knowledge  why  there  should  be  a  charge  for 
testing. 

Q.  In  other  words,  the  testing  and  welding  of 
all  joints  and  connections  to  the  pit  boxes  A,  B,  C, 
D,  and  E,  could  the  joints  be  tested  separate  from 
the  pipe  line,  itself,  Mr.  Snyder? 

A.     Not  very  well,  no. 

Q.  In  other  words,  after  the  line  was  laid,  in 
order  to  test  the  joints  it  would  be  necessary  to 
fill  that  entire  line  for  the  purpose  of  testing  the 
joints,  to  see  whether  there  was  leakage,  or  not? 

A.     That  is  the  only  way  I  know  of  testing. 

Q.  For  that  item,  '^Installing  temporary  water 
line  for  testing"  [118]  did  Mr.  Pollia  request  an 
order  from  you?  A.     I  have  no  record  of  it. 

Q.  Have  you  any  recollection  that  he  made  a  re- 
quest to  do  that  ?  A.     None,  whatever. 

Q.     The  next  item  is,  ''Making  test  caps,  $48." 

A.  Well,  the  same  thing  applies  to  that.  We 
understood  that  the  contract  included  testing,  and, 
as  I  recall,  any  material  that  Mr.  Pollia  wanted  we 
always  supplied.     He   called   on  us   on  numerous 
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occasions.    I  made  special  trips  over  to  Oakland  for 

material  at  liis  request,  at  such  times  as  he  stated  he 

was   ready  to  test  pipe  lines   and  needed   certain 

material. 

Q.  When  he  made  these  test  caps,  was  there  any- 
thing said  by  him  to  you  relative  to  getting  test  caps 
for  him? 

A.  No,  the  testing  was  entirely  up  to  him,  as  a 
part  of  his  contract. 

The  Court:  When  you  are  speaking  of  testing, 
was  that  to  satisfy  your  contract,  that  they  were 
in  accordance  with  the  contract? 

A.  Well,  more  particularly,  your  Honor,  to  sat- 
isfy the  Navy  inspectors. 

Q.     The  Navy  inspectors  were  to  be  satisfied  ? 

A.  It  was  required,  and,  of  course,  we  wanted  a 
satisfactory  job  done,  too,  but  primarily  the  test- 
ing had  to  be  done  to  satisfy  the  Navy  inspectors. 

Q.  That  is  what  I  wanted  to  find  out,  who  had 
to  be  satisfied.  A.     Yes. 

Mr.  Harloe:  Q.  Your  contract  with  the  Gov- 
ernment provided  that  this  work  would  pass  in- 
spection by  the  Naval  authorities? 

A.     Yes. 

Q.  As  a  matter  of  fact,  it  ])rovided  that  it 
would  be  done  under  the  supervision  of  and  to  the 
satisfaction  of  the  supervising  engineer  of  the 
Navy,  there,  did  it  not? 

A.     Yes,  definitely.  [119] 

Q.  The  next  item  is,  ^*  Cutting  and  fitting  water 
pipe." 
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A.  Well,  in  installing  water  pipes  and  in  in- 
stalling any  water  system,  naturally  the  pipe  must 
be  cut  and  fitted.  I  am  unable  to  understand  why 
this  item  should  be  included  in  this  bill  of  particu- 
lars, because  I  do  not  understand  how  anybody 
could  take  a  contract  to  install  a  water  pipe  line 
anywhere  without  the  same  cutting  and  fitting  of 
pipe. 

Q.  The  necessity  for  cutting  and  fitting  pipe  is 
to  make  the  length  of  pipe  conform  with  the  segre- 
gation that  is  called  for,  Is  it  not? 

A.     That  is  right. 

Q.  In  other  words,  Mr.  Snyder,  pipe  is  of  stand- 
ard length? 

A.     Standard  length,  or  random  lengths. 

Q.  And  it  is  necessary  in  installing  a  water  line, 
in  order  to  make  it  comply  with  a  certain  requisite 
number  of  fittings,  to  cut  some  jjipe  to  fit  ? 

A.  Yes.  Naturally,  the  pipe  had  to  be  cut  to 
the  requisite  length  necessary  to  fit  between  Pits 
A  and  B,  as  you  might  see  on  the  plans. 

Q.     The  next  item  is,  '^Use  of  civil  engineer,  $25.'^ 

A.  Well,  that  item  is  correct,  except  in  regard 
to  the  amount.  Mr.  Pollia  had  a  civil  engineer  on 
the  job,  or  a  transit  man,  as  he  classified  him,  doing 
some  survey  work  in  regard  to  the  grading  of  the 
line,  and  we  borrowed  the  services  of  this  man  on 
one  occasion  that  I  remember.  The  only  thing  I 
have  on  that  is  a  pencil  notation  I  made  at  one 
time,  I  asked  Mr.  Pollia  how  much  we  owed  him  in 
return  for  allowing  us  to  use  the  services  of  his 
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transit  man,  and  he  told  me  $4.35,  as  opposed  to 

the  $25  on  the  bill  of  particulars. 

Q.  The  next  item  is,  '^  Order  1215, '^  that  has 
been  put  in  evidence  in  this  matter. 

A.  Order  1215  is  the  item  on  the  bill  of  par- 
ticulars. 

Q.  I  will  show  you  this  order,  this  is  Plaintiff's 
Exhibit  No.  7.  [120] 

A.     Yes,  I  wrote  this  order. 

Q.     You  wrote  that  order,  yourself,  did  you? 

A.     Yes. 

Q.     Now,  that  Order  1215  is  correct,  is  it? 

A.  Yes,  the  order  is  correct,  but  the  amount  on 
the  bill  of  particulars,  $241,  should  be  $242.  There 
was  an  error  in  computing  the  actual  amount  of 
that  bill.    It  should  be  $242  instead  of  $241. 

Mr.  Harloe :  May  I  make  that  notation  right  on 
the  bill  of  particulars? 

Mr.  Doyle :  No.  I  do  not  think  you  should  make 
any  notation  on  there,  because  the  witness  is  testify- 
ing. 

Mr.  Harloe:     It  should  be  $242. 

Mr.  Doyle:  In  other  words,  your  records  show 
that  order  1215  as  charged  for  in  the  bill  of  par- 
ticulars, $241,  should  be  $242? 

A.  That  is  right.  It  was  authorized  and  was 
done  and  the  charge  of  $242  is  correct. 

Mr.  Harloe:  Q.  Now,  Order  No.  273,  $770. 
There  is  no  specification  ov  meution  of  order  274 
in  the  bill  of  particulars,  and  I  want  to  ask  you 
relative  to  that  work,  Mr.  Snyder.    We  have  Order 
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273  in  the  bill  of  particulars.    Look  at  Orders  273 
and  274,  as  I  am  going  to  ask  you  this  question: 
Were    they   not    considered    practically    the    same 
order  ? 

A.  They  are  consecutively  numbered,  and  they 
were  issued  at  the  same  time,  the  difference  being — 
this  is  rather  a  technical  point,  but  they  ax>plied 
to  two  different  contracts  of  ours.  We  had  an 
additional  contract  over  there  for  installing  some 
equipment  in  some  additional  pits.  273  was  on  our 
original  contract,  and  274  covered  the  order  on  the 
subsequent  contract  we  obtained  from  the  Navy. 

Q.  The  amount  in  the  bill  of  particulars,  Order 
273,  $770,  that  contemplates  both  273  and  274,  does 
it  not? 

A.  No,  it  does  [121]  not.  Our  Order  No.  273 
calls  for  the  installation  of  equipment  in  10  fueling 
pits,  and  specifies  $77  per  pit,  which  makes  $770, 
which  would  be  correct  if  Mr.  Pollia  had  done  all 
of  the  work  in  those  ten  pits.  The  hose  reels,  which 
are  part  of  the  equipment  which  is  put  in  these 
pits,  was  not  available. 

Q.     What  do  you  mean  by  '^hose  reel'"? 

A.  The  equipment  to  be  installed  in  these  pits, 
and  as  covered  by  these  orders,  included  certain 
standard  pipe  fittings,  elbows,  flanges,  valves,  and 
so  on,  and  in  addition  we  had  a  patent  valve,  a 
special  valve  to  gasoline  meters,  and  two  hose  reels, 
the  hose  reel  being  a  device  by  which  gasoline  hose 
was  reeled  up  on  a  mechanical  reel  for  holding  the 
hose. 
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Q.     Those  were  not  installed  by  Mr.  PoUia  ? 

A.     No. 

Q.     Through  no  fault  of  his,  tliough,  was  it? 

A.  No,  through  no  fault  of  his;  they  were  not 
available  at  the  time  he  did  the  other  work  in  the 
pit. 

Q.  And  subsequently  the  installation  of  those 
hose  reels  was  done  by  the  Flotation  Systems,  and 
not  by  Mr.  Pollia?  A.     It  was. 

Q.  Now,  you  made  a  note  there  of  the  amount 
of  deduction  that  should  have  been  made  in  the 
$770  by  reason  of  the  non-installation  of  hose  reels 
by  Pollia,  did  you? 

A.  I  kept  a  record  of  the  cost  that  Flotation 
Systems  was  put  to  in  putting  in  those  hose  reels, 
and  on  the  basis  of  that  cost  I  estimated  that  a  fair 
charge  for  putting  in  those  hose  reels  would  be 
$10  per  reel.  There  were  two  hose  reels  in  each 
pit,  that  would  be  $20  per  pit,  and  therefore  a  de- 
duction of  $200,  which  would  bring  the  amount  to 
$570,  instead  $770. 

Q.  Order  No.  280,  $165,  tliat  vras  for  extra, 
wasn't  that,  Mr.  Snyder?  A.     Yes. 

Q.     That  is  entirely  correct? 

A.     Order  No.  280?  [122] 

Q.     I  will  give  it  you.  Plaintiff's  Exhibit  No.  5. 

A.  Yes.  That  was  a  change  made  in  the  plans 
and  specifications  by  the  Navy,  which  involved  some 
extra  cast  iron  pipe  line  which  IVIr.  Pollia  installed. 
The  item  is  entirely  correct. 
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Q.  Now,  Order  1207,  $208,  is  in  the  same  situa- 
tion, is  it  not  ? 

A.  That  I  have  not  any  record  of,  I  do  not  just 
recall  it. 

Q.  I  will  show  you  the  order  and  it  may  refresh 
your  memory,  it  is  Plaintiff's  Exhibit  No.  7. 

A.  Yes,  Mr.  Pollia  did  that  work,  and  it  is  en- 
tirely correct,  $208. 

Q.  The  next  item  on  the  bill  of  particulars  is 
a  letter  dated  August  23,  1940,  $4903.20.  Did  you, 
from  your  records  that  you  kept,  make  a  detailed 
account  and  statement  of  the  work  done  in  the  pits 
which  you  claimed  were  not  in  the  original  con- 
tract I 

A.  Yes,  I  kept  a  detailed  record  of  all  work,  of 
all  changes  from  the  original  plans  and  specifica- 
tions, and  all  additional  work  that  was  caused  by 
such  changes. 

Q.  Now,  then,  what  does  your  record  show  r^ela- 
tive  to  the  installation  in  the  pits,  other  than  those 
called  for  by  the  original  plans  and  specifications  '^ 

A.  I  have  that  in  some  detail  here  in  my  rec- 
ords ;  shall  I  read  it  item  by  item  ? 

Q.     Yes,  go  right  ahead. 

A.  In  what  was  designated  as  A  Pit,  there  were 
additional  6-inch  flanged  joints  put  in,  not  shown 
by  the  original  plans.  On  the  basis  of  the  order 
issued  to  Mr.  Pollia,  he  is  entitled  to  $3.75.  In  the 
B  Pit,  one  6-inch  bench  weld  at  88  cents,  2  4-inch 
bench  welds  at  63  cents,  a  total  of  $1.26;  2  6-inch 
field  welds  at  $3.60  each,  a  total  of  $7.20.    Now,  in 
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the  C  Pit,  there  were  16  of  those  pits^  there  were 
48  additional  4-inch  bench  welds  at  63  cents  each, 
or  a  total  of  $30.24.  The  majority  of  the  changes 
were  in  the  D  Pit.  There  [123]  w^ere  eight  of  these 
pits.  There  were  32  additional  4-inch  flange  con- 
nections in  these  pits,  which  at  $2.50  each  would 
be  $80.  There  were  40  4-inch  bench  welds  to  be 
made  at  63  cents  each,  which  comes  to  $25.20.  There 
were  16  4-inch  bench  welds  at  88  cents  each,  which 
comes  to  $14.08 ;  8  4-inch  field  welds  at  $3.60,  which 
comes  to  $28.80,  and  8  4-inch  field  welds  at  $1.75, 
which  comes  to  $14.  Now,  then,  in  addition  to 
that,  in  order  to  put  this  equipment  on  the  tank 
and  the  openings  in  the  tanks  were  not  properly 
fitted  for  this  patent  equipment,  it  was  necessary 
to  do  some  welding  on  some  nipples  that  were  to 
go  into  these  tanks,  which  Mr.  P:^llia  did  for  us. 

Q.     You  gave  him  an  order  for  each  of  them  ? 

A.    Yes. 

Q.     That  was  considered  extra? 

A.  That  w^as  considered  extra,  and  is  covered 
by  one  of  these  orders  which  authorizes  him  to  do 
such  extra  work  as  authorized  l)y  us  at  sucli  and 
such  a  unit  price.  Now,  the  amount  on  weldnig 
flanges  for  the  storage  tanks,  32  6-inch  bench  welds 
at  88  cents  each,  a  total  of  $128.16,  32  8-inch  at 
$1.13,  total  of  $36.15. 

Q.     That  totals  up  $269.73? 

A.     I  do  not  have  the  total   before  me. 

Q.  These  detailed  amounts  that  you  have  just 
given  us  do  not  include  the  regular  fittings,  stand- 
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ard  fittings  that  show   on  the   plans,   and   fittings 

which  Mr.  Pollia  did  place  in  the  pits? 

A.  They  do  not  show  the  fittings  in  the  pits  as 
indicated  by  the  original  plans,  because  it  does  not 
include  the  fittings  as  shown  by  the  original  plans 
which  have  been  submitted  to  the  Court. 

Q.  Now,  with  respect  to  the  bill  of  particulars, 
the  bill  of  particulars  shows  one  payment  of  $7600, 
a  second  payment  of  $4737.49,  payroll  advanced 
$1544  on  account  of  payment  due  9/10/40  $1000, 
and  omissions  for  tile  drain  $2300.  The  tile  [124] 
drain  was  a  change  made  by  the  Navy  authorities, 
and  was  omitted?  A.     That  is  right. 

Q.  Who  did  agree  upon  the  amount  that  would 
be  credited  the  Flotation  Systems  for  the  amount 
of  this  tile  drain? 

A.  I  believe  it  is  covered  in  the  original  contract 
that  if  the  tile  drain  is  to  be  omitted  that  the  con- 
tract will  be  reduced  by  that  amount.  In  addition, 
we  gave  him  an  order  authorizing  him  to  omit  that  ; 
then  we  gave  him  a  letter  signed  by  both  Mr.  Pollia 
and  ourselves — I  have  a  copy  of  it  somewhere 

Q.  In  any  event,  there  is  no  question  but  what 
that  figure  of  $2300  for  the  omission  of  the  tile 
drain  is  correct  ? 

A.  No,  there  is  no  question  about  that  particular 
item.  There  is  about  one  of  the  other  items,  how- 
ever. 

Mr.  Harloe:  So  that  there  will  be  no  question  about 
it,  Mr.  Doyle,  I  have  been  going  over  the  items  in 
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the  bill  of  particulars,  and  you  have  set   forth  a 

credit   from  the  plaintiff  as   to  the  tile   drain   of 

$2300. 

Mr.  Doyle:     Yes. 

Mr.  Harloe :  So  that  this  may  be  in  the  record, 
these  figures  that  I  have  given,  there,  payment  No. 
1,  payment  No.  2,  payroll  advanced,  on  account  of 
payment  due  9/10/40,  and  omission  for  tile  drain, 
make  the  total  of  $17,191.49,  which  the  bill  of  par- 
ticulars gives  the  company  credit  for. 

Mr.  Doyle:     Yes. 

Mr.  Harloe:  Now,  payroll  advances,  which  are 
shown  at  $1544,  what  should  that  be,  from  your 
records?  A.     $1634.55. 

Q.     That  is  shown  by  your  records  ? 

A.     Yes. 

Q.  And  that  would  make  the  total  $17,274.04,  in- 
stead of  $17,191.49. 

A.  My  mental  arithmetic  is  not  good  enough  to 
follow  you.  [125] 

Q.  That  is  a  question  of  addition  and  subtrac- 
tion. 

The  Court:     I  think  this  is  a  good  time  to  take 
our  recess  of  ten  minutes. 
(After  recess:) 

Mr.  Harloe:  Q.  Mr.  Snyder,  at  one  time  dur- 
ing the  course  of  construction  of  this  project  there 
was  a  meeting  held  with  the  Commander  of  the 
United  States  Navy?  A.     Yes. 
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Q.  Do  you  remember  approximately  about  what 
time  that  was? 

Mr.  Doyle:  Just  for  the  purpose  of  refreshing 
his  memory,  give  him  the  date  but  do  not  give  him 
the  letter. 

Mr.  Harloe:  Q.  There  was  a  letter  written  by 
Flotation  Systems  to  Commander  Siebert  on  the 
17th  of  September,  1940.  Does  that  refresh  your 
memory  with  respect  to  that  meeting? 

A.    Yes. 

Q.  Was  that  meeting  held  with  reference  (o  a 
dispute  as  to  what  work  should  be  done,  or  was  it 
held  by  reason  of  the  fact  that  there  was  labor 
trouble  ? 

A.  It  was  held  by  reason  of  the  fact  that  on  the 
job,  we  were  under  a  penalty  with  the  Navy,  and 
were  unable  to  proceed  on  the  job  because  of  labor 
trouble. 

Q.  That  letter  was  written  and  the  meeting  was 
held  with  Commander  Siebert  for  the  purpose  of 
getting  away  from  any  penalty  that  might  be  im- 
posed by  reason  of  delay  on  the  job? 

Mr.  Doyle:     I  object  to  the  question  as  leading. 

Mr.  Harloe:  Q.  What  was  the  reason  of  that 
meeting,  Mr.  Snyder?  I  withdraw  the  question  and 
will  put  it  this  way:  What  gave  rise  to  that  meet- 
ing, and  how  was  it  brought  about  ?  Tell  us  about  it. 

A.  Commander  Siebert  was  in  charge  of  the 
entire  project,  there,  and  the  letter  was  written  and 
the  meeting  was  held  as  a  last  resort  on  our  part, 
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in  an  attempt  to  have  some  way  to  }>roceed  with  the 
work  and  to  avoid  further  penalty  [126]  upon  us. 
In  other  words,  we  thought  that  possibly  we  could 
get  Commander  Siebert  to  exert  his  influence  to 
help  us  in  this  situation,  where  we  were  at  a  stand- 
still. 

Q.  Was  the  standstill  of  the  work,  work  that 
Mr.  Pollia  was  doing  ? 

Mr.  Doyle:  Objected  to  as  leading  and  sug- 
gestive. 

Mr.  Harloe:     Q.     What  work  was  stopped? 

A.  Mr.  Pollia 's  work,  the  pipe-fitting  work,  he 
still  had  considerable  pipe-fitting  work  to  be  done, 
the  majority  was  done,  but  it  was  not  completed, 
and  we  were  unable  to  complete  the  pipe  fitting 
work. 

Q.     Why? 

A.  Because  Mr.  Pollia  did  not  have  sufficient 
men  on  the  job  to  do  it,  as  we  were  getting  nowhere, 
and  there  was  no  possible  progress,  and  we  were 
unable  to  hire  pipe-fitters  of  our  own,  for  the  reason 
that  the  Central  Labor  Council,  in  Alameda  County, 
refused  to  clear  pipe  fitters  and  pipe  fitters'  helpers 
to  us  as  long  as  there  was  a  dispute  existing  be- 
tween our  sub-contractor  and  ourselves. 

Q.  Had  a  dispute  arisen  between  you  and  Mr. 
Pollia  at  that  time? 

A.  Well,  at  that  time  this  question  had  come 
up,  Mr.  Pollia  had  presented  his  bill  for  doing  all 
of  the  work  inside  of  the  pits  two  weeks  prior  to 
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that,  we  had  not  paid  him  for  this,  because  we  did 
not  think  he  was  entitled  to  it,  and,  therefore,  there 
was  a  dispute. 

Q.  There  was  a  dispute,  and  by  reason  of  that 
dispute  work  had  stopped? 

A.     Very  nearly  so. 

Q.     Then  what  did  Flotation  do  ? 

A.  We  attempted  to  continue  the  work,  we  at- 
tempted to  hire  men  through  the  Pipefitters  and 
Steamfitters  Local  Union  in  Oakland  to  complete 
the  work,  ourselves. 

Q.  And  being  unable  to  do  this,  this  meeting 
took  place  with  Commander  Siebert? 

A.     Yes,  as  a  last  resort.  [127] 

Q.  The  meeting  with  Commander  Siebert  was 
held  only  by  reason  of  labor  disputes'? 

A.  Yes — it  was  held  only  because  we  were  un- 
able to  proceed  with  the  work  and  we  were  under 
penalty. 

Q.  These  orders,  most  of  them  are  in  your  hand- 
writing, are  they  not? 

A.     Yes,  most  of  them  are. 

Q.  In  these  orders  that  were  given  to  Mr.  Pollia 
for  the  doing  of  extra  work  by  him  in  the  pit,  the 
prices  set  forth  in  these  orders  were  agreed  upon 
between  you  and  Mr.  Pollia,  were  they  not? 

A.  After  a  great  deal  of  argument  they  were 
agreed  upon ;  the  Flotation  Systems  agreed  to  them 
because  there  was  so  little  work  to  be  done;  we  felt 
the  price  was  exorbitant,  but  inasmuch  as  Mr.  Pol- 
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lia  was  on  the  job,  and  as  we  thought  at  that  time 
these  orders  only  covered  minor  changes  as  made 
by  the  Navy,  we  felt  that  we  could  stand  these  high 
prices  for  the  limited  amount  of  work  that  had  to 
be  done. 

Q.  Would  you,  as  engineer  in  charge  of  the 
work,  have  agreed  to  all  of  the  work  in  the  pits 
at  those  prices?  A.     Absolutely  not. 

Mr.  Doyle:  Objected  to  as  immaterial,  irrele- 
vant, and  incompetent,  entirely  speculative. 

The  Court:     I  will  let  it  stand. 

Mr.  Harloe :     That  is  all. 

Cross-Examination 

Mr.  Doyle:  Q.  Mr.  Snyder,  how  long  had  you 
been  at  the  Base  before  there  was  any  agreement 
reduced  to  writing,  either  on  May  27th  or  May 
28th,  1940? 

A.  As  I  recall,  I  came  on  the  Base  on  March 
15;  that  would  be  two  months  and  a  half,  wouldn't 
it? 

Q.  Approximately.  Had  you  seen  during  your 
time  at  the  Base  these  plans  and  specifications? 

A.     Yes. 

Q.  I  understood  you  to  testify  before  that  you 
were  very  familiar  with  them. 

A.  Yes,  I  should  be.  I  did  considerable  draft- 
[128]  ing  and  taking  care  of  all  of  the  revisions  of 
the  plans  and  changes,  and  so  on. 

Q.  T  do  not  want  to  hold  you  down,  but  you 
qualified  your  answer  by  saying  you  should  be.   As 


Z7.  S.  for  Use  of  Andrew  Pollia  159 

(Testimony  of  Arthur  F.  Snyder.) 

a  matter  of  fact,  you  were  very  familiar  with  the 

plans  and  specifications,  were  you  not? 

A.     Yes. 

Q.  You  were  right  over  at  the  Base  prior  to  the 
time  you  ever  saw  Mr.  Pollia  around  there,  if  you 
knew  him  by  that  name  before?  A.     Yes. 

Q.     You  were  under  Mr.  Ceriat?  A.     Yes. 

Q.  Now,  were  you  present  at  each  time  you  ever 
heard,  or  did  you  ever  participate  in  any  conver- 
sation between  Mr.  Ceriat  and  Mr.  Pollia  with  ref- 
erence to  the  work,  and  to  the  letters  of  May  27th 
and  28th,  Plaintiff's  Exhibits  1  and  2? 

A.  Not  until  the  time  that  I  typed  up  the  con- 
tract agreement. 

Q.  Now,  the  plans  and  specifications,  that  you 
were  very  familiar  with,  required  your  employer, 
the  general  contractor,  to  meet  all  the  requisites 
that  the  Navy  authorities  incorporated  in  that  con- 
tract, and  anything  they  wanted  done,  isn't  that 
correct?  A.     That  is  correct. 

Q.  Wlien  you  and  Mr.  Pollia,  and  I  believe  you 
testified  Mr.  Ceriat  got  together  on  May  28th,  did 
you  read  the  letter  that  Mr.  Pollia  had  submitted, 
which  was  dated  May  27,  1940?  A.     Yes. 

Q.     You  are  a  college  graduate,  I  presume? 

A.     Yes. 

Q.     From  what  institution? 

A.     The  University  of  California,  1933. 

Q.     And  what  did  you  get  a  degree  in? 

A.     Electrical  Engineering. 
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Q.  The  agreement  that  Mr.  Pollia  submitted, 
Plaintiff's  Exhibit  1,  among  other  things,  con- 
tained the  following:  ^'Including  connections  to  the 
following  number  of  pit  boxes."  And  when  you 
prepared  this  agreement,  Plaintiff's  Exhibit  2,  the 
words,  [129]  '^All  connections  to  pit  boxes"? 

A.     Yes. 

Q.  Do  you  recall  going  over  that  matter  in  con- 
nection with  the  plans  and  specifications? 

A.     No,  I  am  quite  sure  we  did  not. 

Q.  There  was  some  reference  yesterday  about  a 
letter  that  Mr.  Ceriat  had  written  to  Los  Angeles, 
in  which  there  was  work  discussed  between  Mr. 
Pollia  and  Mr.  Ceriat  on  the  job,  over  there,  and 
that  Mr.  Pollia  was  not  agreeable  to  the  outline 
of  the  work  set  forth  by  Mr.  Ceriat.  Did  you  hear 
that  testimony  yesterday? 

A.     I  heard  the  testimony,  yes. 

Q.  Then  you  knew  that  there  was  some  question 
in  somebody  else's  mind  about  either  the  letter  of 
May  27  or  May  28? 

A.  I  might  say  that  I  knew  it  yesterday,  but 
I  did  not  know  it  on  May  28th,  that  there  was. 

Q.  Then,  as  I  understand  it,  on  May  28,  1940, 
there  was  no  question,  at  all,  in  anybody's  mind  but 
you  knew  all  about  the  language  **to  the  pit  boxes"? 

Mr.  Harloe:  Just  a  minute,  I  object  to  the  ques- 
tion whether  there  was  any  question  in  anybody's 
mind. 

Mr.  Doyk^ :     The  question  is,  so  far  as  he  knew. 
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A.  No,  there  was  no  question  about  the  inter- 
pretation of  the  contract  at  that  time. 

Q.  Then  you  did  know  of  your  own  knowledge 
that  this  contract  of  May  28,  1940,  Plaintiff's  Ex- 
hibit 2,  was  sent  to  your  Los  Angeles  office,  and 
in  the  ordinary  course  of  business  it  came  back? 

A.     Yes. 

Q.  And  everything  proceeded  harmoniously  be- 
tween Mr.  Pollia  and  the  Flotation  people  up  to  a 
certain  point,  is  that  right? 

A.  No,  everything  at  no  time  proceeded  har- 
moniously on  the  job. 

Q.  Let  me  put  the  question  this  way,  as  long 
as  you  state  things  never  progressed  harmoniously 
on  the  job,  did  you  ever  have  [130]  occasion  to 
check  back  through  the  records  that  you  were  main- 
taining as  to  the  agreement  between  Mr.  Pollia  and 
Flotation  Systems? 

A.  I  had  no  occasion  to  check  back  on  the  word- 
ing of  the  contract,  if  that  is  what  you  mean. 

Q.  I  will  go  further  than  that,  did  you  ever 
have  occasion  to  check  your  file  at  the  office  over 
there,  or  run  through  it? 

A.  No,  not  my  file.  The  point  of  contention 
always  involved  changes  that  were  brought  up  by 
the  Navy,  and  as  to  who  was  to  do  the  extra  work 
that  was  involved  by  the  different  changes,  and 
how  much  was  to  be  paid  for  them. 

Q.     That  was  the  reason  for  lack  of  harmony? 

A.  That  was  the  reason  for  continual  lack  of 
harmony. 
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Q.  But  outside  of  your  answer  just  given,  there 
was  no  lack  of  harmony,  or  any  bickering,  or  sug- 
gestion of  difference  of  opinion  as  to  the  wording  of 
the  contract  of  May  28th,  1940,  imtil  at  quite  some 
later  date  ? 

A.  No,  there  was  nothing  ever  came  up  regard- 
ing the  wording  of  the  contract  until  such  time  as 
we  were  presented  with  a  bill  wherein  the  work  in 
the  pits  was  listed  in  detail  on  the  bill. 

Q.  Can  you  tell  us  approximately  about  when 
that  was? 

A.  If  my  memory  serves  me  right,  that  bill  was 
submitted  to  us  on  August  29. 

Q.     1940?  A.     1940,  yes. 

Q.  And  that  is  the  document  that  you  itemized 
the  night  that  Mrs.  Snyder  and  yourself  and  Mr. 
Pollia  were  at  your  office? 

A.  About  that  time,  yes.  We  did  not  itemize  that 
document.  We  took  an  inventory  of  all  work  that 
Mr.  Pollia  had  done  on  the  job,  it  was  not  an  itemi- 
zation. 

Q.  For  approximate  purposes,  it  was  about  that 
time?  A.     It  was  about  that  time  [131] 

Q.  When  Mr.  Pollia  came  over  there  to  get  an 
advance  and  you  prepared  this  document,  what- 
ever it  was,  and  he  went  down  to  Los  Angeles? 

A.     Yes. 

Q.     And  then  is  when  the  question  arose? 

A.     Yes. 

Q.  And  you  think  that  was  in  the  latter  part 
of  August,  1940?  A.     I  think  it  was. 
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Q.  Now,  I  am  not  trying  to  hold  you  down,  Mr. 
Snyder,  but  do  you  feel  rather  certain  about  the  fact 
it  was  the  latter  part  of  August,  1940? 

A.     Well,  that  was  two  years  ago,  Mr.  Doyle. 

Q.     That  is  the  reason  I  asked  the  question. 

A.  I  base  my  memory  on  going  through  my  files, 
and  I  believe  that  the  bill  in  question,  as  I  recall, 
was  submitted  on  August  29th. 

Q.  Thank  you.  Now,  when  was  the  first  time 
that  you  knew  there  was  any  litigation  as  a  result 
of  this  difference  of  opinion? 

A.  It  was  about  the  time  that  the  suit  was  filed, 
I  do  not  recall  the  date. 

Q.  All  right,  sir.  And  I  presume  that  your  su- 
periors had  discussed  this  difference  of  opinion,  so- 
called,  between  yourself  and  Mr.  Pollia,  from  Au- 
gust 29,  1940  until  the  time  that  the  suit  was  filed? 

Mr.  Harloe :  I  think  he  should  be  asked  whether 
he  knew  anything  about  it,  or  not. 

Mr.   Doyle:     I  will  reframe  the   question. 

The  Court:     Yes. 

Mr.  Doyle:  Q.  Prom  August  29,  1940,  it  is  a 
fact  that  there  were  some  discussions  with  your 
superiors  about  this  so-called  difference  of  opinion? 

A.     Yes,  at  various  times. 

Q.  Now,  is  it  a  fact  that  your  superiors  at  any 
time  told  you  that  a  suit  had  been  filed  in  this  mat- 
ter? 

A.  No,  I  believe  our  attorney  told  me,  I  am  not 
positive.  [132] 

Q.     And  your  attorney  subsequently  obtained  and 
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gave  you  the  date,  personally,  about   it,   and  you 
ultimately  received  the  bill  of  particulars  that  you 
have  just  testified  to?  A.     Yes. 

Q.  Now,  the  file  that  you  prepared,  did  you  com- 
pile that  from  memory,  documents  and  records, 
after  you  got  the  bill  of  particulars,  or  did  you  file 
that  file  in  the  state  in  which  it  is,  prior  to  the  time 
that  you  had  received  the  bill  of  particulars  ? 

A.  No.  The  itemization  I  have  here  was  com- 
piled after  I  saw  the  bill  of  particulars,  from  data 
that  I  had  obtained  over  the  entire  job,  and  prior 
to  the  receiving  of  the  bill  of  particulars. 

Q.  There  was  a  certain  amount  of  data  that  was 
maintained  in  your  files  at  the  time  by  you,  for  that 
bill  of  particulars  ?  A.     No. 

Q.  I  mean,  there  was  a  certain  amount  of  data 
that  was  in  your  files,  and  when  you  got  this  bill 
of  particulars  you  had  to  sit  down  and  do  a  little 
concentrating  and  go  over  the  situation  and  place 
the  continuity  of  documents,  and  establish  the  file 
in  the  condition  in  which  it  is  now,  is  that  true? 

A.  Not  necessarily.  The  file  was  kept  in  order 
pretty  much  so  at  all  times.  It  was  merely  a  mat- 
ter of  referring  back  to  it. 

Q.  Then  you  made  up  the  record  that  you  have 
as  to  your  opinion  as  to  what  transpired  sometime 
subsequent  to  July  21,  1941,  that  is  the  date  of  the 
bill  of  particulars.  If  you  do  not  understand,  the 
record  will  show  that  the  bill  of  particulars  was 
furnished  Mr.  Harloe  on  July  21,  1941. 
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A.     I  see. 

Q.  I  take  it,  then,  that  the  information  that 
you  have  was  gotten  together  or  compiled  subse- 
quent to  that  date. 

Mr.  Harloe :  Just  a  minute.  I  do  not  think  that 
question  is  exactly  fair  to  the  witness. 

Mr.  Doyle:     I  will  change  the  question.  [133] 

Mr.  Harloe :  Might  I  make  this  suggestion,  there 
was  a  bill  of  particulars  in  another  case,  of  which 
this  is  an  exact  duplicate,  furnished  to  me  quite 
sometime  before  the  date  you  refer  to. 

Mr.  Doyle :     We  will  take  that  date. 

Mr.  Harloe:     Yes,  take  that  date. 

Mr.  Doyle:  While  I  am  looking  for  that,  how 
many  bills  of  particulars  have  you  seen  in  this  case  ? 

A.     Only  one  that  I  recall. 

Q.  The  only  bill  of  particulars  that  you  recall 
having  seen  was  that  in  July,  1941,  or  in  October, 
1940?  A.     October,   1940. 

Q.  So,  then,  some  of  the  information  in  that  file 
was  gathered  together  and  put  in  the  condition 
which  you  have  it  now,  from  August  29,  1940  until 
subsequent  to  October  22,  1940?  A.     Yes. 

Q.  Now,  have  you  in  the  record  that  you  com- 
piled a  document  that  was  asked  for  yesterday,  and 
that  is  in  relation  to  the  sum  of  $4737  ?  That  amount 
was  for  original  contract  work,  extra  contract  work, 
or  payments  on  account  of  both? 

A.     Is  that  item  on  the  bill  of  particulars? 

Q.     No,  it  is  not.   Yesterday  I  asked  Mr.  Harloe 
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if  he  could  get  the  statement  in  the  sum  of  $4737 
with  reference  to  some  payments,  whether  they 
were  on  account  of  the  original  contract,  or  extra 
work,  or  both,  and  Mr.  Harloe  later  looked  through 
the  documents  and  said  he  could  not  find  it.  Do 
you  recall  that? 

A.  No.  I  have  a  record  of  the  payment  of  that 
amount. 

Q.  I  realize  you  have  a  record  of  the  pajTiient, 
but  have  you  a  copy  of  the  statement? 

A.     Yes. 

Q.     Upon  which  those  payments  were  based? 

A.  I  have  a  copy  of  the  statement  dated  Au- 
gust 1,  1940,  in  the  total  amount  of  $4737.49.  [134] 

Q.     May  I  see  it?  A.     Yes. 

Q.  That  was  the  document  that  we  were  asking 
for  yesterday.   May  I  have  that?  A.     Yes. 

Q.  Now,  who  prepared  this  document  of  August 
1,  1940? 

A.     Well,  that  would  be  difficult  to  say. 

Q.  Let  me  change  the  question.  I  do  not  care 
so  much  for  who  made  it.  AYho  prepared  it?  Is 
that  Mr.  Pollia's  signature? 

A.     That  is  his  signature. 

Q.     That  document  has  been  in  your  file? 

A.    Yes. 

Q.  Is  there  any  question  in  your  mind  but  what 
that  document  pertains  to  the  job? 

A.     No,  there  is  no  question,  whatever. 

Mr.  Doyle:  May  I  have  this  marked  for  identi- 
fication, for  the  time  being,  your  Honor? 
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The  Court :     Yes. 

(The  estimate  of  partial  pajnuent  dated  Au- 
gust 1,  1940,  by  Andrew  A.  Pollia,  is  marked 
'^Plaintiff's  Exhibit  12  For  Identification.") 

Q.  Now,  Mr.  Snyder,  going  back  for  a  moment, 
when  the  document  of  May  28,  1940  was  prepared, 
on  direct  examination  you  suggested  that  the  word- 
ing of  Mr.  Pollia 's  letter  of  May  27,  1940,  did  not 
suit  you,  and  you  suggested  some  revision.  You 
recall  that?  A.     Yes. 

Q.     What  were  the  revisions'? 

A.  Oh,  I  don't  recall  that.  I  do  recall  that  it 
was  mainly  the  English,  you  might  say,  or  the  word- 
ing in  certain  cases.  Might  I  explain  at  this  time, 
in  my  capacity  as  a  clerk  I  often  did  that  for  Mr. 
Ceriat,  and  he  would  accept  my  advice  on  the  word- 
ing of  certain  letters  or  documents  to  be  put  in,  and 
Mr.  Ceriat  referred  it  to  me  and  asked  me  to  read 
it  over,  and  there  were  a  few,  some  of  the  words 
that  appeared  at  the  time  to  be  not  quite  exact,  and 
I  believe  [135]  T  suggested  that  they  change  them, 
but  just  what  they  were  I  do  not  recall. 

Q.  As  long  as  there  was  some  revision  made,  or 
if  there  was  some  question  about  the  English  not 
being  quite  proper,  or  any  other  matter,  it  is  fair 
to  say  that  the  contract  was  gone  over  fairly  com- 
pletely? 

A.  It  was  gone  over  completely,  as  far  as  tech- 
nical wording  of  it  is  concerned.  However,  at  that 
time  I  had  no  knowledge  of  what  Mr.  Pollia  and 
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Mr.   Ceriat  intended  regarding  the  contract;  they 
had  not  discussed  it  with  me;  I  merely  went  over 
the  contract  with  a  view  of  checking  the  wording 
to  see  it  read  right. 

Q.  When  you  checked  the  contract  that  was 
finally  made  on  May  28th,  the  wording,  ''to  pit 
boxes"  caused  no  reaction  in  you  at  all? 

A.  No,  it  caused  no  reaction,  because  I  had  no 
knowledge  at  that  time  whether  Mr.  Ceriat  and  Mr. 
Pollia  had  agreed  between  themselves  that  Mr.  Pol- 
lia  was  to  do  work  in  the  pits,  or  not. 

Q.  One  other  question  on  this  subject:  Upon 
reading  the  letter  that  Mr.  Pollia  had  prepared  on 
May  27th,  when  that  said  'Ho  the  pits,"  the  wording 
of  both  documents  is  apparently  similar  and  you 
let  it  go  through.  A.     I  copied  it. 

Q.  As  a  matter  of  fact,  Mr.  Snyder,  is  it  not 
true  that  Mr.  Pollia  had  actually  done  several  days' 
work  that  was  covered  by  this  agreement,  Plaintiff's 
Exhibit  2,  before  the  document  was  returned  from 
your  Los  Angeles  office? 

A.     He  may  have,  I  am  not  positive. 

Q.     You  would  not  say  that  he  did  not? 

A.  No,  I  would  not  say  that  he  had  or  that  he 
had  not. 

Q.  Now,  are  these  the  only  plans  that  you  have, 
by  ''you"  I  mean  the  Flotation  Systems? 

A.  No,  there  were  work  profiles  made  of  each 
one  of  these  pit  boxes  and  the  equipment.  [136] 

Q.     And  the  changes? 


Z7.  S.  for  Use  of  Andrew  Pollia  169 

(Testimony  of  Arthur  F.  Snyder.) 

A.  And  the  changes  as  covered  by  various 
change  orders  from  the  Navy. 

Q.  Where  are  the  plans  involving  the  various 
changes  subsequent  to  the  plans  that  are  in  evidence 
here  ? 

A.  Well,  the  originals  are  in  our  office  at  Los 
Angeles.  In  my  own  file  I  do  not  have  copies  of 
those  plans,  I  don't  know  whether  Mr.  Harloe  has 
any,  or  not. 

Q.  Do  the  corrected  plans,  or  amended  plans,  or 
the  additional  plans,  whatever  word  you  want  to 
use,  show  the  extra  work  that  was  to  be  done  in 
the  pits? 

A.  They  show  the  work  as  it  was  actually  in- 
stalled, and  by  studying  those  plans  and  comparing 
them  with  the  original  specifications,  an  engineer, 
or  anybody  familiar  with  plans,  could  quite  easily 
pick  out  the  extra  work  that  was  involved. 

Q.  Now,  when  was  it  that  the  Navy  first  re- 
quired or  requested  some  changes  with  respect  to 
the  time  that  you  gave  Mr.  Pollia  his  first  extra 
work  order? 

A.  I  could  only  make  an  estimate  on  that,  it 
would  be  a  guess.  I  do  not  have  my  Navy  file  in 
my  possession  here. 

Q.  Let  us  look  at  this  extra  work  order,  and 
perhaps  that  will  be  of  some  assistance. 

A.  That  would  give  an  indication  of  when  it 
was.  I  would  like  to  look  at  a  letter  I  have  here  in 
my  file,  if  I  may.   It  was  sometime  prior  to  August 
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7,  because  on  Augvist  7  we  wrote  a  letter  to  Mr.  Pol- 
lia,  authorizing  him  to  do  whatever  welding  in  vari- 
ous pits  was  necessary,  and  complete  this  job  in 
accordance  with  the  revised  drawings,  and  we  set 
forth  the  price  he  was  to  be  paid  for  that  work. 
Q.  When  you  got  some  revised  drawing  in  order 
to  meet  the  requirements  of  the  Navy  changes,  did 
you  discuss  the  revised  drawing  wath  Mr.  Pollia? 
A.     Yes.  [137] 

Q.  And  you  gave  him  extra  work  orders  for 
those  changes,  did  you  ? 

A.  Yes.  This  letter  that  I  have  just  looked  over 
is  in  respect  to  the  work  orders  covering  that. 

Q.  And,  of  course,  as  to  the  revised  plans,  there 
was  no  question  in  your  mind  at  that  time  that  the 
revised  plans  were  in  addition  to  the  original  work 
under  the  original  plans? 

A.  No,  T  would  not  say  that.  I  would  say  that 
the  extra  work  involved  between  the  original  plans 
and  the  revised  plans  was  any  work  which  was  done 
as  to  entitle  Mr.  Pollia  to  additional  payments  for 
said  extra  work. 

Q.     Around  August  7? 

A.  Prior  to  August  7,  because  this  letter  indi- 
cates we  had  the  plans  and  were  ready  to  proceed 
with  the  work  on  August  7,  and,  therefore,  tlie  re- 
vision must  have  been  in  our  hands  sometime  before 
that. 

Q.  Was  there  any  discussion  between  Mr.  Pol- 
lia and  yourself  between  May  28,  1940  and  some  date 
prior  to  August  7,  about  work  in  the  pits? 
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A.  There  was  considerable  discussion  about  extra 
work  in  the  pits  not  covered  by  the  original  plans. 

Q.  I  will  broaden  my  question:  Was  there  any 
discussion  between  May  28,  1940  and  prior  to  Au- 
gust 7  about  any  work  in  the  pits,  either  according 
to  your  contention  under  the  original  contract,  or 
by  reason  of  an  extra  work  order? 

A.  Only  on  additional  work  that  was  not  shown 
on  the  original  plans. 

Q.  Did  you  use  those  words  to  Mr.  Pollia,  that 
whatever  work  he  was  doing  in  the  pits  was  on  the 
original  plans,  on  his  original  agreement,  not  neces- 
sarily in  those  words,  but  did  you  use  the  substance 
of  those  words  ? 

A.  There  was  never  any  question  about  it;  the 
question  about  the  work  in  the  pits,  as  shown  by 
the  original  plans,  had  never  come  up  at  that  time; 
there  was  nothing  said  about  it.  [138] 

Q.     Are  you  sure  about  that? 

A.  As  near  as  I  can  remember,  I  have  no  recol- 
lection of  it. 

Q.  Now,  in  this  letter  of  August  1,  1940,  Plain- 
tiff's Exhibit  12,  in  the  sum  of  $4737.49,  is  there 
any  item  specified  in  that  letter  which  there  was 
any  conversation  regarding  between  May  28,  1940 
and  August  1,  1940  as  being  extra  work,  and  by 
^^ extra  work"  I  mean  work  not  according  to  your 
contention  that  Mr.  Pollia  was  to  do  under  the 
original  contract? 

A.     Yes.    On  this  estimate  for  partial  payment 
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are  included,  the  first  item,  Extra  for  32  wells  on 
6-inch  pipe,  for  32  wells  on  8-inch  pipe,  which  were 
made  on  the  main  storage  tanks,  which  are  unques- 
tionably extra  work. 

Mr.  Doyle :     May  I  now  have  this  letter  of  August 
1,  1940  introduced  in  evidence? 
The  Court:     It  may  be  received. 

(The  letter  of  August  1,  1940,  Estimate  of 
partial  payment,  was  marked  '' Plaintiff's  Ex- 
hibit 12,"  in  evidence.) 

Mr.  Doyle:  Q.  The  work  that  is  specified  in 
the  statement  of  August  1,  1940,  was  unquestion- 
ably for  extra  work  in  the  pits  ?  A.     No. 

Mr.  Harloe :     He  did  not  testify  to  all  of  that. 

Mr.  Doyle:  I  will  change  my  question.  With- 
draw that. 

Q.  Would  you  tell  us,  so  that  there  will  be  no 
question  about  it, — will  you  please  testify  for  the 
purpose  of  the  record,  in  clarification  of  your  pre- 
vious answer,  about  some  items  not  being  under  the 
original  contract? 

A.  All  right.  We  have  extra  for  32  wells  on 
6-inch  pipe,  20  linear  inches  each  at  4  cents  per 
lineal  inch,  $25.60.  We  also  have  extra  for  32  wells 
on  8-inch  pipe,  26  lineal  inches  each  at  4  cents  per 
lineal  inch,  $33.28.  Those  were  changes  that  were 
necessary  in  order  to  adapt  the  [139]  steel  storage 
tank  to  the  use  of  the  special  Aqua  equipment. 
Those  are  two  items  for  extra  work  not  covered  in 
the  original  agreement  with  Mr.  Pollia. 
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Q.  On  that  point,  Mr.  Snyder,  isn't  it  a  fact 
that  the  original  plans  and  specifications  called  for 
welding  of  all  work  throughout  the  job? 

A.  No.  Some  of  the  fittings  were  welded  shop 
fittings,  which  were  welded,  and  some  were  flange 
fittings  which  were  bolted  together. 

Q.  Now,  when  the  letter  of  August  1,  1940,  Ex- 
hibit No.  12,  was  prepared  covering  this  work,  some 
extra  work  had  already  been  done  in  the  pits  ? 

A.     Not  necessarily. 

Q.  Not  necessarily.  I  will  change  my  question. 
Isn't  it  true  that  when  this  letter  of  August  1,  1940 
was  prepared  and  checked  by  you,  that  extra  work 
had  already  been  done  by  Mr.  Pollia  in  the  pits  ? 

A.  No;  extra  work  had  been  done  by  Mr.  Pol- 
lia, but  it  was  not  done  in  the  pits. 

Q.  Then  I  take  it  from  your  answer,  when  this 
letter  of  August  1,  1940  was  prepared  Mr.  Pollia 
at  that  time  had  not  done  any  extra  work  in  the 
pits? 

A.     Let  me  explain  what  actually  happened  there. 

The  Court :  I  think  you  had  better  ask  the  ques- 
tion. 

Mr.  Doyle :  Q.  Is  it  not  a  fact,  Mr.  Snyder,  that 
when  this  letter  of  August  1,  1940  was  prepared, 
that  Mr.  Pollia  had  actually  done  extra  work  in 
the  pit? 

A.  He  had  done  extra  work,  but  as  to  whether 
it  would  be  considered  to  be  in  the  pit,  or  not,  is 
a  matter  of  individual  opinion. 
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The  Court:  The  question  is,  had  he  done  it  in 
the  pit? 

A.     I  can  only  answer  that  by  saying  '^No." 

Mr.  Harloe:     Explain  your  answer. 

A.  This  particular  work  that  he  did  on  these 
two  items  was  [140]  some  nipples  that  were  welded, 
the  work  was  done  at  the  bench  outside  of  the  pits, 
and  it  was  put  in  the  pits  later.  The  work  was 
done  at  the  bench,  and  taken  down  in  the  pit;  it 
was  for  the  pit,  but  it  was  not  done  in  the  pit. 

Mr.  Doyle:  Q.  Let  me  put  it  this  way,  in  view 
of  your  last  answer,  it  was  work,  then,  that  Mr. 
Pollia  did  for  work  that  was  to  be  done  in  the  pits, 
is  that  what  you  mean  ? 

A.     Yes,  I  think  that  is  correct. 

Q.  And  the  work  that  Mr.  Pollia  did,  as  you 
say,  at  the  bench,  that  was  for  work  in  the  pits, 
was  extra  work,  but  you  are  taking  the  positior- 
that  he  did  not  actually  do  it  in  the  pits,  is  that 
right  ? 

A.  That  is  right;  if  I  said  that  he  did  the  work 
in  the  pit  I  would  be  stating  a  falsehood,  because, 
technically,  he  did  not. 

Q.  Then  we  come  down  to  this  situation,  Mr. 
Snyder,  that  the  contract  of  May  28,  ^^u])  to  the 
pit" — you  are  testifying  now  under  the  May  28 
contract,  ^^up  to  the  pit,''  the  mere  fact  that  Mr. 
Pollia  did  the  work  at  the  bench  was  not  extra 
work,  when  that  work  that  he  did,  as  you  say,  at 
the  bench  was  for  work  that  was  to  ])e  done  in  the 
pit? 
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Mr.  Harloe:    I  object  to  that  question. 

The  Court:  I  think  the  form  of  the  question  is 
objectionable. 

Mr.  Doyle:  Q.  Your  idea,  Mr.  Snyder,  is  that 
any  extra  work  that  Mr.  Pollia  did  relative  to  work 
in  the  pit  was  not  actually  work  in  the  pit,  because 
it  was  done  on  the  bench  ? 

A.  No,  this  work  not  only  was  not  done  at  the 
bench, — I  mean  this  work  was  not  only  done  at  the 
bench  instead  of  in  the  pit,  but  it  was  work  for  a 
very  spe<3ial  purpose,  it  was  work  done  because  the 
tanks  that  were  furnished  us  were  not  adapted  to 
this  special  equipment  and  we  had  to  make  this  re- 
vision for  [141]  the  special  equipment,  which  was 
to  go  in  the  pit  and  in  the  tanks. 

Q.  In  vievv^  of  your  last  answer,  then,  that  there 
was  some  revision  of  the  plans  and  specifications, 
and  that  required  extra  work  orders 

Mr.  Harloe:  I  think  that  both  3^ou  and  the  wit- 
ness are  working  at  cross  purposes.  The  witness 
has  testified  that  the  extra  work,  in  fact,  Vv^as  no 
part  of  his  work,  but  it  was  extra  work  done  by 
Mr.  Pollia  by  reason  of  the  fact  that  the  Aqua 
people's  joints  had  to  be  rewelded  in  order  to  in- 
stall them.  You  and  the  witness  are  working  at 
cross  purposes.  If  you  ask  him  who  was  to  install 
it,  you  might  get  at  it  quicker.  I  think  the  witness 
and  you  are  working  at  cross  purposes. 

Mr.  Doyle :    All  right,  Mr.  Harloe. 

Q.     Mr.  Snyder,  if  there  is  any  question  that  I 
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ask  you  that   you   do   not  understand,   it   is  your 
privilege  to  say  you  do  not  understand  it.     I  do 
not  want  you  to  answer  any  question  you  do  not 
understand.  A.     All  right. 

Q.  Between  May  28,  1940  and  August  1,  1940, 
under  Plaintiff's  Exhibit  12  in  evidence,  Mr.  Pollia 
did  some  extra  work  that  was  required  of  the 
Flotation  people,  as  the  general  contractor,  and  for 
which  work  he  received  a  special  order. 

A.     That  is  correct,  yes. 

Q.  And  the  extra  work  that  Mr.  Pollia  did  be- 
tween May  28  and  August  1,  1940,  w^as  for  some 
kind  of  work  for  some  kind  of  equipment,  I  do  not 
care  what  it  was,  that  was  to  be  used  in  the  pit. 

A.  It  was  an  adaptation  that  was  installed  in 
the  pit,  yes — an  adaptation  to  the  tanks,  I  meant 
to  say. 

Q.  And  Mr.  Pollia  did  not,  according  to  you, 
make  the  adaptation  or  his  men  did  not  actually  in 
the  pit?  A.     That  is  right.  [142] 

Q.  Your  position  is  that  as  long  as  Mr.  Pollia 
or  his  men  did  the  work  at  the  bench  and  not  in  the 
pit,  that  under  the  original  contract  of  May  28, 
1940  it  was  work  under  the  original  contract,  is 
that  right?  A.     No. 

The  Court:  Isn't  that  calling  for  the  opinion 
of  the  witness  on  the  construction  of  the  contract? 

Mr.  Doyle:  I  suppose,  your  Honor,  it  proba])ly 
is,  but  I  am  trying  to  get  on  a  common  ground  with 
the  witness  as  to  what  he  has  in  mind. 
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Q.  Let  me  put  it  this  way:  In  any  event,  any 
work  between  May  28  and  August  1,  1940,  that  Mr. 
Pollia  did  under  an  extra  work  order,  that  work 
was  definitely  put  in  the  pit  ? 

A.  No,  I  do  not  believe  that  I  could  say  that 
it  was,  because  he  did  lots  of  work  during  the  same 
period  that  was  not  put  in  the  pit. 

Q.  A  short  time  ago  you  said  that  there  was 
some  welding  or  some  work  that  was  necessary  to 
make  some  connection  with  the  Aqua  equipment. 
Did  you  so  testify  ?  A.     Yes. 

Q.  That  is  what  I  am  talking  about.  Whatever 
work  Mr.  Pollia  did  with  reference  to  this  welding 
for  the  Aqua  equipment  between  May  28,  1940  and 
August  1,  1940,  included,  in  truth  and  in  fact 
equipment  that  was  put  into  the  pit  ? 

Mr.  Harloe :  Your  question  is  too  complex.  The 
witness  has  testified  that  there  are  lots  of  other 
work  that  was  not  put  into  the  pit. 

Mr.  Doyle :    I  will  put  it  this  way : 

Q.  Mr.  Snyder,  you  used  the  word  just  a  moment 
ago,  ^'adaptation.''  A.     Yes,  to  the  tank. 

Q.  Now,  we  will  meet  upon  a  common  ground. 
The  adaptation  that  Mr.  Pollia  provided  between 
May  28  and  August  1,  1940  was  actually  [143]  in- 
stalled in  the  pif?  A.     Yes. 

Q.  And  for  those  adaptations  that  were  ac- 
tually installed  in  the  pit  under  this  letter  of  Au- 
gust 1,  1940,  your  concern  actually  paid  Mr.  Pollia 
for  that  work,  didn't  if?  A.     That  is  right. 
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The  Court:     I  think  this  is  a  good  time  to  take 
our  noon  recess. 

(A  recess  was  here  taken  until  2:00  o'clo<3k 
p.m.)  [144] 


Afternoon  Session 
2:00  o'clock  P.M. 

ARTHUR  P.  SNYDER 


Recalled ; 


Cross-Examination 
(resumed) 

Mr.  Doyle :  Q.  Now,  Mr.  Snyder,  you  answered 
just  before  the  recess  that  after  this  document  of 
August  1,  1940,  was  prepared,  that  it  was  sent  to 
the  Los  Angeles  office  of  the  Flotation  Systems  and 
paid? 

A.     I  believe  it  was  paid,  yes. 

Q.  When  you  drew  up  the  items  contained  in 
this  letter  of  August  1,  1940,  which  was  for  the  sum 
of  $4737.49,  that  was  for  Mr.  PoUia  to  get  some 
money,  is  that  right? 

A.  I  cannot  be  positive  that  I  drew  up  that 
document. 

Q.  Let  me  change  the  wording  this  way,  then, 
if  you  are  not  positive  that  you  drew  up  this  do<*u- 
ment  you  were  aware  of  the  fact  that  there  was 
such  a  document?  A.     Yes. 

Q.  And  were  you  also  aware  of  the  fact  that 
the  document  was  going  to  go  to  the  Los  Angeles 
office  ?  A.     Yes. 


U.  S.  for  Use  of  Andrew  PoUia  179 

(Testimony  of  Arthur  P.  Snyder.) 

Q.     And  pretty  near  $5000  was  involved? 

A.     That  is  right. 

Q.  Did  you  take  any  steps  to  communicate  with 
your  Los  Angeles  office  as  to  whether  or  not  any 
of  the  items  contained  in  this  letter  of  August  1, 
1940  should  not  be  paid  to  Mr.  Pollia  because  it  was 
work  that  he  should  have  done  under  his  original 
contract?  A.     I  do  not  believe  so. 

Q.  Now,  before  the  12  o'clock  recess  you  spoke 
about  a  letter  dated  August  7.  A.     Yes. 

Q.     Have  you  got  that  letter  ? 

Mr.  Harloe:  You  have  that  letter.  That  was  a 
letter  written  to  your  client.  Haven't  you  got  the 
original  ? 

The  Witness :  The  letter  addressed  to  Mr.  Pollia, 
is  that  the  one  you  are  referring  to,  August 
7?  [145] 

Mr.  Doyle :  This  morning  we  were  talking  about 
a  letter  of  August  7.  You  said  the  letter  of  August 
7  was  a  letter  that  you  had  written  to  your  Los 
Angeles  office,  which  resulted  in  extra  work  orders. 

A.  I  am  a  little  confused  as  to  which  letter  we 
were  referring  to. 

Q.  I  don't  know,  either,  Mr.  Snyder,  and  that 
is  the  reason  I  am  asking  you  for  it. 

A.  I  do  have  a  letter  dated  August  7,  addressed 
to  Mr.  Pollia,  authorizing  him  to  do  certain  extra 
work  at  certain  stipulated  prices,  but,  as  I  recall 
the  testimony  this  morning,  it  was  from  the  date  of 
this  letter  that  I  said  there  had  been  certain  changes 
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prior  to  that;  otherwise,  I  would  not  have  written 

the  letter. 

Q.  I  do  not  wish  to  see  your  entire  file,  but  may 
I  have  that  letter? 

A.     Yes.     I  believe  you  have  a  copy  of  it. 

Q.  Did  you  write  two  letters  on  August  7  to  Mr. 
Pollia?  A.     I  don't  know. 

Q.  Well,  I  would  like  to  show  you  Plaintiff's 
Exhibit  9,  which  is  a  letter  dated  August  7,  1940, 
and  carbon  of  a  letter  of  August  7,  1940  which  you 
gave  me,  and  you  will  observe  that  in  the  letter  in 
evidence  there  are  certain  omissions  on  the  original 
letter  which  occur  on  the  carbon  copy. 

A.  I  see  what  you  are  referring  to.  How  that 
came  about  is,  perhaps  I  did  not  have  a  sufficient 
number  of  carbon  copies  and  I  typed  up  an  addi- 
tional number  of  copies.  I  think  you  will  find  the 
wording  is  the  same,  although  they  are  not  iden- 
tical copies. 

Q.  I  agree  with  you  that  the  wording  is  the 
same,  but  you  have  attempted  to  make  some  ex- 
tensions opposite^  the  prices,  and  they  do  not  ap- 
pear upon  the  letter  in  evidence.  A.     Yes. 

Q.     What  is  your  explanation  of  that  fact? 

A.  Those  extensions  api)ear  to  have  been  typed 
in  later,  they  seem  to  be  a  little  bit  [146]  heavier. 

Q.     It  is  not  an  original  typing? 

A.  No.  When  this  was  done  is  immaterial,  be- 
cause, as  I  say,  it  is  merely  an  extension.  Th(^ 
original  copy  reads,  ''Wrap  approximately  269  (>- 
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inch  joints  and  fittings  at  $2.10.''    That  is  extended, 
multiplying  the  $2.10  by  269,  and  I  have  put  the 
amount  in  dollars  and  cents  that  that  amounts  to 
but  here. 

Q.  Your  carbon  copy  does  not  include  the  ad- 
ditional words,  '^Your  offer  of  30  cents  per  lineal 
foot  is  being  taken  into  consideration"? 

A.  Yes,  it  does  include  that  the  offer  of  30  cents 
per  lineal  foot  is  being  taken  into  consideration. 

Q.  How  do  you  account  for  the  absence  of  exten- 
sions from  here? 

Mr.  Harloe:  What  is  the  difference  what  we 
have  on  the  copy?  The  original  is  in  evidence.  I 
will  object  to  that. 

A.     This  is  my  own  file  copy. 

The  Court:  As  I  understand  it,  this  copy  is  not 
a  carbon  copy  of  the  letter  ? 

A.     No. 

Mr.  Harloe:  That  is  the  reason  I  make  the  ob- 
jection. 

A.  That  is  a  file  copy  I  had  for  my  own  informa- 
tion in  my  own  files. 

The  Court:  If  there  is  any  question  a  copy  can 
be  furnished. 

A.     Yes,  I  will  be  glad  to  submit  one. 

Mr.  Doyle:  Q.  Now,  Mr.  Snyder,  the  letter  of 
August  7  that  you  have  in  your  hand,  the  letter  of 
August  7,  the  copy  of  letter  of  August  7  that  you 
have  in  your  hand,  is  that  an  authorization  for  extra 
work? 
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A.  Yes,  it  is.  It  says,  ''You  are  authorized  to 
proceed  with  the  following  extra  work,"  et^c. 

Q.  Did  you  consider  the  work  on  there  as  extra 
work  ?  A.     Yes. 

Q.     Did  it  have  anything  to  do  with  pit  work? 

A.  It  had  to  do  with  pit  work  that  was  extra 
and  above  that  shown  on  the  original  [147]  plans 
and  specifications. 

Q.  Well,  now,  with  that  knowledge  on  August 
7,  1940,  that  it  had  to  do  with  pit  work  above  that 
shown  on  the  original  plans  and  specifications,  and 
the  wording  of  the  contract  of  May  28,  1940,  did 
you  have  any  conversation  with  Mr.  Pollia  about 
the  fact  that  it  was  over  and  above  and  beyond  as 
to  what  your  interpretation  of  the  contract  of  May 
28th  was? 

A.  We  had  no  conversation  regarding  the  in- 
terpretation of  the  original  contract. 

Q.     At  any  time? 

A.     Not  at  this  time,  but  we  did  after  that. 

Q.  I  mean  at  any  time  during  the  circumstances 
surrounding  this  letter  of  August  7,  1940? 

A.  No,  there  was  no  conversation  regarding  the 
interpretation  of  the  contract  at  that  time. 

Q.  AVill  you  look  through  your  file  and  see  if 
you  have  a  letter  of  August  23  ? 

A.     Yes,  I  have  a  letter  of  that  date. 

Q.  That  is  Plaintiff's  Exhibit  No.  10.  On  the 
fourth  line  of  the  first  paragraph  it  says,  ''You  are 
authorized  to  proceed  as  instructed  by  us  with  any 
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additional    work    necessary    to    complete    the    pit 

piping."    Is  that  right? 

A.  That  is  right,  partially,  but  not  complete. 
The  rest  of  the  clause  reads,  ^'but  not  covered  by 
the  original  plans  and  specifications." 

Q.  Did  you  have  any  conversation  with  Mr. 
Pollia  on  the  23rd  of  August  about  that,  about  the 
effect  of  the  work,  or  its  connection  with  the  orig- 
inal plans  and  specifications? 

A.     I  do  not  believe  so. 

Q.     Have  you  that  original  specification  here? 

A.  Either  Mr.  Harloe  has  or  it  has  been  sub- 
mitted in  evidence,  I  don't  know  which. 

Q.  Did  I  understand  you  to  say  that  you  had 
typed  up  several  letters  containing  the  language  in 
the  letter  of  August  7,  1940? 

A.  It  appears  that  I  did.  This  letter  that  is  in 
the  file  is  obviously  not  an  exact  copy  of  the  carbon 
of  letter.  And  I  will  [148]  explain  that  by  saying 
that  perhaps  I  needed  additional  copies  from  what 
I  originally  made,  so  I  typed  another  copy. 

Q.  I  will  refer  you  back  to  the  letter  of  August 
23  again,  the  last  paragraph,  which  says,  ''This 
authorization  does  not  supersede  that  covered  by 
our  letter  of  August  7,  1940." 

A.     That  is  right. 

Q.  ''And  the  above  prices  on  welding  apply  only 
to  welds  that  must  be  made  in  place  inside  the 
pits."  What  conversation  did  you  have  with  Mr. 
Pollia  about  that  matter  ? 
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A.  Mr.  Pollia  previously  said  that  he  would  on 
extra  work,  not  covered  by  the  plans  and  specifica- 
tions— this  extra  work  due  to  the  change  orders 
given  by  the  Navy,  he  would  do  any  ne^^essary  weld- 
ing at  a  price  of  4  cents  a  lineal  inch,  and  later  on 
some  of  this  extra  work  caused  by  the  change  or- 
ders had  to  be  done  in  difficult  places,  and  Mr. 
Pollia  said  he  could  not  do  it  for  that  price,  be- 
cause his  cost  was  considerably  higher,  and  in  view 
of  the  fact  we  wrote  this  letter  of  August  23  and 
included  in  it  the  pri<3e  for  making  these  welds 
which  had  to  be  made  in  place  and  not  at  the  bench. 

Q.  And  when  the  welds  had  to  be  made  in  place, 
when  you  used  the  words  in  difficult  places,  you 
!mean  you  knew  in  the  pit  it  was  hard  to  get  at  the 
job? 

A.  What  I  mean,  Mr.  Doyle,  is  some  things 
could  be  welded  together  at  the  bench,  where  they 
could  be  put  at  the  welder's  disposal,  and  in  some 
pits,  suppose  you  had  a  piece  of  pipe  in  the  ground, 
and  you  could  not  take  out  the  pipe  and  weld  the 
fitting  into  the  pipe,  naturally  you  had  to  excavate 
around  the  hole,  the  welder  had  to  stand  on  his 
head  to  do  the  work,  and  it  was  a  much  more  ex- 
pensive job. 

Q.  So  some  of  these  were  more  difficult  welds 
in  the  pit? 

A.  Yes;  I  believe  there  was  some  of  these 
changes  authorized  by  the  [149]  Navy  as  extra  work 
— I  can't  remember  exactly  where  they  were. 
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Q.  Don't  you  recall,  Mr.  Snyder,  that  Mr.  Pollia 
talked  to  you  about  that  very  thing,  that  question 
of  the  difficulty  in  doing  the  job  in  the  pit,  in  re- 
sponse to  a  question  by  you,  or  an  inquiry  by  you 
as  to  the  price,  and  he  gave  you  the  price  of  doing 
the  work  inside  of  the  pit;  isn't  that  true? 

A.  No,  he  gave  us  the  price  for  doing  the  work 
inside  or  outside  of  the  pit,  wherever  the  weld  had 
to  be  made  in  place  and  not  at  the  bench. 

Q.  But,  Mr.  Snyder,  you  have  testified  right 
along  that  the  contract  with  Mr.  Pollia  covered  all 
the  work  outside  of  the  pit  at  all  times. 

A.  Oh,  yes,  the  contract  covered  the  work  out- 
side of  the  pit,  and  in  our  interpretation  it  covered 
the  work  inside  of  the  pit. 

Q.  Why  did  you  issue  work  orders  to  Mr.  Pollia 
to  do  work  inside  and  outside  of  the  pit  when  it 
was  a  more  difficult  job? 

Mr.  Harloe:  He  has  testified  he  issued  work 
orders,  and  why  he  did  not  I  submit  is  immaterial. 

The  Court:     I  will  permit  the  question. 

A.  I  can  only  answer  that  by  giving  a  further 
explanation. 

Dr.  Doyle:  All  right,  let  us  have  your  explana- 
tion. 

A.  This  extra  work  was  caused  by  change  or- 
ders from  the  Navy,  and  it  was  not  all  inside  of  the 
pit,  some  was  outside  the  pit  and  some  inside.  I 
remember  some  in  the  field  line  clear  away  from 
any  of  the  pits,  there  was  a  6-inch  fitting  that  had 
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to  be  welded  into  the  pipe  line  that  Mr.  Pollia  had 
ah^eady  installed,  and  that  was  one  of  the  diflScult 
jobs,  where  he  was  entitled  to  this  price,  whatever 
it  is  here,  4-inch  pipe  weld  $1.75  per  weld. 

Q.     That  was  not  work  that  was  done  in  the  pit  ? 

A.  No,  it  was  done  outside  of  the  pit.  The 
principal  item  I  am  referring  to,  [150]  that  I  am 
thinking  of,  as  I  recall,  was  done  outside  of  the  pit. 
There  were  also,  I  believe,  some  of  these  extra 
welds  that  were  done  inside  of  the  pit,  but  I  un- 
derstand there  were  several  welds  that  were  made 
outside  of  the  pit. 

Q.     Can  you  recall  them  now? 

A.     Well,  I  know  of  one  specific  instance. 

Q.     What  was  it? 

A.  Mr.  Pollia  laid — I  am  not  positive  w^hether 
it  was  a  4-inch  or  6-inch  pipe  at  the  moment,  but 
the  Navy  decided  to  install  additional  equipment 
which  would  require  an  outlet  from  this  pipe  line; 
the  line  was  laid  and  then  we  had  to  make  the 
change  before  gasoline  was  put  in  the  line,  because 
it  is  impossible  to  do  welding  on  the  line  after 
gasoline  is  in  it,  so  they  gave  us  a  change  order, 
whereby  we  were  to  cut  this  line  and  weld  into  the 
line,  and  that  welding  was  in  the  field  delivery  line. 

Q.  Do  you  know  the  approximate  date  of  that 
occurrence  ? 

A.  Well,  it  was  about  the  time  of  this  letter,  or 
shortly  before  this  letter  of  August  23  that  they 
requested  us  to  do  that. 
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Q.  Have  you  got  the  change  order  from  the 
Navy  on  that? 

A.     I  do  not  have  my  file  here. 

Q.     Where  is  it? 

A.     I  believe  it  is  in  the  Los  Angeles  office. 

Q.  Isn't  it  true  that  under  the  specifications 
under  which  you  were  working  on  this  job  that  the 
pipe  fitting  has  to  be  all  welded  ? 

A.  No.  The  gasoline  pipes,  in  general,  are 
welded. 

Q.  Is  it  not  true  that  all  of  the  gasoline  pipes 
are  welded? 

A.  I  could  not  answer  that  without  looking  at 
the  plans.  You  see,  we  do  a  lot  of  these  jobs.  I 
hesitate  to  answer  that.  At  least,  the  great  ma- 
jority of  it  was  welded.  I  will  say  that  the  ma- 
jority of  it  was  welded. 

Q.     Was  not  welded? 

A.  Was  welded,  that  is,  the  gasoline  pipes,  [151] 
you  understand. 

Q.  You  said  that  as  to  the  fueling  pits  which 
were  shown  on  the  plans,  Flotation  was  working 
on  them  as  a  general  contractor,  and  they  were  not 
mentioned  in  the  contract.  Did  you  talk  about 
the  contract  with  Mr.  Pollia  ? 

A.  No,  I  did  mention  in  the  previous  testimony 
that  there  were  ten  fueling  pits  that  were  installed 
under  our  original  contract  with  the  Navy,  and 
there  were  seven  additional  ones  that  were  installed 
under  a  supplemental  contract  with  the  Navy. 
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Q.  Did  Mr.  Pollia  do  any  additional  or  subse- 
quent installation  of  pits,  fueling  or  otherwise? 

A.  He  was  given  orders  No.  273  and  274  to 
install  equipment  in  those  fueling  pits. 

Q.  There  was  never  any  question  raised  by 
either  you  or  Flotation,  or  Mr.  Pollia,  when  he  got 
orders  273  or  274  to  do  the  work  inside  of  the  pit, 
about  his  doing  that  work  in  the  other  pits  which 
were  covered  under  the  contract  of  May  28,  1940 
— even  at  that  time  there  was  no  mention  of  it? 

Mr.  Harloe :    Just  a  minute. 

Mr.  Doyle:    I  will  withdraw  it. 

Mr.  Harloe:     It  is  not  fair  to  the  witness 

The  Court :    The  question  is  withdrawn. 

Mr.  Doyle:  Q.  Is  it  not  true  that  the  original 
contract  with  Mr.  Pollia,  as  it  reads  in  the  docu- 
ment, not  your  interpreation,  is,  ''up  to  the  pits"? 

A.  The  wording  is,  ''Pollia  will  do  the  piping 
to  the  pits." 

Q.  Now,  on  the  ten  additional  fueling  pits  that 
were  installed,  or  subsequent  to  the  additional  order 
by  the  Navy,  did  Mr.  Pollia  get  an  additional  work 
order  for  that  work  in  those  pits  ? 

A.  They  were  not  additional  pits,  the  ten  were 
not  additional  pits. 

Q.     What  were  they? 

x\.  The  ten  fueling  i)its  designated  on  tlu^  [1^2] 
Navy  plans  and  specifications  as  "F"  referred  to 
as  fueling  pits,  v/ere  at  a  different  location  than  the 
rest  of  the  jol),  and  they  were  not  referred  to  in 
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our  contract  with  Mr.  Pollia.  At  the  time  the  con- 
tract was  entered  into  with  Mr.  Pollia,  I  am  quite 
sure  that  there  was  no  intent  of  any  of  the  parties 
that  Mr.  Pollia  would  do  that  work  in  those  ten 
pits,  and  at  a  later  date  we  requested  an  estimate 
from  Mr.  Pollia,  as  to  how  much  he  would  charge 
to  do  this  work  in  the  ten  fueling  pits,  or  ^^P"  pits, 
which  led  to  giving  him  an  order  for  doing  this 
work. 

Q.  Exactly.  When  Mr.  Pollia  got  the  order  to 
do  the  work  inside  of  the  ten  fueling  pits  was  there 
any  conversation  between  you  and  Mr.  Pollia  about 
his  doing  the  work  on  the  previous  bid  mentioned 
in  the  letter  of  May  28,  1940? 

A.     No,  not  that  I  recall. 

Q.  Now,  on  the  plans  No.  1210-43-3,  will  you 
point  out  where  the  fueling  pits  are  which  you  just 
testified  to? 

A.  These  are  indicated  on  the  Navy  plans  as 
^^P'',  known  as  fueling  pits.  I  see  they  call  them 
service  pits.  We  have  been  referring  to  them  as 
fueling  pits. 

The  Court :     Which  ones  ? 

A.     In  the  upper  right-hand  corner. 

Mr.  Doyle:  Q.  This  plan  of  the  service  pit  P 
was  the  type  of  fueling  pit  that  was  subsequently 
installed  under  an  additional  work  order? 

A.     Under  Order  No.  273. 

Q.  That  particular  service  pit  appears  on  the 
plans  and  specifications  dated  November  29,  1939? 


190  Flotations  Systems,  Inc.,  vs. 

(Testimony  of  Arthur  F.  Snyder.) 

A.     That  is  right. 

Q.  That  was  long  before  Mr.  Pollia  ever  got 
any  orders  to  do  any  work?  A.     That  is  right. 

Q.  You  stated,  I  am  quoting  you,  that  you  were 
reasonably  sure  that  Mr.  Pollia  installed  work  in- 
side of  some  of  the  pits  before  the  [153]  Navy  re- 
quired any  changes.  A.     Yes. 

Q.  What  is  there  about  your  answer  that  causes 
you  to  think  that  you  are  reasonably  sure  that  Mr. 
Pollia  did  some  work  inside  of  the  pits  before  there 
was  any  extra  work  order  ? 

Mr.  Harloe:  I  do  not  understand  that  question, 
myself.    Maybe  the  witness  does. 

Mr.  Doyle :     I  withdraw  that  question. 

Q.  I  understood  you,  and  if  I  am  in  error  I 
wish  you  to  correct  me,  to  testify  this  morning  that 
you  were  reasonably  sure  that  Mr.  Pollia  had  done 
some  work  inside  of  the  pits  before  the  Navy  ever 
issued  any  additional  or  changed  plan  or  specifica- 
tion. A.     That  is  right. 

Q.  Now,  what  is  there  that  causes  you  to  say 
that  you  are  reasonably  sure  that  he  did  some  work 
inside  of  the  pits  before  that  time  ? 

A.     You  mean  why  I  am  reasonably  sure? 

Q.     Yes. 

A.  Well,  I  will  have  to  rely  on  my  memory 
largely  in  that  case,  but  as  soon  as  this  ccmtract 
was  awarded  Mr.  Pollia,  on  May  28,  1940,  he  went 
ahead  with  numerous  branches  of  the  work  im- 
mediately,   and    I    distinctly    recall    that    he    was 
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working  on  various  phases  of  the  work,  and  some 
of  the  pits  were  ready  for  him  to  install  equipment 
in  them,  and  it  is  my  recollection  that  he  went 
ahead  and  did  all  of  the  work  wherever  it  was 
available  for  him  to  do  so. 

Q.     Is  that  your  answer? 

A.     That  is  my  answer. 

Q.  Did  you  ever  witness  on  the  job,  personally, 
ever  see  Mr.  Pollia,  or  any  of  his  men  from  the 
time  that  you  just  testified  to,  actually  do  any  work 
inside  of  the  pits  ? 

A.  I  saw  him  do  work  inside  of  the  pits,  but 
something  that  happened  two  years  ago  is  pretty 
difficult  to  state  under  oath,  what  he  did  do. 

Q.     What  did  he  do? 

A.  I  just  stated  he  was  doing  all  phases  [154] 
of  work,  he  was  laying  pipelines,  he  was  doing 
everything  that  conditions  would  permit  him  to  do, 
including  pipelines  inside  of  the  pit  and  pipelines 
outside  of  the  pits. 

Q.  You  say  he  was  doing  all  kinds  of  work,  but 
you  don't  know  exactly  what  he  was  doing.  Could 
it  not  have  been  possible — Withdraw  that  question. 
Mr.  Pollia  was  to  put  his  pipes  in  there  so  that  they 
could  connect  up  with  the  special  equipment,  isn't 
that  true? 

A.  Not  entirely.  You  used  the  word  ^'special 
equipment,"  there  was  standard  equipment,  also. 

Q.  Mr.  Pollia  was  to  run  his  pipe  to  the  con- 
crete wall  of  the  pit  so  that  the  extension  through 


192  Flotations  Systems,  Inc.,  vs. 

(Testimony  of  Arthur  F.  Snyder.) 

the  wall  could  be  connected  up  to  some  equipment  f 

A.     That  is  right. 

Q.     Is  that  right?  A.     That  is  right. 

Q.  Did  you,  personally,  ever  see  Mr.  Pollia,  or 
any  of  his  men,  connect  any  of  the  pipe  extensions 
through  the  concrete  wall  of  the  pit  up  to  any 
special  equipment  inside  of  the  pit  ? 

A.     Yes. 

Q.     What  did  he  connect  up  ? 

A.  He  was  connecting  to  plugs  valves,  check 
valves,  making  ui3  the  weld  connections  that  w^ere 
to  enter  and  connect  these  various  parts  of  equip- 
ment inside  of  the  pits,  and  so  on. 

Q.     This  was  other  than  extra  work  orders  ? 

A.     Yes. 

Q.     When  was  that? 

A.  That  was  during  the  period  from  May  28  to 
August  30,  I  can  say  that  definitely,  during  that 
period. 

Q.     During  that  time?  A.     Yes. 

Q.  Isn't  it  true  that  during  the  August  period 
that  you  have  just  testified  to  that  the  Aqua  people 
had  their  men  working  in  the  pits? 

A.     That  is  correct. 

Q.  Did  you  ever  see  any  of  the  Aqua  people 
connect  up  their  equipment  with  the  Pollia  exten- 
sion into  the  pit? 

A.  No,  the  [155]  Aqua  representative  assembled 
his  equipment  and  installed  it  in  the  tank,  tliat  is 
as  far  as  he  went. 
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Q.  By  the  way,  I  note  that  you  prepared  this 
statement  when  Mr.  Pollia  was  going  to  Los 
Angeles. 

A.     As  I  recall,  I  believe  that  is  correct. 

Q.  And,  as  I  understand  you^  when  Mr.  Pollia 
was  at  the  Air  Base  at  Alameda,  there  was  still  no 
question  raised  about  work  inside  of  the  pit  ? 

A.  There  was  at  the  time  I  prepared  that  state- 
ment but  not  prior  to  that. 

Q.  Then,  as  I  understand  it,  the  night  that  you 
were  preparing  that  statement,  that  was  the  occa- 
sion that  Mr.  Pollia  went  to  Los  Angeles,  there  was 
a  question  raised  for  the  first  time  about  work  in- 
side of  the  pits  ? 

A.  There  was,  very  definitely,  because  we  had 
quite  an  argument  about  it. 

Q.     Who  raised  the  point?  A.     Mr.  Pollia. 

Q.     Tell  us  the  conversation  that  occurred. 

A.     I  don't  remember  the  exact  conversation. 

Q.     Give  us  the  substance  of  it. 

A.  The  substance  of  it  was,  Mr.  Pollia  stated 
that  he  was  going  to  ^eX  paid  for  all  of  the  work 
inside  of  the  pit,  and  I  said  I  didn't  know  whether 
he  w^as  going  to  get  paid  for  it,  or  not,  that  would 
depend  on  the  people  in  our  office  at  Los  Angeles. 
He  said,  ^^Well,  I  am  going  to  get  paid  for  it,  and 
I  want  a  list  of  it  signed  by  yourself  and  I  am  going 
to  take  it  down  there  and  going  to  get  j)aid."  I 
know  the  outcome  of  the  conversation  was  that  I 
agreed  to  draw  up  a  document  of  all  the  work  done, 


194  Flotations  Systems,  lyic,  vs, 

(Testimony  of  Arthur  F.  Snyder.) 
regardless  of  whether  it  was  covered  by  this  con- 
tract or  whether  it  was  not,  or  whether  he  was  to 
get  paid  for  it,  or  not ;  we  took  an  inventory  of  all 
the  work  that  he  had  done  on  the  work  to  be  done — 
I  believe  there  was  work  not  completed  at  that 
time;  we  made  up  this  inventory,  and  [156]  I  gave 
it  to  Mr.  PoUia  to  take  down  to  Los  Angeles  with 
him,  and  let  him  settle  it  with  our  office  down  there. 

Q.  Who  is  the  first  one  who  raised  the  question 
about  paying  for  the  work  inside  of  the  pits  ? 

A.     Mr.  Pollia,  I  believe. 

Q.  Was  that  the  first  mention  made  of  it,  Mr. 
Snyder  ? 

A.     The  first  mention  I  recall,  Mr.  Doyle. 

Q.  Isn't  it  true  that  in  so  far  as  any  question 
about  work  inside  of  the  pits  is  concerned,  the  first 
time  it  came  up  was  that  night  ? 

A.  No,  the  first  time  it  came  up  was  a  few 
days,  a  day  or  two  prior  to  tliat,  when  Mr.  K  \lte 
was  in  the  office,  and  Mr.  Pollia  brought  in  the  bill 
for  all  of  the  work  he  had  done  inside  of  the  pit. 

Q.  Then  you  testify  the  first  time  it  came  up 
was  the  night  before A.     A  day  or  two. 

Q.  In  a  discussion  between  Mr.  Kalte  and  Mr. 
Pollia  and  yourself,  is  that  right'? 

A.     I  believe  Mr.  Ceriat  was  there,  too. 

Q.  Were  you  in  the  office  when  this  question 
first  arose,  or  did  you  happen  to  come  in  during  the 
course  of  the   discussion? 

A.     No,  I  was  in  the  office,  as  I  recall. 


U.  S,  for  Use  of  Andrew  Pollia  195 

(Testimony  of  Arthur  F.  Snyder.) 

Q.    And  Mr.  Pollia  came  in  with  this  statement? 

A.    Yes. 

Q.  With  the  statement  of  the  work  outside  and 
inside  of  the  pits?  A.     That  is  right. 

Q.  Who  took  the  issue  they  would  not  pay  it^ 
you,  or  Mr.  Kalte  ? 

A.  There  w^as  no  issue  taken.  The  question  was 
raised  why  he  billed  us  for  that,  whereupon  the  con- 
tract was  brought  out  and  the  wording  of  the  con- 
tract stated  that  Mr.  Pollia  would  do  the  work  to 
the  pit,  and  there  was  not  very  much  more  said  at 
that  time. 

Q.  That  is  the  fact,  is  it  not,  you  produced  a 
copy  of  the  contract  from  the  Flotation  Syst^.ms, 
and  the  contract  was  read,  to  [157]  do  the  work  up 
to  the  pit,  and  that  ended  the  argument  ? 

A.     No,  it  did  not  end  the  argument. 

Q.     What  happened? 

A.  To  be  specific,  Mr.  Kalte  had  to  get  an  air- 
plane back  to  Los  Angeles,  and  I  do  not  recall 
exactly  what  was  said,  but  the  thing  was  dropped 
right  there,  and  Mr.  Kalte  went  back  to  Los  Ange- 
les to  think  it  over,  and  I  took  him  to  the  plane. 
That  is  about  all. 

Q.  That  did  not  end  the  argument,  because  the 
argument  is  still  going  on,  but  what  I  meant  to  put 
to  you  was,  w^hen  Mr.  Kalte  and/or  yourself  reread 
the  contract  of  May  28th  and  came  down  to  the 
language  ^Ho  the  pit,"  there  was  nothing  more  said 
about  the  matter  at  that  time? 
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A.  Mr.  Kalte  said,  ''Well,  I  will  take  this  down 
to  Los  Angeles  and  discuss  it  with  the  other  mem- 
bers of  the  organization,"  or  words  to  some  such 
effect. 

Q.  Then,  pursuant  to  Mr.  Kalte 's  instructions  to 
you,  you  prepared  this  inventory  or  this  statement? 

A.  I  do  not  believe  Mr.  Kalte  instructed  me  to 
issue  this  inventory.  I  did  it  under  j^ressure  of 
Mr.  PoUia's  demand. 

Q.  As  a  result  of  some  discussion  you  prepared 
some  kind  of  a  statement,  did  you  ? 

A.  Yes,  at  the  request  of  Mr.  Pollia  I  pre- 
pared it. 

Q.  And  that  statement  included  all  the  work 
that  he  had  done  inside  and  outside  of  the  pit  ? 

A.  All  the  work  that  he  had  done,  and  all  the 
work  he  had  not  done,  I  put  down  on  the  sheet. 

Q.     Have  you  got  that  statement  ? 

A.     I  do  not  believe  I  have  it. 

Q.     Is  that  in  Los  Angeles,  also? 

A.  I  don't  know.  We  tried  to  locate  that  par- 
ticular inventory,  I  would  not  call  it  a  statement, 
I  refer  to  it  as  an  inventory  of  the  work  on  the 
job.    I  do  not  seem  to  have  a  copy  of  it. 

Q.  Isn't  this  true,  that  it  was  an  inventory — 
withdraw  that.  [158]  Isn't  it  true  that  Mr.  Pollia 
wanted  some  money  on  account  ?  A.     Yes. 

Q.  Isn't  it  true  the  question  was  as  to  how  much 
money  he  should  receive  on  account  ? 

A.     Yes. 
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Q.  And  in  order  to  determine  if  there  was 
money  due  him,  at  all,  in  order  for  your  Los 
Angeles  office  to  make  any  payment,  whatsoever, 
they  would  have  to  have  some  account  or  statement 
to  show  them  what  they  were  doing? 

A.     That  is  right. 

Q.  And  the  inventory  that  you  prepared  was 
only  an  inventory  of  all  the  work — by  that  I  mean 
inside  and  outside  of  the  pits  ?  A.     Yes. 

Q.  That  Mr.  Pollia  had  done  or  completed  up  to 
the  night  that  you  drew  the  inventory — I  am  not 
interested  in  all  the  other  work,  because  we  are 
not  involved  with  that. 

A.  That  is  correct,  with  this  exception,  that  I 
think  that  there  were  a  few  connections,  some  of 
the  work  that  had  not  yet  been  done,  and  to  give 
the  complete  basis  for  our  Los  Angeles  office  to  act 
upon  in  accordance  with  their  best  judgment,  we 
also  listed  the  work  that  had  not  yet  been  done 
but  would  have  to  be  done  for  completion  of  the 
job. 

Q.  In  other  words,  you  claimed  that  there  was 
some  work  showing  on  the  inventory  that  Mr. 
Pollia  was  to  do  ?  A.     Yes. 

Q.  And  Mr.  Pollia,  at  that  time  and  place,  men- 
tioned that  the  extra  work  was  not  under  the 
original  contract? 

A.  Yes,  he  mentioned  at  that  time  that  portion 
was  extra. 

Q.     Mr.  Pollia  was  going  to  Los  Angeles  to  get 
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money  due  him  based  upon  youi'  inventory  from 

the  beginning  of  the  work  up  to  the  night  he  left? 

Mr.  Harloe:  I  object  to  that  as  asked  and 
answered. 

The  Court:  I  think  the  objection  to  the  repeti- 
tion is  good.  [159] 

Mr.  Doyle:  Q.  Isn't  it  a  fact,  Mr.  Snyder,  that 
Mr.  Pollia  was  insisting  upon  your  drawing  an  in- 
ventory so  that  he  could  take  it  to  your  Los  Angeles 
office,  so  that  they  could  make  a  payment  to  him 
from  the  inventory  that  you  prepared? 

Mr.  Harloe:  That  was  not  the  testimony,  and  I 
object  to  it  again. 

The  Court:  You  can  ask  him  if  that  is  not  the 
fact. 

Mr.  Harloe:     May  I  have  that  question  read? 
(Question  read  by  the  reporter.) 

A.     That  is  correct. 

Mr.  Doyle:  Q.  You  were  not  at  the  Los  Ange- 
les conference  the  following  morning,  or  at  any 
time  thereafter?  A.     No. 

Q.  Referring  to  the  testimony  that  you  gave 
this  morning  about  the  bill  of  particulars,  ^'Weld- 
ing joints,  $195.90,"  and  which  you  have  no  record 
of  in  the  record  that  you  have  prepared,  did  you  see 
Mr.  Pollia  do  any  welding  of  any  of  the  joints 
involved  therein?  A.     Which  item  is  that? 

Q.     Item  No.  3. 

A.  I  saw  him  weld  the  joints  in  the  pipeline. 
He  had  to  weld  the  pipes  together  to  install  the 
pipeline. 
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Q.  I  understood  you,  in  reply  to  Mr.  Harloe 
this  morning,  to  deny  the  item  No.  3,  of  $195.90. 

A.  That  is  right.  We  had  no  knowledge  of 
what  that  item  constitutes,  because  in  the  original 
contract  it  states  that  Mr.  Pollia  will  lay  the  pipe- 
line and  install  the  gasoline  pipes;  he  w^ould  have 
to  weld  them  together  to  install  it,  and  the  contract 
specifically  states  including  welding,  and  for  what 
reason  he  has  charged  us  Item  3,  we  do  not  know. 

Q.  Then  you  do  not  deny  that  he  might  have 
done  this  work  and  you  not  have  seen  it  ? 

A.  Yes,  I  deny  it,  because  I  know  all  of  the 
work  that  was  done,  and  I  know  it  was  all  neces- 
sary to  [160]  the  installation  of  the  pipeline. 

Q.  Mr.  Snyder,  if  you  wdll,  we  will  go  back  to 
your  letter  of  August  23,  1940.     Have  you  got  it? 

A.     Yes. 

Q.     You  have  some  figures  there  on  pipe  welding. 

A.     That  is  right. 

Q.  Is  it  your  contention  that  the  pipe  welds 
mentioned  in  the  letter  of  August  23,  1940  were  not 
the  pipe  welds  specified  in  the  bill  of  particulars'? 

A.  That  is  right.  The  pipe  welds  authorized 
in  our  letter  of  August  23,  1940  were  pipe  welds 
and  extra  work  caused  by  the  change  orders  from 
the  Navy. 

Q.  How  do  you  know,  then,  that  these  extra 
welds  caused  by  the  change  of  the  work  order  from 
the  Navy  was  not  this  very  work  that  Mr.  Pollia 
is  charging  you  for  now? 
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A.  Because  all  the  items  are  accounted  for  in 
certain  items  that  he  shows. 

Q.     Where? 

A.  Well,  let  us  go  through  the  list,  here.  This 
requires  me  to  refer  back  to  see  what  each  of  these 
items  refers  to.  Here  is  one  of  them,  Work  Order 
1215,  to  Mr.  Pollia,  it  says,  ''Cut  off  turn  and  re- 
weld  6-inch  flange  on  B  tanks  at  $4.50  each,  $9.'' 
That  is  Order  No.  1215. 

Q.  What  is  the  date  of  that  order,  if  you  have 
it  there? 

A.  My  copy  does  not  have  the  date  on  it.  I 
don't  know  whether  it  is  on  the  original,  or  not, 
that  is  Order  1215,  and  there  is  an  item  for  $242, 
and  one  of  these  welds  is  included  in  that  item, 
or  several  of  the  welds,  I  should  say. 

Q.  Well,  now,  I  beg  your  pardon,  have  you 
finished  ? 

A.  I  think  if  you  will  give  me  a  little  time,  here 
— the  majority  of  them  Mr.  Pollia  has  under  the 
last  item  on  page  1  of  the  bill  of  particulars,  letter 
dated  August  23,  1940.  You  will  recall  my  testi- 
mony this  morning  that  I  took  the  amount  of 
$4903.20  and  I  said  there  were  certain  items  author- 
ized for  which  Mr.  Pollia  was  entitled  to  payment, 
and  I  emmierated  those  [161]  items  in  my  testi- 
mony this  morning. 

Q.     Have  you  finished?  A.     Yes. 

Q.  Now,  on  work  Order  1215  that  you  have  re- 
ferred to,  it  was  some  work  on  cast  iron  pipes 
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Mr.  Harloe :     Show  him  the  order. 

A.  I  have  it  here,  that  is  Order  1215,  it  calls 
for  the  installation  of  54  feet  of  8-inch  water  main 
removed  by  us  and  replacing  the  same  water  line, 
and  cut  off  turn  and  reweld  6-inch  flange  on  two 
tanks  at  $4.50  each  weld. 

Mr.  Doyle :  Q.  Now,  in  the  letter  of  August  23, 
which  was  dated  prior  to  Order  No.  1215,  have  you 
got  that?  A.     Yes. 

Q.     The  letter  of  August  23  was  for  welding  also. 

A.  That  is  right.  Order  No.  1215  was  a  specific 
order  to  do  certain  specified  work. 

Q.     What  about  the  letter  of  August  23  ? 

A.  August  23  was  a  letter  authorizing  Mr. 
Pollia  to  do  the  work  not  covered  by  the  original 
plans  and  specifications,  the  extra  work  in  all  of 
the  pits. 

Q.  Wasn't  Order  1215  an  extra  work  order, 
also? 

A.  That  is  right,  but  you  might  say  in  this 
particular  case  it  is  a  duplication,  it  is  an  item 
that  came  up  later  that  did  not  come  to  our  atten- 
tion at  the  time  we  wrote  the  first  order^  and  it  is 
merely  an  order  for  him  to  do  particular  items. 

Q.  Then,  do  I  understand  you  to  testify  that 
notwithstanding  the  letter  of  August  23,  in  which 
you  requested  certain  welding  to  be  done,  that  you 
issued  a  written  order  on  the  same  item  on  Au- 
gust 29? 

A.     No.    I  would  classify  the  letter  of  August  23 
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as  a  blanket  order  for  all  extra  work  not  covered 
by  the  original  plans  and  spccin^'ations,  at  desig- 
nated unit  prices.  The  three-item  order  No.  1215 
is,  you  might  term  it,  a  duplication  [162]  of  that 
order,  inasmuch  as  the  three  items  call  for  extra 
work.    That  is  all  it  amounts  to,  a  duplication. 

Q.  All  right.  In  order  to  avoid  a  misunder- 
standing, you  used  the  words,  you  might  interpret 
the  letter  of  August  23  now^  as  a  blanket  order.  Do 
you  recall  that? 

A.  That  is  what  I  said,  it  is  a  blanket  order  to 
do  all  the  work.  I  did  not  break  up  all  the  work 
not  included  in  the  original  plans  and  specifications 
in  regard  to  working  out  unit  prices. 

Q.  If  you  gave  Mr.  Pollia  a  blanket  order  on 
August  23  to  do  all  the  extra  welding,  as  you  testi- 
fied to,  what  was  the  occasion  of  your  issuing  an- 
other order  on  August  29  for  welding,  also? 

A.  To  be  specific,  there  was  no  occasion  for  it, 
it  was  unnecessary. 

Q.  That,  is  the  reason,  you  say^  as  to  the  charge 
of  $195.90,  you  don't  know  anything  about  that? 

A.  No,  that  has  nothing  to  do  with  it.  There  is 
no  connection  with  it. 

Q.  Do  you  know  how  much  Mr.  Pollia  paid  for 
the  civil  engineer,  which  is  $25  in  the  bill  of  par- 
ticulars ? 

A.  I  don't  know  how  uuich.  All  I  know  is,  at 
the  time  I  asked  him  he  said  the  time  came  to  $4 
and  something,  whatever  it  was,  which  I  gave  in 
my  testimony. 
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Q.    $4.35?  A.    Yes. 

Q.  Notwithstanding  the  fact  that  you  asked  Mr. 
Pollia  how  much  Flotation  owed  Mr.  Pollia  for  the 
use  of  that  civil  engineer,  you  don't  know  how  much 
Mr.  Pollia  paid  the  civil  engineer  for  his  work  ? 

A.  Naturally  not,  that  is  not  my  business,  what 
he  paid. 

Q.  You  do  not  mean  to  say  that  the  bill  that 
Mr.  Pollia  charges  as  $25  was  $4.35  ? 

A.    Yes. 

Q.  If  you  don't  know^  how  much  he  paid  the 
civil  engineer,  how  [163]  could  you  say  he  paid 
only  $4.35? 

Mr.  Harloe:     I  object  to  that  as  argumentative. 

Mr.  Doyle:  I  will  withdraw  the  question.  Just 
one  more  matter  and  I  will  finish  with  this  witness. 

Q.  You  say  that  there  was  an  item  of  $2300 
where  the  tile  drain  work  was  omitted. 

A.     That  is  right. 

Q.     Why  was  the  tile  drain  work  omitted? 

A.  The  original  plans  and  specifications  were 
for  an  8-inch  tile  drain  line,  and  the  Navy  engi- 
neers calculated  and  found  out  that  an  8-inch  line 
was  inadequate,  w^hereupon  they  requested  us  to 
install  a  12-inch  drain  line,  and  our  original  con- 
tract with  Mr.  Pollia  was  he  was  to  install  an 
8-inch  drain  line,  and  when  this  change  came  up 
we  decided  not  to  have  him  install  it,  and,  there- 
fore, a  deduction  of  $2300  from  the  contract  price 
was  in  order,  because  Mr.  Pollia  did  not  install  any 
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drain  line  at  all.    The  wording  of  the  original  con- 
tract with  Mr.  PoUia  specified  that  if  the   drain 
line  should  be  omitted  that  amount  should  be  de- 
ducted. 

Q.  The  Government  substituted  the  12-inch  tile 
drain  for  an  8-inch  tile  drain? 

A.  They  definitely  required  a  12-inch  drain  line, 
which  was  installed  by  another  contractor. 

Q.  About  when  was  it  the  Navy  required  a  12- 
inch  drain  line? 

A.  Even  at  the  time  we  entered  into  the  con- 
tract with  Mr.  PoUia,  they  were  discussing,  the 
Navy  engineers  were  discussing  this,  and  they  felt 
at  the  time,  they  were  not  positive,  they  had  not 
decided  at  that  time  that  the  8-incli  line  would  be 
inadequate,  and  it  was  for  that  reason,  I  believe, 
that  when  Mr.  Ceriat  and  Mr.  Pollia  wrote  up  that 
contract  they  put  in  that  provision  in  the  contract, 
if  they  Navy  did  decide  not  to  put  in  the  8-inch 
line  a  deduction  of  $2300  would  be  made  from  the 
amount  of  the  [164]  contract. 

Q.  Will  you  point  that  out  in  the  contract,  if 
you  please?  I  am  referring  to  Plaintiff's  Exhibit 
2,  May  28,  1940.  The  fourth  paragra]Vh  mentions 
a  12-inch  drain  pipe. 

A.  I  see  that  I  am  in  error  about  that.  I  do 
have  a  paper  in  my  file  signed  by  Mr.  Pollia 
which  is  a  subsequent  part  of  that  contract,  as  to 
omitting  the  tile  drain.  Can  I  show  you  this,  Mr. 
Doyle?  It  is  not  an  original,  I  believe  you  have  the 
original. 


TJ,  S,  for  Use  of  Andrew  Pollia  205 

(Testimony  of  Arthur  F.  Snyder.) 

Mr.  Harloe :  Is  there  any  question  that  that  was 
omitted,  Mr.  Doyle? 

Mr.  Doyle:  There  is  no  question  about  its  being 
omitted,  I  am  merely  attacking  the  recollection  of 
this  witness,  his  credibility  about  a  lot  of  matters. 

A.  I  was  in  error  there.  I  thought  it  was  in 
the  original  contract;  it  was  not.  This  is  a  supple- 
mental agreement. 

Q.  This  is  the  document  that  you  are  talking 
about? 

A.  That  is  the  document  I  am  talking  about.  I 
was  in  error  in  stating  it  was  incorporated  in  the 
original  contract. 

Q.  Do  you  know  whether  or  not  any  informa- 
tion had  ever  been  communicated  to  Mr.  Pollia  with 
reference  to  the  fact  that  the  Government  ever 
wanted  or  ever  contemplated  anything  other  than 
the  12-inch  drain? 

A.  No.  The  original  specifications  called  for  an 
8-inch  drain,  at  the  time  the  contract  was  drawn 
up  between  Flotation  Systems  and  Mr.  Pollia, 
and 

Q.     (Interrupting)     You  say  Mr.  Pollia 

The  Court:     Let  him  finish. 

A.  The  8-inch  line  was  on  the  specifications, 
and  Mr.  Follia  agreed  to  install  this  work  as  per 
plans  and  specifications,  so  I  see  no  reason  why  the 
8-inch  line  was  not  originally  contemplated.  [165] 

Mr.  Doyle:  Q.  Would  you  say,  then,  that  Mr. 
Pollia,  in  his  contract  of  May  28,  1940,  apparently 
figured  on  a  12-inch  drain  line  ? 
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Mr.  Harloe:  That  is  calling  for  somebody  else's 
state  of  mind. 

Mr.  Doyle :     I  will  ref rame  the  question. 

Q.  In  view  of  your  last  answer,  then,  was  there 
ever  any  occasion  about  Mr.  Pollia  figuring  on  a 
12-inch  instead  of  an  8-inch  drain  line,  as  shown  in 
the  contract? 

A.  We  are  getting  back  to  the  time  question 
again,  and  it  makes  it  hard  to  remember.  I  will  say 
it  is  i)ossible  that  Mr.  Pollia  was  advised  that  it 
would  be  a  12-inch  line,  and  at  the  time  that  the 
contract  was  entered  into  it  is  possible  that  he  might 
have  figured  on  installing  a  12-inch  line  on  May 
28th  instead  of  an  8-inch  line.  However,  the  line 
was  not  installed  by  Mr.  Pollia,  and  he  signed  an 
agreement  whereby  he  agreed  that  the  Flotation 
Systems  could  deduct  $2300  if  he  did  not  install  it. 

The  Court :  We  will  take  our  recess  of  ten  min- 
utes at  this  time. 

(After  recess:) 

Mr.  Doyle :  Q.  Mr.  Snyder,  the  letter  of  August 
23,  194>0,  which  is  Plaintiff's  Exhibit  10,  covers  some 
joints  and  some  welds,  and  contains,  among  other 
language,  the  following:  ^^You  are  authorized  to 
proceed  as  instructed  by  us  with  any  additional 
work  necessary  to  complete  the  pit  piping,  but  not 
covered  by  the  original  plans  and  specifications." 

A.     That  is  right. 

Q.     Is  that  correct? 

A.     That  is  correct. 
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Q.     You  state  the  work  and  the  price? 

A.     Yes. 

Q.  '^This  authorization  does  not  supersede  that 
covered  by  our  [166]  letter  of  August  7,  1940,  and 
the  above  prices  on  welding  apply  only  to  welds 
that  must  be  made  in  place,  inside  the  pits." 

A.     That  is  right. 

Q.  Now,  in  this  letter  of  August  23  you  refer 
to  the  contract  of  May  28,  1940.  A.     Yes. 

Q.  And  in  the  original  contract  of  May  28,  1940, 
Item  2  is,  ^^  Complete  installation  of  all  gasoline 
pipeline  as  covered  by  plans  accompanying  specifi- 
catious  9505,  including  necessary  excavation,  back- 
fill, replacement  of  red  rock  surfacing,  repairs  to 
any  existing  roads,  welding,  and  testing  all  joints 
and  all  connections  to  pit  boxes."  A.     Yes. 

Q.     Then  you  specify  pits  A,  B,  C-2,  D  and  E. 

A.     That  is  right. 

Q.  The  letter  has  a  list  of  the  tanks  correspond- 
ing to  the  Navy  plans? 

A.     Each  pit  has  a  number  in  them. 

Q.     In  A-1,  B-1,  C-2,  D-8,  and  E-16. 

A.     Yes. 

Q.  Now,  have  you  the  original  letter  that  was 
given  you  by  Mr.  Pollia  on  the  night  of  August 
29,  that  was  the  night  that  you  prepared  this  inven- 
tory that  he  was  to  go  to  Los  Angeles. 

A.     That  is  in  evidence,  Mr.  Doyle. 

Mr.  Doyle:     The  original  of  August  29? 

Mr.  Harloe:     Yes. 
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Mr.  Doyle:  Q.  What  were  the  circumstances 
under  which  Mr.  Pollia  brought  this  letter  of  Au- 
gust 29  to  you,  which  is  Plaintiff's  Exhibit  11? 

A.  That  was  the  statement  referred  to  in  my  tes- 
timony when  Mr.  Kalte  and  I  were  in  the  office, 
and  that  was  the  first  information  we  had  that  we 
were  understood  to  pay  for  all  the  work  in  the  pits. 

Q.     That  w^as  less  payment  No.  1? 

A.     Yes. 

Q.     And  less  payment  No.  2  of  $4737.49? 

A.     Yes. 

Q.  That  was  the  letter  you  could  not  find  yes- 
terday and  you  [167]  found  in  your  file  this  morn- 
ing? A.     Yes. 

Q.  Then  you  have  this  extra  work  order  $208, 
and  the  item  $165,  and  $1760,  corresponding  to  the 
bill  of  particulars  w^hich  was  submitted  to  you, 
which  you  subsequently  examined? 

A.     I  believe  that  is  correct. 

Q.  You  will  observe  in  the  letter  Mr.  Pollia  gave 
you  of  August  29,  1940,  that  he  stated  complete 
work  in  pits  A,  B,  C,  D,  and  E  ? 

A.     That  is  correct. 

Q.  And  item  2  of  the  contract  says,  ^^up  to  the 
pits." 

The  Court:     That  is  in  evidence. 

Mr.   Doyle:     That  is  true. 

A.     Would  you  read  that  part? 

Mr.  Harloe :     The  contract  says  up  to  the  pits. 

Mr.    Doyle:     Q.     In    other   words,   Mr.    Snyder, 
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Plaintiff's  Exhibit  7,  the  letter  of  August  29,  1940, 
covers  the  pits  by  letter  and  number,  as  in  the  con- 
tract to  the  pits  by  letter  and  number  in  the  original 
contract  of  May  28,  1940? 

A.  The  items  in  the  letter  of  August  29  refer 
to  the  same  pits  that  are  referred  to  in  the  contract 
of  May  28,  if  that  is  what  you  mean. 

Q.  And  show  extra  charges  for  that  work  upon 
Mr.  Pollia 's  statement? 

The  Court:  Don't  the  letters  speak  for  them- 
selves ? 

Mr.  Doyle:  Yes.  Thank  you  very  much.  That 
is  all.    No  further  questions. 

Redirect  Examination 

Mr.  Harloe:  Q.  Mr.  Doyle  has  examined  you 
at  great  length  with  reference  to  work  orders  273 
and  274,  as  to  what  they  applied  to.  A.     Yes. 

Q.  Work  Orders  273  and  274  applied  to  Pit  F, 
as  designated  on  the  plans  and  specifications,  did  it  ? 

A.     Yes.  [168] 

Q.  And  pit  F  was  never  at  any  time  mentioned 
in  the  contract  with  Mr.  Pollia  ? 

A.     Pit   F   was  not  mentioned. 

Q.  So,  therefore,  any  work  that  might  have  been 
done  by  Mr.  Pollia  under  any  order  was  work  that 
was  never  contemplated  in  the  contract,  whether 
it  was  in  or  out  of  the  pit? 

A.     That  is  right. 

Q.     It  was  all  extra  work?  A.     Yes. 

Q.     In  answer  to  a  question  this  morning  by  me 
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as  to  A.  R.  Reid  &  Company,  Mr.  Snyder,  I  want 
to  call  your  attention  to  this,  A.  R.  Reid  &  Com- 
pany wrapped  certain  pipe  and  joints  on  this  job 
for  Mr.  Pollia?  A.     Yes. 

Q.  Did  A.  R.  Reid  &  Company  furnish  the  mate- 
rial, also,  for  the  wrapping  of  this  pipe  on  the  120 
feet  of  pipe  you  spoke  of? 

A.     I  am  quite  sure  they  did. 

Q.  The  amount  of  A.  R.  Reid  &  Company's  bill, 
as  set  forth  in  the  Answer,  was  the  sum  of  $487.52  ? 

A.     Yes. 

Q.  You  caused  that  amount  to  be  paid  to  A.  R. 
Reid?  A.     That  is  right. 

Q.  You  also  caused  the  amount  of  $44.15  to  be 
paid  to  the  Western  Crane  Company? 

A.  I  do  not  believe  that  bill  was  ever  settled, 
Mr.  Harloe,  that  particular  one  of  $44.15.  I  am  not 
sure  about  that.  I  think  that  amount  is  still  in  de- 
fault to  the  Western  Crane  Company. 

Q.  You  think  that  is  still  in  default  to  the  West- 
ern Crane  Company?  A.     Yes. 

Q.     The  Thomas  Welding  Company,  $182.50. 

A.     Yes,  we  paid  that. 

Q.     The  E.  K.  Wood  Lumber  Company,  $4.82. 

A.     I  believe  the  $4.82  is  in  default. 

Q.     The  $4.82  is  still  due?  A.     Yes. 

Q.     J.  Catucci,  $722.21. 

A.     $746.59  is  what  we  actually  paid. 

Q.  There  was  a  change  in  this  bill,  and  it  figured 
up  to  that  [169]  amount.  Those  amounts  were  paid 
by  you?  A.     Paid  by  Flotation  Systems. 
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Q.  And  an  assignment  taken  to  the  Flotation 
Systems?  A.     That  is  correct. 

Q.  Now,  Mr.  Snyder,  with  reference  to  the  Shan- 
mac  Company,  did  you  ever  have  any  conversation 
with  Mr.  Shannon  or  Mr.  Mackie,  who  constituted 
this  Shanmac  Company,  with  reference  to  work  on 
the  Flotation  Systems  job?  A.     Yes. 

Q.     And  when  did  that  occur? 

Mr.  Doyle:  Mr.  Harloe,  I  presume  in  the  in- 
terest of  time  you  are  directing  this  examination 
relative  to  the  complaint  in  intervention,  and  I 
think  Mr.  Stark  ought  to  be  here  when  that  is  done. 
In  so  far  as  we  are  concerned,  we  object  to  it. 

The  Court:     I  do  not  understand. 

Mr.  Harloe:  Mr.  Doyle  calls  my  attention  to 
the  fact  that  I  am  addressing  this  line  of  questions 
to  Mr.  Snyder  relative  to  the  complaint  in  inter- 
vention by  Mr.  Stark  for  Shanmac  Company,  and 
I  believe,  properly  speaking,  that  Mr.  Stark  should 
be  here  when  that  testimony  is  introduced. 

Q.  Mr.  Snyder,  attached  to  the  item  are  certain 
items,  as  follows,  which  were  paid  by  Flotation 
Systems:  The  first  item  there  is,  ^^20  hose  reels, 
cost  of  installation  $150."  Are  those  hose  reels  as 
set  forth  in  the  Answer  as  a  set-off  the  same  hose 
reels  that  you  spoke  about  that  were  not  installed 
by  Mr.  Pollia  by  reason  of  the  fact  that  the  equip- 
ment was  not  available  out  there,  and  they  were  sub- 
sequently installed  by  the  Flotation   Systems? 

A.     Yes. 
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Q.  Now,  the  charge  in  the  bill  of  particulars 
on  that  account  is  for  the  actual  installing  of  those, 
and  it  gives  no  credit  for  not  installing  them,  is 
that  so?  A.     That  is  correct.  [170] 

Q.  The  next  item  is  *'50  pounds  of  lead  pur- 
chased June  29,  1940  at  4  cents  a  pound,  $2.  Mov- 
ing rock  at  boathouse  with  Bigge  crane  July  10, 
crane  2  hours  at  $6,  $12,  crane  operator  2  hours 
at  $1.67,  $3.33,  crane  oiler  2  hours  at  $1.17,  $2.33," 
making  a  total  of  $17.66.  Was  that  paid  by  Flota- 
tion Systems?  A.     Yes. 

Q.  Now,  was  that  part  of  the  work  that  should 
have  been  done  b}^  Mr.  Pollia? 

A.  The  crane  work,  Mr.  Harloe,  you  are  re- 
ferring to? 

Q.     Yes. 

A.  This  crane  work  was  done  by  equipment  we 
were  renting  for  work  on  another  job  that  Mr.  Pol- 
lia  was  doing. 

Q.  Then  the  next  item,  *^  Moving  rock  at  boat- 
house  with  Western  crane,  August  19" 

Mr.  Doyle:  If  your  Honor  please,  in  view  of 
the  last  answer  of  the  witness,  the  plaintiff  at  this 
time  will  move  to  strike  the  item  contained  in  the 
Answer  and  the  testimony  of  the  witness  for  the 
purpose  of  showing  a  charge  here  by  the  defen- 
dant against  Mr.  Pollia  for  other  work  that  he  was 
doing.  This  may  be  a  set-off  on  another  cause  of 
action  that  the  Flotation  may  have  against  Mr. 
Pollia,  but  there  is  no  such  thing  as  a  set-off  for 
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any  work  that  the  corporation  does  for  Mr.  Pollia 

that  is  not  in  the  contract  before  the  Court. 

Mr.  Harloe :  The  witness  has  answered  that  this 
was  work  contemplated  by  the  contract. 

The  Court :  I  did  not  understand  that  this  work 
did  not  apply  to  the  contract. 

Mr.  Harloe:  I  will  withdraw  my  last  question 
and  go  back  to  that.  The  first  question  is  moving 
rock  at  boathouse  with  Bigge  crane,  on  July  10. 

A.     Yes. 

Q.     What  does  that  refer  to? 

A.  That  refers  to  a  job  that  Mr.  [171]  Pollia 
used  the  crane  on,  on  which  we  paid  the  rental, 
and  I  do  believe  he  used  it  another  job  not  on  the 
contract. 

Q.  In  other  words,  that  refers  to  payments 
that  the  Flotation  Systems  made  for  the  rental  of 
a  crane  which  w^as  used  by  Mr.  Pollia  some  place 
else?  A.     That  is   correct. 

Q.  So  that,  as  I  understand  it,  there  were  two 
jobs  going  on  at  the  same  time,  that  is,  the  job  you 
call  the  boathouse  job,  and  Mr.  Pollia  was  doing 
some  work  for  the  company  that  were  doing  that 
work? 

A.  That  is  right.  Mr.  Pollia  was  working  on 
both  jobs. 

Q.     What  company  was  doing  that? 

A.     The    California    Construction    Company. 

Q.  In  the  doing  of  Mr.  Pollia 's  work  for  the 
Flotation  Systems,  they  were  paying  rental  for  the 
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Bigge  crane  for  doing  work  on  their  own  job,  were 

they? 

A.     I  do  not  understand  that  question. 

Q.     What  was  the  Bigge  crane? 

A.  Well,  we  did  considerable  excavation  work 
on  the  job,  and  for  this  excavation  we  hired  Bigge 's 
crane,  and  we  paid  rental  on  it  at  all  times. 

Q.     You  paid  rental  at  all  times?  A.     Yes. 

Q.  Then  the  Bigge  crane  that  you  were  paying 
rental  on  was  used  by  Mr.  PoUia  on  this  other  job? 

A.     That  is  right. 

Q.     And  you  charged  that  against  him? 

A.     We  did,  yes. 

Mr.  Doyle :  To  which  we  renew  the  motion,  that 
the  matter  contained  in  the  answer  be  stricken  and 
the  evidence  T)e  stricken,  upon  the  ground  that  if 
there  was  a  cross-complaint  in  this  matter  on  be- 
half of  the  defendant  against  Mr.  Pollia,  the  cross- 
complaint- would  rise  out  of  the  subject-matter  of 
this  particular  matter,  and  not  some  other  job. 

The  Court:  We  will  take  up  that  matter  later 
in  the  argument.  [172] 

Mr.  Harloe:  Q.  The  same  applies  to  the  next 
item  of  $17.66?  The  same  applies. 

Q.  Then  we  have  lumber  purchased  July  11th 
from  E.  K.  Wood  Lumber  Company  and  charged 
to  Flotation  Systems,  $4.26.   What  was  that? 

A.  Mr.  Pollia  purchased  some  lumber  that  he 
used  in  conjunction  with  the  execution  of  this 
contract  for  us,  and  he  didn't  pay  it;  in  fact,  he 
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had  the  bill  charged  to  us  directly — the  E.  K.  Wood 
Lumber  charged  us  directly  for  the  lumber  that 
our  subcontractor  used,  and  we  paid  the  bill. 

The  Court:  Didn't  you  go  over  all  of  these  mat- 
ters with  this  witness  when  he  first  took  the  stand? 

Mr.  Harloe:    No,  I  did  not,  your  Honor. 

The  Court :    I  thought  you  did. 

Mr.  Harloe:  I  did  not  go  over  this  matter,  I 
overlooked  it. 

Q.  All  of  these  items  shown  on  Exhibit  B  to 
the  answer,  of  which  you  have  a  list  there,  all  were 
charged  against  Mr.  Pollia  on  the  Flotation  job, 
except  for  the  bill  for  the  rent  of  the  Bigge  crane 
on  the  boathouse  job  that  Mr.  Pollia  did? 

A.  Yes,  all  of  those  except  the  two  items  were 
for  material  or  services  or  labor  pertaining  to  the 
job  in  question. 

Q.  Now,  coming,  Mr.  Snyder,  to  the  letter  of 
August  29,  and  the  last  five  items  there  above  the 
payroll,  which  reads,  '^Complete  work  in  pits," 
and  that  sets  forth  the  specific  amount  for  each 
pit,  have  you  added  up  the  total  of  that  amount? 

A.  I  did  at  one  time.  I  do  not  have  that  figure 
before  me,  here. 

Q.  It  is  a  matter  of  addition.  Those  add  up  to 
$2693.65.    Is  that  right?  A.     That  is  right. 

Q.  That  letter  of  August  29  was  a  letter  sub- 
mitted by  Mr.  Pollia,  whereby  he  claimed  payment 
for  all  work  done  in  the  pits? 

A.     That  is  correct.  [173] 
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Q.  Now,  the  bill  of  particulars  which  is  in  evi- 
dence, have  you  a  copy  of  it  there? 

A.     I  have  it,  yes. 

Q.  The  bill  of  j)articulars  sets  forth  for  that 
same  work  how  much? 

A.  $4903.20,  assuming  that  Mr.  Pollia  claims 
that  he  did  all  the  work  inside  of  the  pits  under 
our  letter  dated  August  23,  which  has  been  dis- 
cussed, which  he  contends  is  his  authorization  to 
do  that  work. 

Mr.  Harloe:    I  think  that  is  all. 

The  Court:    Any  other  questions? 

Mr.  Doyle:  Yes.  With  the  permission  of  the 
Court  I  would  like  to  ask  a  question  or  two  on 
cross  examination. 

Recross  Examination 

Mr.  Doyle:  Q.  Mr.  Snyder,  you  testified  this 
morning  about  there  being  some  trouble  or  some 
conference  involving  Mr.  Pollia  with  Commander 
Siebert  at  the  office  about  the  delay  in  finishing 
the  job,  and  the  penalty. 

A.  There  was  a  conference.  We  consumed  a 
lot  of  time  on  that. 

Q.  As  a  matter  of  fact,  there  was  never  any 
penalty  imposed  upon  anybody  at  any  time,  was 
there? 

A.  No,  there  was  not,  as  a  result  of  an  occur- 
rence that  liapi)ened  sometime  after  Mr.  Pollia 
left  the  job.  There  was  a  large  extension  of  the 
job  by  the  Navy  whereby  we  installed  the  entire 
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additional    system,    and    under    the    terms    of    the 
Naval  contract  the  large  extension  of  work  abol- 
ished the  penalty  that  we  were  subject  to. 

Q.  Pursuing  that  question,  in  so  far  as  the 
possibility  of  any  penalty  is  concerned,  there  ac- 
tually was  none  suffered  by  you? 

A.  As  a  result  of  actual  circumstances,  no,  but 
at  the  time  of  this  conference  with  Mr.  Siebert  we 
were  subject  to  payment  of  penalty. 

Q.  Irrespective  of  being  subject  to  a  penalty, 
none  was  ever  [174]  levied  or  suffered? 

A.  Through  circumstances  occurring  it  made 
it  unnecessary  for  us  to  pay  the  penalty. 

Q.  Now,  so  far  as  the  bill  of  particulars  is  con- 
cerned, with  respect  to  the  hose  reels  to  be  installed 
inside  of  the  pits,  you  testified  this  morning  that 
there  were  10,  of  the  value  of  $20  each,  that  would 
be  $200. 

A.     There  were  20  hose  reels  at  $10. 

Q.     That  would  be  $200?  A.     Yes. 

Q.  The  document  that  you  were  examined  on 
by  Mr.  Harloe  has  $150,  which  is  correct? 

A.  I  noticed  that.  As  I  remember  subsequent 
estimates,  we  revised  that;  I  will  say  in  all  fair- 
ness that  $150  is  correct. 

Q.  In  the  bill  of  particulars  this  morning  you 
questioned  an  item  of  a  rental  of  cranes  as  being 
at  $8  an  hour  instead  of  $7.   Do  you  recall  that? 

A.  Yes,  if  you  will  look  at  this  bill  that  Mr. 
Pollia  presented  us  on  August  7,  this  same  item 
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appears    on   this   bill   at    $7    an   hour.     I   have    it 

right  here. 

Q.  You  have  got  a  bill  there  on  his  stationery 
of  August  1,  1940? 

A.     I  am  referring  to  the  bill  of  August  29,  1940. 

Q.  That  was  the  document  that  you  based  your 
inventory  upon,  or  referred  to  in  making  up  the 
inventory  ? 

A.     That  is  the  document  I  referred  to. 

Q.     That  shows  $7  an  hour?  A.     It  does. 

Q.  This  morning  you  testified  that  on  the  bill 
of  particulars,  instead  of  it  being  $164,  it  should 
be  $142.50?  A.     I  believe  that  is  correct. 

Q.  The  same  type  of  equipment  upon  the  bill 
of  particulars,  is  that  the  same  type  of  equipment 
that  you  were  billing  to  Mr.  Pollia  in  Exhibit  B 
of  the  Answer?  A.     No. 

Q.     Similar  equipment? 

A.     Similar  equipment,  but  not  the  same.  [175] 

Q.  Is  there  any  difference  in  the  rate  per  hour 
charged  ? 

A.  No.  The  machine  that  we  allowed  Mr.  Pollia 
to  use  I  believe  was  a  larger  machine  than  the  one 
he  rented  to  us. 

Q.     Is  it  comparable  in  price?  A.     Yes. 

Q.  The  machine  that  Mr.  Pollia  was  using  and 
the  machine  that  you  rented  to  him,  was  that  the 
machine  and  operator?  A.     Yes. 

Q.  And  yet  on  your  Exhibit  B  to  your  answer 
— we  are  charging  $7  in  the  bill  of  particulars  and 
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yet   in   your   exhibit   you   have   the   rental   of   the 
crane,  operator  and  oiler  in  the  amount  of  $8.84 
an  hour,  for  the  same  type  of  equipment. 

A.     You  are  adding  time  for  the  oiler? 

Q.     Yes. 

A.  This  crane  that  we  rented  Mr.  Pollia  was 
a  large  derrick  crane;  the  equipment  was  similar 
in  purpose,  but  there  was  considerable  variation 
in  the  rental  paid.  This  is  the  bill  for  the  oper- 
ator's time,  and  the  oiler's  time,  exactly  what  we 
paid  for  it.  Mr.  Pollia 's  charge  against  us  for  the 
use  of  his  crane  is  based  upon  what  he  told  me, 
which  is  substantiated  by  this  bill  which  he  pre- 
sented us  on  August  29. 

Q.  What  about  the  other  item  of  $404  for  the 
equipment,  in  Mr.  Pollia 's  bill  of  particulars?  In 
other  words,  you  testified  that  $404  should  be  at 
the  rate  of  $7,  multiplied  by  the  number  of  hours, 
which  would  bring  it  to  $353.50. 

A.     That  is  right. 

Q.  Did  Mr.  Pollia  give  you  the  number  of  hours 
that  he  used  that  equipment? 

A.  I  don't  know  whether  he  gave  it  to  me  or 
whether  I  calculated  it  from  this  bill  of  particu- 
lars. I  believe  I  had  a  record  of  it.  I  would  have 
to  go  through  my  file,  here,  to  some  extent,  to  verify 
that,  but  I  have  no  recollection  of  any  discrepancy 
in  the  number  of  hours. 

Q.  Now,  you  have  the  last  item  mentioned  here, 
*' Estimated  cost  of  replacing  and  repairing  tools 
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and  equipment  borrowed  and  [176]   lost  or  dam- 
aged by  employees  of  Pollia,  $100."  A.     Yes. 

Q.  What  equipment  was  borrowed,  damaged  or 
lost?  A.     A  great  many  tools. 

Q.     Name  a  few  of  them. 

A.  I  will  name  a  section  of  hose,  which  was 
worth  $50,  that  Mr.  Pollia,  through  carelessness, 
ruined  for  us,  made  it  of  no  value. 

Q.     In  what  respect? 

A.  That  hose  was  a  rigid  hose,  and  he  allowed 
one  of  his  trucks  to  be  run  over  it  by  careless 
employees,  which  made  the  hose  useless. 

Q.  Did  you  see  that  act  of  carelessness  or  neg- 
ligence ?  A.     No. 

Q.     Who  told  you  that? 

A.     Well,  Mr.  Ceriat. 

Q.  Was  Mr.  Pollia  there  when  that  statement 
was  made? 

A.     Yes,  they  had  quite  an  argument  about  it. 

Q.  Now,  as  a  matter  of  fact,  you  were  to  deliver 
all  the     material  on  that  job? 

A.     The  material,  but  not  tools. 

Q.  As  a  matter  of  fact,  there  was  considerable 
delay  in  the  forwarding  of  some  of  the  material  to 
the  job,  was  there  not? 

A.  Not  a  great  deal.  We  expended  every  effort 
to  get  the  material  to  Mr.  Pollia  as  he  needed  it. 
As  I  said  before,  on  the  stand,  we  made  several 
trips  to  town  when  he  said  he  was  short  something. 

Q.     Isn't  it  true,  Mr.  Snyder,  that  Mr.   Ceriat 
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made  two  trips  to  Los  Angeles  in  order  to  arrange 

for  the  delivery  of  material? 

A.  He  made  two  trips  to  Los  Angeles,  as  I 
recall,  but  I  don't  recall  the  particular  purpose  of 
his  trips. 

Q.  You  were  in  court  yesterday  and  heard  Mr. 
Ceriat  testify  he  made  two  trips  to  Los  Angeles  to 
get  material  to  come  up  here? 

A.  I  heard  him  say  that,  but  I  don't  know  that 
is  what  he  went  to  Los  Angeles  for. 

Mr.  Doyle:    No  further  questions.   [177] 

The  Court:  Do  you  want  to  call  any  other  wit- 
nesses ? 

Mr.  Harloe:  In  so  far  as  the  defendant  is  con- 
cerned, that  is  its  case,  save  and  except  as  to  the 
claim  of  the  intervenor,  the  Shanmac  Company, 
in  the  sum  of  $1048,  and  I  believe,  in  all  fairness 
to  Mr.  Stark,  who  represents  them — I  want  to  put 
on  a  little  testimony,  but  I  think  in  all  fairness  to 
Mr.  Stark  he  should  be  present,  and  I  would  re- 
spectfully request  your  Honor,  that  we  take  it  up 
at  your  Honor's  convenience,  it  will  merely  take 
about  ten  minutes,  and  I  will  notify  Mr.  Stark  to 
be  here  for  that  purpose. 

The  Court:    Will  you  have  any  other  witnesses? 

Mr.  Doyle :  Yes,  your  Honor.  I  might  make  this 
statement:  When  I  originally  discussed  this  mat- 
ter with  Mr.  Harloe,  I  understood  that  the  defend- 
ant would  put  on  Mr.  Kalte  and  Mr.  Snyder.  I 
therefore,   on   behalf   of   the   plaintiff,   move   that 


222  FlotatioTis  Systems,  Inc.,  vs. 

plaintiff  be  permitted  to  reopen  his  case  to   call 
Mr.  Kalte  as  an  adverse  witness. 

Mr.  Harloe:  There  is  no  objection  to  that,  un- 
less you  want  me  to  call  him.  So  that  the  record 
will  be  straight  I  will  call  Mr.  Kalte. 


FRED  E.  KALTE, 

Called  for  the  Defendants;  Sworn. 

Mr.  Harloe:  So  far  as  the  Flotation  Systems  is 
concerned,  I  have  no  purpose  in  calling  him,  but  in 
the  interest  of  time  you  may  cross  examine  him 
as  an  adverse  witness. 

Cross  Examination 

Mr.  Doyle:  Q.  What  is  your  official  capacity 
with  the  Flotation  Systems,  Inc.,  Mr.  Kalte'? 

A.     Vice-President. 

Q.     How  long  have  you  been  so  employed? 

A.  Ever  since  the  [178]  inception  of  the  com- 
pany; that  was  in  August,  1939. 

Q.  In  order  to  shorten  this  up,  I  understand 
that  you  originally  came  in  contact  with  Mr.  Pollia 
with  reference  to  this  job,  with  Mr.  Ceriat,  at  the 
Navy  Base  at  Alameda,  around  May  28,  1940? 

A.     Approximately  that  time,  yes. 

Q.  Do  you  know,  of  your  own  knowledge,  that 
he  actually  commenced  that  work  before  his  con- 
tract of  May  28,  1940  was  signed? 

A.  None  other  than  I  received  reports  in  the 
office. 
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Q.  Did  you  see  this  contract  dated  May  28,  1940 
when  it  was  forwarded  to  your  office  by  Mr.  Ceriat  ? 

A.  I  believe  I  did  glance  at  it,  I  don't  remem- 
ber going  over  it  very  thoroughly.  I  turned  it 
over  to  Mr.  Henry. 

Q.  Did  you,  or  anybody,  make  any  suggestion 
about  changes,  or  any  of  the  contents  in  the 
letter? 

A.  No,  not  at  that  time,  I  never  made  any 
comment. 

Q.  Did  you  make  or  suggest  any  changes  in  the 
letter  of  May  27,  1940,  at  any  time?  A.     Yes. 

Q.  Is  it  true  that  you  made  a  suggestion  about 
a  revision  to  provide  for  the  work  inside  of  the 
pits? 

A.  I  am  sorry,  I  misunderstood  your  previous 
question. 

Q.  My  question  was  directed  to  the  point  of 
suggested  changes. 

A.     What  date? 

Q.  I  don't  know,  that  is  what  I  am  trying  to 
find  out.  When  was  the  first  time,  if  you  recall, 
that  you  saw  the  letter  of  May  28,  1940? 

A.  You  mean  the  letter  that  Mr.  Ceriat  wrote 
down  to  our  office  as  to  what  Mr.  Pollia  would  do? 

Q.     That  is  the  letter  I  am  talking  about. 

The  Court:   What  is  the  number? 

Mr.  Doyle:    Plaintiff's  Exhibit  2. 

A.  It  is  funny,  but  I  do  not  remember  ever 
seeing  that  letter.  [179] 
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Q.  Did  you  ever  write  to  Mr.  Ceriat  or  anyone 
about  any  provisions  to  be  put  in  any  contract  to  be 
drawn?  A.     Yes,  I  did. 

Q.     Where  is  that  letter? 

A.  That  is  the  letter,  the  answer  I  wrote  in 
answer  to  Mr.  Ceriat 's  letter  to  our  Mr.  Henry. 

Q.  Then  you  had  some  idea  about  the  negotia- 
tions with  respect  to  a  contract?  A.     Oh,  yes. 

Q.  And  as  a  result  of  that  knowledge  of  the  ex- 
ecution of  a  contract,  you  issued  certain  instruc- 
tions to  Mr.  Ceriat?  A.     Yes. 

Q.  You  were  interested  in  it  to  be  sure  that  the 
contract  provided  for  the  work  inside  of  the  pit? 

A.  Yes,  in  addition  to  all  of  the  rest  that  was 
stated  in  the  letter. 

Q.  You  left  it  up  to  Mr.  Ceriat  to  see  that  the 
work  was  done?  A.     Yes. 

Q.  Mr.  Ceriat  sent  the  letter  of  May  28,  you 
took  it  and  filed  it? 

A.  I  turned  it  over  to  Mr.  Henry  and  it  was 
filed. 

Q.     Who  was  Mr.  Henry? 

A.     President  of  the  Flotation  Systems. 

Q.  As  a  matter  of  fact,  you  did  read  the  con- 
tract, but  did  iiot  review  it  very  carefully? 

A.     That  is  right. 

Q.  And  after  you  read  it  or  glanced  at  it,  you 
merely  turned  it  over  to  Mr.  Henry,  and  ultimately 
it  went  into  the  file  in  the  ordinary  course  of  busi- 
ness? A.     That  is  right. 
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Q.  Who  was  the  first  person  to  call  your  atten- 
tion to  the  fact  that  there  was  some  question  about 
whether  it  was  up  to  the  pits  or  in  the  pits? 

A.     I  believe  it  was  Mr.  Snyder. 

Q.  About  when  was  that,  with  respect  to  the 
date  of  the  execution  on  May  28,  1940  % 

A.  I  stayed  over  on  business  at  the  job,  and  Mr. 
Snyder  told  me,  just  exactly  what  date  I  can't  re- 
member, but  it  was  shortly  before  Mr.  Pollia  came 
down  with  a  bill. 

Q.  Shortly  before  Pollia  came  down  with  the 
bill?  A.     Yes. 

Q.  As  a  matter  of  fact,  Mr.  Kalte,  this  is  the 
situation:  that  [180]  you  were  up  here  on  some 
business,  you  were  over  to  the  job  in  Alameda? 

A.     Yes. 

Q.  And  that  was  the  first  time  that  Mr.  Snyder 
intimated  or  stated  to  you  that  there  was  some 
question  about  whether  the  work  was  up  to  the  pits 
or  inside  of  the  pits?  A.     That  is  right. 

Q.     That  is  right?  A.     That  is  right. 

Q.  That  was  about  the  time  that  Mr.  Pollia  was 
going  to  ask  for  a  payment  on  this  job  ? 

A.     A  little  before. 

Q.     And  you  went  back  to  Los  Angeles? 

A.     That  is  right. 

Q.  And  you  instructed  Mr.  Snyder  to  prepare 
some  kind  of  inventory  or  statement,  so  that  you 
would  know  what  could  be  done?  A.     No. 

Q.     What  happened? 
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A.  When  I  found  out  that  Mr.  Pollia  was  try- 
ing to  collect  for  all  of  the  extra  work  in  the  pits, 
I  just  told  Mr.  Snyder  I  would  have  to  talk  it  over, 
and  I  had  to  go  down  to  Los  Angeles  to  talk  it  over 
with  Mr.  Henry,  and  he  pointed  to  the  word  ^'io'\ 

Q.     Who  is  ''he''?  A.     Mr.  Snyder. 

Q.  When  you  saw  that  word  '"'to'^  you  indicated 
you  would  have  to  go  down  and  talk  to  Mr.  Henry? 

A.     Yes. 

Q.     Nothing  else  happened? 

A.     At  that  time,  no. 

Q.  You  made  some  observation  you  would  go 
down  South  and  see  if  the  original  contract  in  that 
office  was  the  same  as  the  work  contract  in  that 
office? 

A.     I  wanted  to  talk  with  Mr.  Henry. 

Q.     You  went  down  to  Los  Angeles? 

A.     Yes. 

Q.  And  Mr.  Pollia  finally  appeared  down  there 
with  this  inventory  and  statement  of  August  29, 
1940,  or  about  that  date? 

A.     All  I  saw  was  that  he  had  a  statement. 

Q.     Who? 

A.     Mr.  Pollia  presented  me  with  a  statement. 

Q.     Do  you  know  what  statement  that  is? 

A.     For  all  the  charges  [181]  up  to  date. 

Q.     Do  you  know  where  that  statement  is? 

A.     I  believe  it  is  a  matter  of  record. 

Q.  You  mean  the  August  29th  statement — you 
are  referring,  I  take  it,  to  Plaintiff's  Exhibit  11? 

A.     Yes,  I  believe  that  is  the  one. 
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Q.  Do  you  recall  Mr.  Pollia  coming  down  to 
your  ofiSce  at  Los  Angeles  with  any  document  that 
was  prepared  by  Mr.  Snyder?  A.     Only  this. 

Q.     That  is  all  you  recall  ? 

A.     That  is  all  I  recall. 

Q.  I  will  show  you  Plaintiff's  Exhibit  11,  the 
first  item  of  which  is,  ^'Less  Payment  No.  1,  $7600," 
and  *'Less  Payment  No.  2,  $4737.49,"  and  then  the 
items  in  the  third  set  of  figures  in  the  sum  of 
17493.14.    Is  that  correct? 

Q.  When  Mr.  Pollia  came  in  that  morning  to 
your  office  in  Los  Angeles,  tell  us  what  transpired. 

A.  To  the  best  of  my  knowledge,  we  went  into 
Mr.  Henry's  office,  Mr.  Pollia  and  myself,  and  we 
talked  with  Mr.  Pollia  for  a  moment,  and  then  we 
called  in  Mr.  Ceriat,  and  we  had  a  conversation. 

Q.  At  the  conversation  would  you  please  relate 
exa'Ctly,  word  for  word,  or  the  substance  of  what 
each  party  said? 

A.     This  is  just  from  memory. 

Q.     Your  best  recollection. 

A.  Li  the  first  place,  I  did  not  feel  the  job  was 
completed,  and  Pollia  was  asking  for  more  work 
than  had  actually  been  completed,  and  I  did  not 
feel  that  extra  for  the  work  for  the  fueling  pits 
was  due  him.  Mr.  Henry  made  the  remark  that — 
I  don't  remember  the  exact  words  he  used. 

Q.     That  is  all  right,  give  us  the  substance. 

A.  The  substance  of  it  was  that  Mr.  Pollia 
pulled  a  fast  one,  tried  to  pull  a  [182]  fast  one 
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over  on  us,  and  I  said,  ''Who?"  And  he  said 
'''We  three,"  he  said  Ceriat,  myself  and  Mr.  Henry. 
I  had  a  talk  with  Mr.  Henry,  and  we  decided  we 
would  pay  Mr.  Pollia  one  thousand  dollars  on  ac- 
count until  we  could  get  a  report  of  the  job  and 
see  how  much  Mr.  Pollia  had  done,  and  how^  much 
money  was  coming  to  him,  by  contacting  our  su- 
perintendent on  the  job,  w^io  was  Mr.  Snyder,  and 
a  check  was  written  out  and  given  to  Mr.  Pollia. 

Q.  You  are  going  a  little  too  fast  for  me.  When 
Mr.  Snyder  showed  you  the  contract  in  Alameda 
you  left  and  went  to  Los  Angeles'?  A.     Yes. 

Q.  You  went  in  and  got  your  copy  of  the  filed 
contract  ?  A.     Yes. 

Q.  When  you  saw  the  same  wording  in  there 
you  took  the  matter  up  with  Mr.  Henry  ? 

A.     Yes. 

Q.  And  the  tw^o  of  you  discussed  the  matter  be- 
tween yourselves?  A.     Yes. 

Q.     Mr.  Pollia  was  not  there  at  that  time? 

A.     No. 

Q.  He  came  down  one  morning  a  very  few  days 
thereafter  ?  A.     Yes. 

Q.  And  the  three  of  you  got  together  in  con- 
versation, as  I  understand  it,  and  Mr.  Henry  made 
a  suggestion  that  Mr.  Pollia  was  pulling  a  fast 
one  on  Mr.  Ceriat,  Mr.  Henry,  and  yourself? 

\.     That  is  right. 

Q.  You  are  going  a  little  too  fast.  Was  that 
all  there  was  in  the  conversation  ? 
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A.     I  do  not  re<3all. 

Q.     How  long  did  the  conversation  last  ? 

A.     Maybe  about  ten  minutes. 

Q.  It  did  not  take  ten  minutes  merely  to  say 
somebody  made  the  suggestion  that  Mr.  Pollia  was 
pulling  a  fast  one.  Give  us  more  of  the  conversa- 
tion. 

A.     Well,  I  said,  personally,  '^It  stinks." 

Q.     Anything  else? 

A.  We  did  not  agree  on  it,  at  all.  That  is,  [183] 
Mr.  Pollia  had  an  idea,  and  our  idea  was  a  little 
different.     Mr.  Henry  and  I  felt  that  the  item 

Q.  I  am  not  asking  what  you  felt.  I  am  merely 
asking  you  what  did  you  tell  Mr.  Pollia. 

Mr.  Harloe:  Mr.  Kalte,  Mr.  Doyle  is  trying  to 
get  your  best  recollection.  If  you  cannot  remember 
the  words  give  him  the  substance  as  you  remember 
it,  just  what  took  place.     That  is  all  you  want. 

A.  The  sum  and  substance  of  it  was  that  we  told 
Mr.  Pollia  we  felt  that  we  were  being  gypped  out 
of  this  extra  he  wanted,  it  was  supposed  to  be  in 
the  contract,  that  was  the  intent  of  the  contract, 
to  include  that  in  it,  and  the  substance  of  the  con- 
versation was  the  meaning  of  that  contract.  What 
further  went  on  I  don't  know  exactly,  but  Mr. 
Henry  told  me  to  give  Mr.  Pollia  a  check  for  $1000. 

Mr.  Doyle:  Q.  At  that  point  that  you  men- 
tioned, Mr.  Henry  and  yourself  believed  that  the 
contract  had  that  in  contemplation,  and  having  in 
mind  that  you  felt  that  it  stunk,  and  Mr.  Henry's 
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statement  you  were  having  a  fast  one  pulled  on 
you,  didn't  you  decline  to  make  any  payment  to 
Mr.  Pollia  upon  the  ground  that  there  was  no  meet- 
ing of  the  minds,  that  he  was  not  entitled  to  it? 

A.     Not  on  those  grounds,  no. 

Q.  As  a  matter  of  fact,  when  you  had  that  in 
mind,  and  Mr.  Henry  felt  the  w^ay  you  testified  he 
did,  and  you  felt  the  way  that  you  testified  you 
did,  as  a  matter  of  fact  you  issued  a  check  for 
$1000? 

A.  But  that  was  below  what  we  thought  was 
coming  to  him  on  the  original  contract. 

Q.  Irrespective  of  that,  notwithstanding  that 
matter,  you  did  issue  a  check  for  flOOO  ? 

A.     Yes. 

Q.  Isn't  it  true,  also,  that  you  told  Mr.  Pollia, 
or  you  thought  [184]  that  for  the  moment  Mr. 
Pollia  was  satisfied  with  $1000?  A.     No. 

Q.     What  did  he  say? 

A.     He  wanted  the  rest  of  it  right  away. 

Q.     What  did  you  tell  him? 

A.  I  told  him  we  would  not  give  it  to  him  until 
we  had  checked  up  thoroughly  and  found  out  how 
much  was  coming  to  him. 

Q.     Then  I  take  it  he  left? 

A.     No,  he  asked  for  a  note. 

Q.     And  he  was  willing  to  discount  the  note? 

A.     He  did  not  say  anything  about  discount. 

Q.     He  asked  for  a  note  ?  A.     Yes. 

Q.     Did  he  come  back  the  following  morning? 
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A.     I  think  it  was  all  closed  up  that  day. 

Q.  Isn't  it  true,  Mr.  Kalte,  toward  the  end  of 
the  conversation  between  Mr.  Henry,  Mr.  Pollia 
and  yourself,  it  was  agreed  that  you  would  finally 
pay  it?  A.     No. 

Q.  Do  you  recall  your  deposition  being  taken 
in  my  office  at  San  Francisco  on  October  15,  1941? 

A.    Yes. 

Mr.  Doyle:  Have  you  got  your  copy  of  the  de- 
position, Mr.  Harloe? 

Mr.  Harloe:  No,  I  have  not.  Just  show  it  to 
him. 

Mr.  Doyle :    Q.    I  will  ask  you  to  read 

The  Court :  Do  you  expect  this  witness  to  be  here 
some  time? 

Mr.  Harloe:     Yes. 

The  Court:  I  think  we  will  take  our  adjourn- 
ment at  this  time.  This  case  will  be  continued  until 
Friday,  the  20th,  at  10:00  o'clock. 

(An  adjournment  was  here  taken  until  Fri- 
day, February  20,  1942.)  [185] 
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Friday,  February  20,  1942 
10:00  o'clock  A.M. 

The  Court:     You  may  proceed. 

FRED  E.  KALTE, 
Recalled : 

Cross-Examination 
(resumed) 

Mr.  Doyle:  Q.  Mr.  Kalte,  when  we  adjourned 
Wednesday,  you  had  testified  that  in  the  conversa- 
tion in  the  company's  office  in  Los  Angeles,  when 
Mr.  Pollia  was  down  there  to  get  some  money,  that 
you  thought  the  thing  stunk,  and  you  would  look 
into  it,  is  that  right? 

A.     That  is  right. 

Q.     And  you  paid  him  some  money  that  morning? 

A.     That  is  right. 

Q.     Then  what  did  you  tell  him? 

A.  I  don't  remember  the  exact  words,  but  I 
believe  I  said  it  looks  like  we  are  stuck,  and  we 
would  have  to  pay  it. 

Q.  Was  there  any  debate  about  the  idea,  at  all, 
or  any  words  that  passed  between  any  of  you — 
was  there  a  friendly  feeling  ? 

A.     I  don't  know  as  to  that,  I  would  not  say. 

Q.  Isn't  it  true,  Mr.  Kalte,  that  toward  the  end 
of  the  discussion  about  Mr.  Pollia 's  getting  this 
money,  and  prior  to  Mr.  Pollia  leaving  your  office, 
didn't  you  take  the  initiative  to  phone  another  con- 
tractor in  Los  Angeles  about  getting  Mr.  Pollia  a 
job  on  a  United  States  field?  Do  you  know  Mr. 
Hummerdon?  A.     Yes,  I  do. 
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Q.  Do  you  recall  to  your  mind  that  you  took  the 
initiative  about  getting  together  Mr.  Pollia  and  Mr. 
Hummer  don  on  another  job? 

A.     Yes,  sometime  previously  to  this. 

Q.  I  am  talking  about  the  morning  in  Los  An- 
geles. 

A.  I  don't  remember  whether  it  was  that  morn- 
ing or  some  other  time. 

Q.  You  wouldn't  deny  taking  up  the  phone  and 
calling  Mr.  Hummerdon?  [186] 

A.     No,  I  won't  deny  that. 

Q.  And  it  is  true  when  you  were  in  Los  Angeles 
the  morning  of  this  conversation,  that,  as  you  said, 
you  felt  the  letter  was  written  in  such  a  way  that 
you  would  have  to  pay  Mr.  Pollia  for  the  work  in 
the  pits? 

Mr.  Harloe:  I  object  to  the  form  of  the  ques- 
tion. 

Mr.  Doyle :    I  will  change  the  question. 

Q.  Why  did  you  say  that  you  agreed  to  put  up 
money  under  the  mistaken  idea  that  the  money  was 
due  him? 

Mr.  Harloe :    He  did  not  say  that. 

Mr.  Doyle:  Q.  Did  you  not  know  at  that  time 
about  the  money  being  due  Mr.  Pollia  when  he  was 
in  Los  Angeles? 

Mr.  Harloe :    Money  due  him  for  what  ? 

Mr.  Doyle :  Q.  Did  you  have  any  mistaken  idea, 
or  any  doubt,  whatsoever,  upon  the  statement  that 
Mr.  Pollia  brought  in  to  you,  which  was  prepared 
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by  Mr.  Snyder,  in  your  office  in  Los  Angeles  about 
Mr.  Pollia  being  entitled  to  any  part  of  the  money 
disclosed  in  that  statement? 

A.  I  did  not  see  any  statement  from  Mr. 
Snyder. 

Q.  Did  you  have  any  doubt  in  your  mind,  at  all, 
or  a  mistaken  idea  about  Mr.  Pollia  being  entitled 
to  any  of  the  money  that  he  was  claiming  was  due 
him  in  Los  Angeles? 

A.     Personally,  I  did  not  think  it  was  due  him. 

Q.     What  did  you  give  him  the  $1000  for? 

A.  We  had  not  paid  him  the  full  amount  of  the 
contract  yet,  the  original  amount. 

Q.  How  much  was  due  upon  the  original  con- 
tract? A.     I  don't  know,  exactly. 

Q.  Isn't  it  true  that  in  looking  over  the  agree- 
ment, it  was  your  opinion  at  that  time  that  Mr. 
Pollia  did  not  have  to  do  the  work  in  the  pits — I 
am  talking  about  the  morning  in  Los  Angeles.  [187] 

A.  I  would  say  that  according  to  the  way  I  read 
the  agreement  it  could  be  interpreted  that  way,  but, 
personally,  I  did  not  think  it  was. 

Q.  The  morning  in  Los  Angeles,  in  any  event, 
was  the  second  time  that  you  had  paid  any  parti- 
cular attention  to  the  contract? 

A.     Yes,  I  would  say  that. 

Q.  And  the  first  time  was  when  Mr.  Snyder 
called  it  to  your  attention  up  on  the  job? 

A.     That  is  right. 

Q.     When   Mr.    Snyder,    as   you    say,    originally 
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called  your  attention  to  this  so-called  ambiguity  or 
discrepancy  at  the  Base  at  Alameda,  as  to  whether 
or  not  the  work  was  up  to  the  pits,  or  in  the  pits, 
when  you  saw  the  copy  of  the  contract  at  the  office 
why  didn't  you  talk  to  Mr.  Pollia  about  it  the  very 
first  moment  it  was  called  to  your  attention? 

A.  I  did  right  there,  I  am  quite  sure  right  in  the 
oflSce. 

Q.     To  Mr.  Pollia? 

A.  I  don't  remember  exactly  who  were  there,  if 
Mr.  Pollia  was  there  that  afternoon. 

Q.  Let  me  reframe  the  question  and  make  it 
very  definite,  if  I  may.  Mr.  Snyder  originally 
called  your  attention  to  the  fact  that  Mr.  Pollia 
was  asking  for  payment  for  work  that  he,  Mr. 
Pollia,  had  done  in  the  pits.    Is  that  true  ? 

A.     That  is  right. 

Q.  And  when  Mr.  Snyder  called  that  point  to 
your  attention,  Mr.  Snyder  and  yourself  reached 
into  the  office  files  at  the  office  and  got  this  contract 
of  May  28,  1940?  A.     That  is  true. 

Q.  And  at  that  time  you  saw  the  words  in  the 
contract  of  May  28, 1940,  ^'to  the  pit"? 

A.     That  is  right. 

Q.  Now,  at  that  time  and  place,  the  very  first 
moment  that  it  was  ever  called  to  your  attention, 
did  you  at  that  time  and  place  discuss  the  matter 
with  Mr.  Pollia? 

A.  Truthfully,  I  cannot  say  whether  I  did,  or 
not.  [188] 
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Q.  Then  I  take  it  that  the  first  recollection  that 
you  have  of  discussing  that  point  with  Mr.  PoUia 
was  in  Los  Angeles? 

A.  I  can  say  that  we  did  at  that  time,  but  prior 
to  it  I  could  not  say. 

Q.  When  Mr.  Snyder  called  your  attention  to 
this  wording  of  the  contract,  was  Mr.  Pollia  on  the 
job  at  the  Base  at  that  time — did  you  see  him  on 
the  job  at  the  base  at  that  time  ? 

A.  I  was  on  the  job  so  many  times  I  don't  re- 
member he  was  there  at  that  time,  or  not. 

Q.  Well,  there  was  nothing  to  prevent  you  in 
any  way  from  taking  it  \ip  with  Mr.  Pollia  the  very 
first  moment  that  that  question  was  presented  to 
you,  was  there?  A.     No. 

Q.  What  about  the  work?  Did  you  go  out  and 
dig  pits,  yourself?  A.     No,  I  did  not. 

Q.  Do  you  know  whether  or  not  there  was  any 
work  that  had  to  be  done  in  the  pits  at  that  time, 
or  how  far  the  work  had  advanced,  or  what  stage 
it  was  in? 

A.     Oh,  yes,  the  job  was  pretty  well  along. 

Q.     But  it  had  not  been  completed? 

A.     No,  it  had  not  been  completed. 

Q.  When  Mr.  Snyder  called  your  attention  to 
the  fact  did  you  go  out  and  personally  examine  the 
work  in  the  pits?  A.     Not  personally. 

Q.  Mr.  Snyder  had  informed  you  that  the  work 
w^as  pretty  far  advan^ced  ? 

A.  Yes,  he  was  our  superintendent  on  the  job, 
and  he  reported  to  me. 
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Q.  When  Mr.  Snyder  told  you  the  work  was 
'pretty  far  advanced  in  the  pit,  and  you  had  an  idea 
that  Mr.  Pollia  was  around  there,  or  could  be  found 
or  gotten  in  touch  with,  you  did  not  do  anything 
about  it? 

A.     No,  not  that  I  recollect.  [189] 

Q.  The  next  thing  you  did  was  to  leave  San 
Francisco  and  go  down  to  Los  Angeles  ? 

A.     That  is  right. 

Q.  So,  then,  when  this  was  called  to  your  at- 
tention by  Mr.  Snyder,  as  to  work  in  the  pits,  or 
to  the  pits,  you  knew  at  that  time  that  considerable 
Vork  had  been  done  by  Mr.  Pollia  in  the  pits,  and 
yet  you  let  Mr.  Pollia  continue  to  do  the  work,  and 
said  nothing  about  it? 

Mr.  Harloe:  I  object  to  that  as  argumentative, 
and  not  asking  any  question.    Ask  him  what  he  did. 

The  Court:  I  think  the  last  question  should  be 
reframed. 

Mr.  Doyle:    Yes. 

Q.  When  Mr.  Snyder  called  your  attention  to 
the  wording  of  the  contract,  Mr.  Snyder  advised 
you  that  considerable  work  had  been  done  by  Mr. 
Pollia  in  the  pits,  you  went  to  Los  Angeles? 

A.     Yes. 
'     Q.     When  you  left  the  Base  at  Alameda,  it  is  a 
fact,  is  it  not,  that  you  did  not  communicate  with 
Mr.   Pollia  about  the  wording  of  the  contract? 
'    A.     No,  I  do  not  think  I  did. 

Q.  When  you  left  Alameda,  did  you  instruct  Mr. 
Snyder  to  tell  Mr.  Pollia  to  hold  up  the  job? 
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A.     No,  I  did  not. 

Q.  So  that  you  left  San  Francisco  for  Los  An- 
geles and  let  Mr.  Pollia  continue  to  do  work  when 
there  was  some  question  in  your  mind  about  the 
situation,  isn't  that  true? 

Mr.  Harloe:  I  object  to  the  form  of  that  ques- 
tion. 

Mr.  Doyle :    I  will  ref  rame  it. 

Q.  You  went  to  Los  Angeles,  and  took  no  steps 
to  stop  Mr.  Pollia  from  continuing  to  do  that  work  ? 

A.     Certainly  not,  the  job  had  to  be  completed. 

Q.     Is  that  the  only  reason  you  let  it  go? 

A.     The  only  reason  I  can  think  of  right  now. 

Q.  Isn't  it  true,  Mr.  Kalte,  that  mider  the  con- 
tract you  were  to  [190]  supply  all  material  to  Mr. 
Pollia? 

A.     Yes,  that  was  the  understanding. 

Q.  Isn't  it  true  that  imder  the  contract  there 
was  considerable  delay — Take  out  the  word  '' con- 
siderable"— was  there  some  delay  in  your  forward- 
ing some  of  the  material  to  the  Base  for  Mr.  Pollia 
to  Avork  on? 

A.     There  was  a  delay  in  receiving  material. 

Q.  Isn't  it  true  that  Mr.  Ceriat,  who  was  con- 
struction superintendent  at  that  time,  had  to  go  to 
Los  Angeles  to  get  supplies  for  Mr.  Pollia,  so  that 
he  could  do  the  work? 

The  Court:     If  he  knows. 

A.  No,  I  don't  know  if  he  went  to  Los  Angeles 
to  look  for  any  material. 
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Mr.  Doyle:  Q.  Did  Mr.  Ceriat  ever  talk  to  you 
in  Los  Angeles  about  getting  material  up  to  Mr. 
Pollia? 

A.  Well,  he  did  not  come  down  purposely  for 
that.  When  he  came  down  on  other  business  he 
took  that  up  with  me. 

Q.  At  least,  Mr.  Ceriat  talked  to  you  about  get- 
ting material  up  to  the  Base  so  that  Mr.  Pollia 
could  do  his  work?  A.     Yes. 

Q.  You  do  not  recall  any  other  reason,  other 
than  what  you  have  said,  that  the  work  had  to  be 
-completed,  as  to  why  you  did  not  stop  Mr.  Pollia 
as  soon  as  you  found  out  about  this  trouble  with 
the  contract  ?  A.     That  is  all  I  recall. 

Q.  In  any  event,  you  permitted  Mr.  Pollia  to  do 
all  the  work,  either  under  the  original  contract  or 
the  extra  work  orders,  with  the  exception  of  the  in- 
stallation of  the  hose  reels  in  the  pits  ? 

Mr.  Harloe:  I  object  to  that  question.  The 
question  is  what  he  did. 

Mr.  Doyle:  Q.  Isn't  it  a  fact — isn't  this  the 
truth  and  the  fact,  Mr.  Kalte,  that  you  permitted 
Mr.  Pollia  to  continue  to  [191]  do  the  work,  either 
under  your  original  contract,  or  the  extra  work  or- 
ders, and  he  did  do  it,  save  and  except  the  installa- 
tion of  the  hose  reels  in  the  pits  ? 

Mr.  Harloe:  If  your  Honor  please,  I  obje-ct 
to  that. 

The  Court:  I  think  that  question  has  been 
asked  and  answered  a  couple  of  times  already. 
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Mr.  Doyle:  Q.  Isn't  it  true,  Mr.  Kalte,  that  the 
first  time  you  ever  talked  to  Mr.  Pollia  about  any 
wording  of  the  contract  was  after  you  had  obtained 
legal  advice? 

A.  I  think  that  was  the  only  time  I  did  talk  to 
him  about  any  discrepancy. 

Q.  When  was  it,  with  reference  to  the  time  that 
you  obtained  this  legal  advice  that  you  first  talked 
to  Mr.  Pollia  about  the  discrepancy  ? 

A.     I  think  it  was  at  Mr.  Harloe's  office. 

Q.  The  fact  is,  when  Mr.  Pollia  did  not  get  the 
balance  of  the  money  he  came  ba^ck  to  San  Fran- 
cisco from  Los  Angeles? 

A.     I  think  that  is  where  he  went. 

Q.  Did  you  obtain  legal  advice  before  Mr.  Pollia 
went  to  Los  Angeles,  or  after?  A.     After. 

Q.     Did  you  come  up  to  San  Francisco  then? 

A.     No,  I  did  not. 

Q.  You  received  some  legal  advice  in  some  man- 
ner, did  you  ?  A.     That  is  right. 

Q.  And  then  you  communicated  with  Mr.  Pollia 
about  the  matter?  A.     I  believe,  legally,  yes. 

Q.     About  when  was  that  ? 

A.     After  he  presented  his  bill. 

Q.     Can  you  give  me  the  approximate  date? 

A.  I  don't  know  whether  it  was  in  September 
or  October.    I  don't  remember  the  date. 

Q.  Mr.  Kalte,  isn't  it  true  that  Mr.  Pollia  had 
completed  all  of  the  work  on  the  Base,  with  the 
exception  of  the  installation  of  the  hose  reels  in  the 
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pits  before  you  had  obtained  any  legal  advice,  or 

communicated  that  advice  to  Mr.  Pollia  ? 

A.  I  could  [192]  not  answer  that  question,  I 
don't  know. 

'    The  Court:    Let  me  ask  you,  what  do  you  mean 
V  tbe  word  ''Base"? 

Mr.  Doyle :  The  Base  at  Alameda.  I  did  not  use 
^the  full  wording,  I  tried  to  shorten  it  up. 

Q.  You  understood,  when  I  said  '^Base,"  I  was 
talking  about  the  Alameda  Air  Base  ? 

A.     Yes,  I  understood  that. 

Mr.  Doyle:    No  further  questions. 

Redirect  Examination 

Mr.  Harloe :  Q.  The  negotiations,  as  you  under- 
stood, or  as  I  understood  you  to  testify,  for  the  pur- 
pose of  entering  into  this  contract,  were  carried  on 
by  Mr.  Ceriat  and  Mr.  Pollia? 

A.     That  is  right. 

Q.  And  Defendant's  Exhibit  B  was  a  letter  ad- 
dressed to  Flotation  Systems  from  Mr.  Ceriat  prior 
to  the  entering  into  of  the  contract,  was  it  not  ? 

A.     I  never  saw  this  prior  to  the  contract. 

Q.     You  never  saw  that  letter  ? 

A.     Pardon  me,  yes,  this  one  I  did. 

Q.     This  letter  is  dated  May  23,  1940. 

A.     Yes. 

Q.     Did  you  read  that  letter  and  answer  it? 

A.     I  did,  yes. 

Q.     Did  you,  personally,  or  Mr.  Henry? 

A.     I,  personally,  answered  it. 
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Q.     You,  personally,  answered  the  letter? 

A.     Yes. 

Q.  And  Defendant's  Exhibit  C,  dated  May  24,  is 
this  the  answer  that  you  wrote  to  Mr.  Ceriat? 

A.     Yes,  that  is  the  letter  I  wrote  in  reply  to  this. 

Q.     In  reply  to  that  one?  A.     Yes. 

Q.  The  letter  that  you  received  from  Mr.  Ceriat, 
had,  among  other  things,  the  paragraph,  ^^  Install 
equipment  in  all  pits  ex-cept  the  feuling  pits,"  and 
then  named  the  pits.  In  your  answer  [193]  thereto 
you  mentioned  the  fact  that  he  was  to  do  certain 
other  things,  as  welding  and  wi^apping  of  the  weld- 
ing fittings  and  painting  of  pipe. 

A.     That  is  right. 

Q.  After  that  contract  was  received  by  you  you 
were  of  the  opinion  that  the  contract  contained  all 
of  the  provisions  that  were  mentioned  in  that  letter, 
and  your  answ^er  to  it,  were  you  ? 

A.     I  w^as  of  that  opinion,  yes. 

Q.  And  the  first  time  that  any  question  arose  in 
your  mind  as  to  whether  the  contract  did  or  did 
not  contain  those  provisions  was  when  Mr.  Pollia 
came  down  and  demanded  payment  for  work  done 
in  the  pits?  A.     No. 

Q.     It  was  not? 

A.  The  first  time  was  when  Mr.  Snyder,  at  the 
Air  Base,  drew  my  attention  to  it. 

Q.  ^Vhv  first  time  was  when  Mr.  Snyder  in- 
formed you  at  the  Air  Base  that  Mr.  Pollia  had 
told  him  that  he  was  not  to  do  the  work  in  the  pits 
at  that  time  ?  A.     That  is  right. 
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Q.  At  that  time  you  were  still  of  the  opinion 
that  the  contract  provided  that  Mr.  Pollia  should 
do  all  the  work  in  the  pits?  A.     Yes. 

Q.  Did  you,  in  any  conversation  with  Mr. 
Pollia,  after  that  question  of  doing  the  work  in  the 
pits  arose,  ever  agree  that  he  did  or  did  not  have 
to  do  that  work  under  that  contract '^  A.     No. 

Q.  You  did  pay  him  $1000  when  he  went  down 
to  Los  Angeles,  didn't  you?  A.     Yes. 

Q.  And  it  was  pursuant  to  the  letter  of  August 
29,  Defendant's  Exhibit  7? 

A.  ,  Is  that  Pollia 's  letter? 

Q.     Yes,  that  is  the  bill  that  he  submitted  to  you. 

A.     Yes. 

Q.  The  charge  for  work  in  the  pits  only  com- 
prised a  small  part  of  this  demand,  didn't  it? 

A.     That  is  right.  [194] 

Q.  And  you  paid  him  because  you  knew  the  Flo- 
tation was  indebted  to  him  more  than  $1000  for 
work  actually  done,  excluding  any  question  of  work 
in  the  pits?  A.     That  is  right. 

Recross  Examination 

Mr.  Doyle :  Q.  Mr.  Kalte,  do  you,  of  your  own 
knowledge,  know  that  the  Flotation  Systems 
actually  paid  Mr.  Pollia  for  work  that  he  did  in  the 
pits  in  the  month  of  July? 

Mr.  Harloe:  Just  a  minute,  the  witness  has 
answered  that  he  paid  $1000  on  that  letter  of  Mr. 
Pollia,  and  the  bill  speaks  for  itself,  and  it  con- 
tains items  other  than  the  work  done  in  the  pits, 
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and  they  paid  him  $1000  on  accomit  of  the  work 
that  they  believed  that  he  was  entitled  to,  excluding 
any  question  of  the  work  that  was  done  in  the  pits, 
and  I  do  not  think  that  is  a  fair  question. 

The  Court:  If  he  knows  of  his  own  knowledge 
he  may  answer  the  question. 

A.     Might  I  make  this  statement? 

Q.  Answer  the  question,  and  then  make  any  ex- 
planation you  want  to. 

A.  Yes.  We  did  pay  for  work  done  in  the  pits, 
because  that  was  in  the  contract,  and  we  paid  him 
on  account  of  the  contract. 

Mr.  Doyle:  Q.  When  you  say  that  was  in  his 
contract,  do  you  refer  to  the  original  contract  ? 

A.     To  the  original  contract. 

Q.  Now,  Mr.  Kalte,  in  view  of  your  last  answer, 
when  you  say  Mr.  Ceriat  sent  down  the  first  sug- 
gestion in  letter  form  of  an  agreement  between  the 
Flotation  and  Mr.  Pollia,  you  suggested  some 
changes  ?  A.     Yes. 

Q.     You  suggested  some  additions? 

A.     That  is  right. 

Q.  And  you  observed  any  proposed  contract 
closely  enough  at  that  time  to  take  up  the  question 
of  an  addition,  did  you? 

A.     That  is  right.  [195] 

Q.  When  Mr.  Pollia 's  letter  of  May  28,  1940 
came  back  signed  by  Mr.  Pollia  and  Mr.  Ceriat,  did 
you  at  any  time  from  that  time  on  read  that  con- 
tract? A.     I  hastily  glanced  over  it. 
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Q.     Merely  filed  it,  is  that  right  ? 

A.  Mr.  Ceriat  was  our  representative  up  on  the 
job,  and  he  had  business  experience  in  that  line,  and 
I  felt  he  was  very  capable  of  drawing  up  a  contract 
with  Mr.  PoUia. 

Q.  You  did  review  the  original  proposed  agree- 
ment and  suggest  an  addition? 

A.     Yes,  that  is  right. 

Q.  And  you  did  review  the  contract  of  May  28, 
1940,  and  filed  it?  A.     Yes. 

Q.  Now,  in  making  payments  of  accomits  pay- 
able in  your  organization,  do  you  sign  any  of  the 
checks?  A.     I  do. 

Q.  Did  you  observe  in  the  course  of  time  from 
May  28,  1940  to  August  29,  1940,  when  Mr.  Pollia 
came  down  to  get  some  money,  the  checks  that  had 
been  issued  to  Mr.  Pollia  in  the  interim? 

A.  Well,  specifically,  I  did  not  pay  special  at- 
tention to  those. 

Q.     At  least,  you  signed  the  checks  ? 

A.     I  did. 

Q.  And  you  knew  the  original  contract  was 
$16,040?  A.     Yes. 

Q.  And  as  you  paid  checks  from.  May  until 
August  you  were  aware  of  the  fact  that  there  were 
some  pretty  good-sized  checks  in  there? 

A.     That  is  right. 

Q.  Did  the  thought  ever  occur  to  you  that  you 
were  beyond  the  $16,000  figure? 

A.  No,  we  have  an  auditing  department  that 
takes  care  of  all  of  that. 
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Q.  The  auditing  department  l^iiys  tlic  material, 
do  they  not  ?  A.     No,  they  do  not. 

Q.     I  mean  your  purchasing  department. 

A.     That  is  right. 

Q.  And  your  auditing  department,  in  due  course 
of  business  arranges  for  payment  of  material  that 
you  purchase?  A.     It  does.  [196] 

Q.  What  system  is  there  in  the  organization  for 
the  charging  of  original  contracts  on  your  books? 

Mr.  Harloe:  Now,  if  your  Honor  please,  I  do 
not  want  to  object,  but  I  cannot  see  any  relevancy 
or  materiality,  or  what  bearing  that  has  on  the 
issues  before  your  Honor,  and  I  object  to  the  ques- 
tion as  immaterial,  irrelevant,  and  incompetent. 

Mr.  Doyle:     I  will  withdraw  the  question. 

Q.  Do  you  recall  that  the  purchase  order  was 
set  up  in  your  books  at  $143,000? 

A.  I  don't  know  whether  it  Inxs  ever  been  set 
up,  or  not. 

Q.  Did  you  ever  set  up  the  total  amount  of  the 
main  contract  in  your  books? 

A.     I  do  not  set  up  anything  on  the  books. 

Q.     Do  you  ever  check  your  books,  personally? 

A.     I  do  not. 

Q.  Do  you  ever  see  any  of  the  purchases  for 
material  that  are  being  made  for  the  job? 

A.     I  do,  yes. 

Q.  When  you  signed  the  purchase  orders  for 
materials  under  your  order  numbers  273,  274,  280 
and  1207,  what  did  you  think  yon  wore  ])urchasing? 
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Mr.  Harloe :  I  object  to  that  as  immaterial.  The 
contract  provides  that  the  Flotation  Systems  shall 
furnish  the  material,  therefore  we  object  to  the 
question  on  the  ground  it  does  not  make  any  differ- 
ence where  they  purchased  or  how  they  purchased. 

The  Court :     He  may  answer. 

A.     Just  what  it  states  on  the  order. 

Mr.  Doyle :     Q.     Will  you  read  what  it  says  ? 

A.  ^^  Install  equipment  in  fueling  pits,  complete^ 
tested  and  ready  for  operation  at  the  Naval  Air 
Station,  Alameda,  California,  in  accordance  with 
specifications  9505,  10  pits  in  all.  All  equipment 
that  is  to  be  permanently  installed  will  be  furnished 
by  us,  tools  and  equipment  to  be  furnished  by  you. 
Price  to  [197]  be  paid  for  this  service  is  $77  per  pit. 
This  does  not  include  electrical  work." 

Mr.  Harloe :  I  move  to  strike  out  the  answer  as 
not  pertinent  to  any  issue  before  the  Court. 

The  Court :  For  the  present  the  motion  will  be 
denied. 

Mr.  Doyle:  Q.  On  Orders  273  and  274,  your 
name  is  on  there  ?  A.     That  is  right. 

Q.  Was  it  your  idea  that  Orders  273  and  274 
were  actually  purchases  of  material  under  Order 
No.  1431,  which  was  the  original  contract  of 
$16,040^ 

Mr.  Harloe:  I  object  to  that  as  argumentative, 
as  well  as  calling  for  the  conclusion  and  opinion  of 
the  witness.    The  papers  speak  for  themselves. 

The  Court:  The  papers  speak  for  themselves,  as 
far  as  that  is  concerned. 
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Mr.  Doyle :  Q.  Since  the  adjourinnent,  have  you 
looked  for  or  endeavored  to  find  the  inventory  that 
has  been  testified  to  that  Mr.  Snyder  prepared  be- 
fore Mr.  Pollia  went  to  Los  Angeles  ? 

A.  I  have  three  of  them  in  my  file,  and  evi- 
dently they  are  not  the  ones  that  Mr.  Pollia  said 
they  are. 

Mr.  Doyle :     That  is  all. 

Mr.  Harloe :     No  further  questions. 

The  Court:  I  do  not  know  whether  this  witness 
will  be  prepared  to  answer  this  question,  or  whether 
it  has  been  shown,  but  at  the  date  of  the  contract 
what  work  was  then  known  which  had  to  be  done 
within  the  pit,  itself?  Is  that  covered  by  the  evi- 
dence ? 

Mr.  Harloe :  I  think  we  can  clear  that  up.  I  will 
put  Mr.  Snyder  on.  He  is  more  familiar  with  that 
than  Mr.  Kalte. 

The  Court:  I  was  wondering  if  it  had  been 
covered.  [198] 

Mr.  Doyle:  Q.  Upon  the  occasion  of  any  of 
your  visits  to  the  Navy  Air  Base  at  Alameda,  upon 
any  occasion,  did  you  ever,  personally,  go  out  and 
observe  the  nature  and  the  progress  of  the  work? 

A.     I  did,  yes. 

Q.     Did  you  ever  see  Mr.  Pollia  out  on  the  job? 

A.     Yes. 

Q.     Did  you  ever  see  Mr.  Pollia  in  the  pits? 

A.  Well,  I  can't  remember  any  specific  instance 
of  seeing  him  in  the  pits.   I  saw  his  man  in  the  pits. 

Q.     What  was  he  doing?  A.     Fitting  pipes. 
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Q.     What  kind  of  pipes  ? 

A.     Steel  pipe,  standard  fittings. 

Q.  Did  you  ever  talk  to  Mr.  Pollia  about  the 
work  that  his  men  were  doing  in  the  pits  upon  any 
occasion  that  you  ever  saw  them  working  in  the 
pits? 

A.  Not  specifically,  that  I  remember.  Our  su- 
perintendent took  all  that  matter  up  with  Mr. 
Pollia.  I  just  talked  to  him  as  a  matter  of  acquain- 
tance. 

Q.  Let  me  put  it  this  way:  When  you  were  in 
Alameda  a  few  days  before  August  29,  1940,  what, 
in  your  opinion,  was  the  amount  of  work  that  had 
been  done  by  Mr.  Pollia  at  that  time,  either  outside 
of  the  pits  or  in  the  pits  ? 

A.     I  could  not  answer  that  question. 

Mr.  Doyle:     No  further  questions. 

Mr.  Harloe :  Q.  In  any  event,  you  never  signed 
any  extra  work  order  for  the  installation  of  the 
fittings  inside  of  the  pits?  A.     No. 

Mr.  Harloe:     That  is  all. 


ARTHUR  T.  SNYDER, 

Recalled  for  Defendant;  (Previously  sworn.) 

Mr.  Harloe:  Q.  Mr.  Snyder,  recalling  that  this 
contract  entered  into  between  Mr.  Pollia  and  the 
Flotation  Systems  is  [199]  dated  May  28,  1940;  at 
that  time  the  Flotation  Systems  had  already  entered 
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into  a  contract  with  the  United  States  Government 

for  the  installation  of  this  work?  A.     Yes. 

Q.  And  you  had  in  your  possession  complete 
plans  and  specifications  for  the  installation  of  that 
project? 

A.     That  is  correct,  the  plans  and  specifications. 

Q.  It  was  known  as  the  gasoline  distribution 
system  ? 

A.  It  was  known  as  the  gasoline  fueling  and 
distribution  system  at  NavJ^  Air  Station,  Alameda, 
California.    I  believe  that  is  the  correct  title. 

Q.  But  all  of  this  work  that  was  contracted  for 
between  Mr.  Pollia  and  the  Flotation  Systems,  you 
had  already  contracted  to  do  that  for  the  United 
States  Government?  A.     Yes,  that  is  correct. 

Q.  In  accordance  with  the  plans  and  specifica- 
tions ?  A.     Yes. 

Mr.  Harloe:     Is  that  what  your  Honor  wanted? 

The  Court:  The  question  that  I  suggested  was 
as  to  what  actual  work  had  already  been  con- 
structed, in  addition  to  what  would  be  required  in 
the  pits. 

Mr.  Harloe:  Q.  Had  Flotation  Systems  done 
any  work  on  the  pits  at  the  time  that  this  contract 
had  been  entered  into  by  Mr.  Pollia  ? 

A.  Not  pipe  fitting  work,  pipe  laying  or  the  in- 
stallation of  any  pipe  fittings.  We  had  installed  the 
gasoline  storage  tanks,  or  were  installing  them 
under  the  ground,  and  we  were  also  building  these 
various  concrete  pits,  but  we  had  not  done  any  pipe 
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fitting  work,  at  all,  practically  had  no  pipe  fitters 
or  tools  on  the  job  on  the  date  the  May  28th  con- 
tract was  entered  into  with  Mr.  Pollia. 

Q.  With  reference  to  any  extra  work  that  was 
done,  that  was  changed  or  designed  by  the  authori- 
ties after  Mr.  Pollia  had  entered  into  the  contract  ? 

A.  Well,  our  original  plans  and  speci-  [200] 
fications,  as  furnished  by  the  Navy,  showed  in  con- 
siderable detail  all  of  the  pipe,  the  standard  fittings, 
the  special  fittings,  and  the  connections  inside  of 
the  pit,  and  the  pipe  work  outside  of  the  pit,  and 
subsequent  changes,  change  orders  received  from 
the  Navy. 

Q.  But  none  of  those  changes  had  been  received 
by  you  prior  to  the  date  that  Mr.  Pollia  entered 
into  the  contract  with  the  Flotation? 

A.  I  do  not  believe  so,  Mr.  Harloe.  There  may 
have  been  some  discussion  with  the  Navy  engineers, 
but  I  am  reasonably  sure  that  none  of  the  changes 
were  a  matter  that  had  been  definitely  decided  upon. 

Q.  Now,  Mr.  Snyder,  going  back  to  the  Shanmac 
Company,  you  saw  the  cranes,  or  whatever  the  name 
of  the  equipment  is  that  the  Shanmac  Company 
used  there?  A.     Yes. 

Q.  They  also  were  working  for  the  Central  Con- 
struction Company,  were  they  not? 

Mr.  Stark:     Who  was? 

Mr.  Harloe:     The  Shanmac  Company. 

A.  Mr.  Harloe,  if  I  may  clarify  the  question, 
Mr.  Pollia,  as  I  understand,  had  a  contract  with  the 
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Central  California  Construction  Company,  that  is 
the  proper  name,  who  had  a  contract  witli  tlie  Navy 
for  the  construction  of  the  boathouse  adjacent  to 
our  job,  and  the  equipment  in  question,  owned  by 
Shanmac  Company,  was  being  used  at  various  times 
on  both  the  boathouse  job  and  the  Flotation  Sys- 
tems job. 

Q.  Do  you  know  whether  or  not  in  any  one  day 
this  equipment  was  used  on  both  the  Flotation  Sys- 
tems job  and  the  boathouse  job? 

A.  I  would  not  want  to  say  positively  on  that, 
I  believe  that  it  was,  but  my  memory  is  not  good 
enough  to  say  absolutely. 

Q.  After  this  controversy  arose  between  Mr. 
Pollia  and  the  [201]  Flotation  Systems,  you  had 
many  conversations  with  somebody  connected  with 
the  Shanmac  Company? 

A.  Yes,  Mr.  George  Shannon  and  also  Mrs. 
George  Shannon. 

Q.     Mr.  and  Mrs.  George  Shannon? 

A.     Yes. 

Q.  Did  you  have  conversations  with  them  with 
respect  to  the  amount  of  work  that  they  had  per- 
formed with  Mr.  Pollia  on  the  Flotation  Systems 
project?  A.     Yes,  numerous  times. 

Q.  You  had  conversations  with  them  relative  to 
the  amount  of  work  that  they  had  performed  for 
Mr.  Pollia  on  the  boathouse  job? 

A.     That  is  right. 

Q.     Did  you  ask  them  to  give  you  an  account,  or 
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a  description  of  the  amount  of  work  that  they  had 
done    for    you,    or    Flotation    Systems,    on    your 
project?  A.    Yes. 

Q.     And  were  they  able  to  do  it "? 

A.  No.  I  asked  them  several  times  to  furnish 
me  with  an  itemized,  that  is,  the  detail  of  the 
amount  of  work  done  for  us,  as  distinguished  from 
the  amount  of  work  done  for  the  Central  California 
Construction  Company,  and  I  said  the  Flotation 
Systems  would  stand  responsible  for  whatever  share 
of  the  work  was  done  on  our  project. 

Q.  Were  they  ever,  at  any  time,  able  to  give  you 
the  amount  of  the  work  that  was  done,  a  statement 
of  the  amount  of  work  that  was  done  on  the  Flota- 
tion Systems  job? 

A.  No,  I  never  received  any  such  segregation  of 
the  time. 

Mr.  Stark :  I  call  your  attention  to  the  fact  that 
your  question  was  were  they  ever  able  to  give  it  to 
you,  and  the  answer  was  they  never  did. 

Mr.  Harloe:     Withdraw  that  question. 

Q.     Did  they  ever  give  you  one? 

A.     No,  they  did  not. 

Q.  During  the  course  of  the  work  that  was  per- 
formed by  Shanmac  on  the  Flotation  job,  payments 
were  made  to  Shanmac  Company  for  [202]  work 
that  had  been  done  on  the  Flotation  job,  had  they 
not? 

A.  Might  I  explain  how  the  payments  were 
made? 
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Q.     First,  tell  us  whether  they  were,  or  were  not. 

A.  The  payments  were  made  through  Mr.  PoUia 
to  Mr.  Shannon. 

Q.  The  payments  were  made  through  Mr.  Pollia 
to  Mr.  Shannon?  A.     Yes. 

Q.  How  do  you  know  that  payments  were  made 
by  Mr.  Pollia  to  Mr.  Shannon? 

A.  Because  we  had  no  assurance  that  Mr.  Pollia 
would  pay  the  bill,  and  in  order  to  protect  ourselves 
we  made  out  our  checks  to  the  order  of  Mr.  Pollia 
and  had  Mr.  Pollia  endorse  the  checks  in  the  proper 
amount  over  to  Mr.  Shannon  before  we  released 
them. 

Q.  So  that  Mr.  Pollia  endorsed  the  checks  over 
to  Mr.  Shannon  upon  your  making  them  out  ? 

A.  No,  the  checks  were  made  out  in  this  way. 
As  I  recall,  prior  to  the  time  certain  payments  were 
made  to  Mr.  Pollia  we  asked  Mr.  Shannon  how 
much  money  he  had  coming;  we  also  asked  several 
other  concerns  how  much  money  they  had  coming 
from  Mr.  Pollia,  and  in  making  out  a  payment  to 
Mr.  Pollia  we  had  a  number  of  checks  made  out, 
some  of  these  checks  being  in  the  an^ount  that  was 
owing  these  various  companies,  and  then  the  checks 
were  sent  out  to  him  at  Alameda  and  at  my  request 
Mr.  Pollia  endorsed  them  payable  to  the  order  of 
them. 

Q.  The  checks  that  were  requested  to  be  made 
out  to  Andrew  Pollia,  the  amoimt  of  those  checks 
were  predicated  by  you  upon  the  amount  that  Mr. 
Shannon  told  you  Mr.  Pollia  owed  him  at  that  time, 
is  that  correct?  A.     That  is  correct. 
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Q.  And  you  had  the  checks  made  for  that 
amount?  A.     That  is  right. 

Q.     What  did  you  do  with  them? 

A.  We  typed  on  the  back  of  them,  ^'Pay  to  the 
order  of  Shanmac  Company/'  and  then  requested 
Mr.  [203]  Pollia  to  endorse  them  on  the  back,  which 
he  did,  whereupon  I  gave  the  check  to  Mr.  Shannon, 
who,  in  turn,  gave  a  receipt. 

Q.  I  will  show  you  two  of  those  checks,  one 
dated  July  8,  in  the  amount  of  $695,  and  one  of 
August  16,  1940  in  the  amount  of  $1213.43,  and  ask 
you  if  those  are  the  checks  in  question? 

A.  Yes,  I  recognize  the  checks,  photostatic 
copies,  I  should  say. 

Mr.  Harloe:  I  offer  these  checks  in  evidence, 
with  reference  to  the  intervenor. 

(The  two  checks  were  marked  ''Defendant's 
Exhibit  K") 

Q.  You  were  continuously  on  the  project,  there, 
as  the  work  was  progressing,  were  you  not? 

A.    Yes. 

Q.  You  had  a  pretty  good  knowledge  of  the 
amount  of  work  which  Mr.  Shannon  or  the  Shan- 
mac Company  did  on  the  Flotation  job? 

A.  Fairly  well,  yes,  although  I  might  say  that 
I  did  not  keep  actual  time  on  it.  The  transaction 
was  between  Mr.  Shannon  and  Mr.  Pollia;  I  did 
not  keep  a  bookkeeping  record  of  how  many  hours 
Mr.  Shannon's  machine  worked  for  Mr.  Pollia,  or 
for  the  Central  California  Construction  Company. 
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Q.  Was  it  or  was  it  not  your  opinion  that  when 
the  job  was  finished  that  the  Flotation  had  prac- 
tically paid  to  Mr.  Pollia  for  Mr.  Shannon's  ac- 
count practically  all  of  the  work  that  was  done  on 
the  Flotation  Systems  by  Shanmac  Company? 

Mr.  Stark :     That  is  objected  to. 

Mr.  Harloe:  Q.  What  is  your  opinion  about 
the  number  of  hours  that  the  machine  operated  on 
this  job? 

Mr.  Stark:    That  is  objected  to. 

The  Court:     The  objection  is  sustained. 

Mr.  Harloe :     That  is  all. 

Cross  Examination 

Mr.  Stark:  Q.  Mr.  Snyder,  were  you  in  charge 
of  the  job  at  [204]  Alameda? 

A.     Not  at  the  beginning,  Mr.  Stark. 

Q.     When  did  you  go  on  the  job? 

A.     Approximately  March   15,  1940. 

Q.  Were  you  in  charge  on  the  1st  day  of  June, 
1940?  A.     No. 

Q.     What  was  your  official  position  ? 

A.     Engineer. 

Q.  You  had  nothing  to  do  with  the  time  keep- 
ing, did  you? 

A.  Yes.  I  explained  in  my  former  testimony 
that  I  had  just  been  employed  by  the  company  as 
an  engineer,  and  in  order  to  acquaint  myself  with 
the  methods  of  the  company  and  the  work  they  were 
doing,  I  was  keeping  the  field  office  records  during 
the  period  you  refer  to. 
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Q.  Money  earned  by  Mr.  Pollia  under  his  con- 
tract was  paid  from  time  to  time  progressively  ? 

A.  Yes,  there  were  three  separate  payments,  as 
I  remember,  at  the  end  of  three  consecutive  months. 

Q.  This  check,  dated  July  8,  for  $695,  up  to 
what  date  was  that  a  payment  to  Pollia? 

A.  That  was  a  part  of  the  payment  for  work 
completed  by  him  up  to  July  1. 

Q.  And  the  check  for  $1213.43,  dated  August  16, 
would  be  payment  up  to  what  date? 

A.  That  would  be  for  work  completed  up  to 
August  1. 

Q.  Do  you  know  whether  or  not  the  Shanmac 
machine  worked  on  the  Central  California  Con- 
struction job  on  June  18? 

A.  That  is  a  little  more  than  my  memory  is 
capable  of.  I  saw  the  machine  working  from  time 
to  time,  but  it  is  impossible  to  remember  the  exact 
date. 

Q.  Your  testimony  is  that  you  have  no  recollec- 
tion now  of  any  particular  day  or  hours  that  the 
Shanmac  Company  machine  worked  on  the  Central 
California  Construction  Company  job  as  dis- 
tinguished from  the  Flotation  Systems  job? 

A.  No  specific  dates  or  specific  hours,  no.  It 
was  working  there  a  large  percentage  of  the  time, 
for  what  dates  and  what  hours,  specifically,  I 
could  [205]  not  say. 

Q.  Is  it  not  true,  Mr.  Snyder,  that  the  Shanmac 
machine  worked  on  the  Flotation  Systems  job  from 
August  1  until  the  17th? 
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A.     I  could  not  say  definitely,  no. 

Q.     Did  you  see  it  there  in  August  ? 

A.  As  I  recall,  Mr.  Shannon's  machine,  or  the 
Shanmac  Comj)any's  machine  was  in  the  vicinity 
either  of  the  Central  California  Construction  Com- 
pany job  or  the  Flotation  Systems  job  at  all  times 
from  May  28th,  I  should  say,  until  sometime  around 
the  1st  of  September. 

Q.  How  far  was  it  from  the  Central  California 
Construction  Company  job  to  the  work  that  was 
being  done  by  the  Flotation  System? 

A.     Approximately  2500  feet. 

Q.  If  the  machine  was  working  on  the  Central 
California  Construction  Company  job  and  it  was 
2500  feet  away  from  the  Flotation  job,  3^ou  could 
tell  at  a  glance  whether  or  not  the  machine  was 
doing  that  Flotation  work  or  Central  California 
Construction  Company  work,  could  you  not? 

A.  Not  always.  There  was  one  of  our  lines  that 
went  out  to  the  pier,  passing  right  by  some  lines 
that  Mr.  Pollia  was  laying  for  the  Central  Cali- 
fornia Construction  Company.  The  main  part  of 
our  job,  where  we  installed  our  tanks  and  pits  and 
so  on,  was  about  2500  feet  from  the  boathouse,  and, 
as  I  say,  the  pipe  lines  very  closely  paralleled  one 
another,  and  from  the  location  of  the  Flotation  Sys- 
tems office,  looking  out  of  the  window,  it  would  have 
been  impossible  to  tell  down  there  on  the  pier  what 
job  the  machine  was  working  on. 

Q.     Did  you  have  several  piles  of  pipe? 
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A.     Yes,  we  had  a  stock  pile, 

Q.  That  pipe  was  to  be  used  on  the  Flotation 
Systems  job?  A.    Yes. 

Q.     How  was  it  handled? 

A.  As  I  recall,  Mr.  Pollia  had  some  kind  of  a 
.truck,  about  a  ton  and  a  half,  with  a  bar  on  the 
back  [206]  of  it,  and  he  would  back  up  and  load  it 
on  the  truck. 

Q.  Wasn't  the  Shanmac  machine  used  for  the 
purpose  of  loading  that  pipe? 

A.     I  do  not  recall,  it  might  have  been. 

Q.  You  don't  recall  much  about  the  use  of  this 
machine,  do  you? 

A.     You  mean  the  Shanmac  machine? 

Q.     That  is  the  only  one  I  am  interested  in. 

A.  I  saw  it  day  after  day,  working  on  our  proj- 
ect, and  working  on  the  Central  California  Con- 
struction Company  project. 

Q.  You  said  that  this  Exhibit,  the  check  that 
was  paid,  the  endorsement  of  which  you  said  on, 
*^Pay  to  the  order  of  Shanmac  Company,"  covered 
the  period  up  to  August  1. 

A.     I  believe  so,  yes. 

Q.  If  the  machine  operated  on  the  job  after 
August  1,  it  would  be  impossible  for  this  check  to 
have  been  in  payment  for  that  time  ? 

A.  I  think  you  are  right  in  that  respect,  that  is, 
the  check  would  not  be  in  payment  for  work  done 
on  or  after  that  date. 

Q.     If  a  portion  of  the  time  that  he  is  claiming 
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for  is  from  August  1  until  August  17,  this  check 
has  no  relevancy,  at  all,  in  so  far  as  payment  of 
that  application  is  concerned^  has  it? 

A.  As  to  whether  it  has  any  relevancy  or  not  is 
a  matter  I  could  not  say.  I  believe  that  would  be 
a  matter  of  law,  I  don't  know. 

Q.  And  that  check  of  August  16,  1940,  which 
you  testified  paid  only  up  until  July  31,  could  not 
have  been  payment  to  the  Shanmac  Company  for 
the  operation  of  the  machine  from  August  1  to 
August  17,  could  it  ?  A.I  suppose  not. 

Q.     You  know  it  could  not  have  been  ? 

A.     It  sounds  logical. 

Mr.  Stark :  We  wish  to  offer  in  evidence,  if  your 
Honor  please,  the  signed  time  cards  for  the  opera- 
tion of  this  machine.  There  is  a  group  of  nineteen 
cards  which  show  the  hours,  the  days,  the  operators, 
the  oilers,  the  number  of  gallons  of  gas  used,  the 
number  of  the  shovel,  signed  by  the  sub-contrac- 
tor. [207] 

Mr.  Harloe :     May  I  see  those,  Mr.  Stark  ? 

The  Court :     We  will  take  our  recess  of  ten  min- 
utes at  this  time,  and  you  can  look  those  over. 
(After  recess:) 

Mr.  Stark:  We  ask  that  they  be  marked  in 
evidence. 

Mr.  Harloe:  We  object  to  tliem,  in  view  of  the 
previous  testimony  that  no  segregation  was  ever  in- 
dicated showing  the  amount  of  work  done  on  the 
Flotation  project,  and  the  amount  of  W(U'k  that  was 
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done  on  the  Central  California  Construction  project. 
They  do  not  show  which  job  they  were  on.  We 
object  to  them  on  the  ground  they  do  not  show 
whether  they  were  on  the  Flotation  job  or  on  the 
Central  California  Construction  Company  job.  I 
have  no  objection  to  the  offer  in  evidence,  if  they 
are  received  in  evidence,  that  they  show  that  Mr. 
Shannon's  company  did  perform  that  amount  of 
work  for  Mr.  Pollia. 

Mr.  Stark:     On  this  Flotation  Systems  job? 

Mr.  Harloe:  No,  they  do  not  show  that.  That 
is  the  objection  they  do  not  show  what  he  did  on  the 
Flotation  job.  There  is  no  question,  from  the  testi- 
mony, that  the  Shanmac  Company  performed  work 
on  the  boathouse  job  for  Mr.  Pollia. 

The  Court:  The  cards  speak  for  themselves,  as 
to  what  they  show.  They  may  be  admitted  for  what 
they  are  worth. 

(The  time  cards  are  marked  ^* Intervener's 
Exhibit  3.") 

Cross  Examination 
By  Mr.  Doyle: 

Mr.  Doyle:  Q.  Mr.  Snyder,  in  response  to  a 
question  before  recess  by  Mr.  Harloe  you  said  that 
the  work  that  Pollia  was  to  do  was  all  under  the 
original  contract,  which  included  work  in  the  pits, 
with  the  exception  of  F  pits,  which  were  extra  work 
orders.     Do  you  recall  that? 

A.     I  believe  that  is  correct. 

Q.     At  some  stage  in  the  proceedings  you  wanted 


262  Flotations  Systems,  Inc.,  vs, 

(Testimony  of  Arthur  T.  Snyder.) 

some  weldings  done  [208]  in  the  pits,  and  so  there 

will  be  no  question  about  it,  excluding  P  pits? 

A.  We  have  gone  into  that;  if  the  welding  was 
done  outside  of  the  pits  for  certain  fixtures  that 
were  installed  later  in  the  pits. 

Q.  I  asked  you  specifically,  you  wanted  some 
welds  done  in  the  pits.  I  am  not  talking  about  out- 
side of  the  pits. 

A.  There  were  some  change  orders  that  involved 
additional  welds  in  the  pits,  yes. 

Q.  Did  you  ask  Mr.  Pollia  to  do  the  additional 
welding  in  the  pits? 

A.     Yes,  that  work  had  to  be  done. 

Q.  Did  you  ask  Mr.  Pollia  to  do  the  welding 
in  the  pits? 

A.  We  requested  him  to  do  the  extra  wields  in 
the  pits,  is  my  answer  to  that. 

Q.  When  you  requested  Mr.  Pollia  to  do  the 
extra  welds  in  the  pits,  what  did  Mr.  Pollia  tell 
you? 

A.  He  said  he  would  not  do  it  unless  he  had 
an  order. 

Q.     All  right,  what  did  you  tell  him  ? 

A.  I  asked  him  how  much  he  would  charge  us 
for  doing  such  extra  work. 

Q.  Did  you  go  back  to  your  copy  of  your  con- 
tract on  file  and  point  out  to  Mr.  Pollia  that  the 
welding  that  you  wanted  done  was  in  the  original 
contract  ?  A.     No. 

Mr.   Harloe:     Just   a   moment,   I   object   to   the 
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form  of  that  question,  because  the  witness  has  testi- 
fied that  it  was  extra  work. 

A.  We  had  no  occasion  to  refer  to  the  contract, 
because  the  particular  welding  that  I  asked  Mr. 
Pollia  to  do  was  extra  work,  because  of  change 
orders  we  had  received  from  the  Navy. 

Mr.  Doyle:  Q.  Isn't  it  true,  in  any  event,  that 
Mr.  Pollia  told  you  that  he  would  not  do  any  weld- 
ing in  the  pits  ? 

A.  No,  that  is  not  true.  He  said  that  he  would 
not  do  the  [209]  extra  welding  caused  by  change 
orders. 

Q.  Well,  then.  Exhibit  12,  the  letter  of  August 
1,  1940,  Exhibit  9,  August  7,  1940,  and  Exhibit  10, 
August  23,  1940,  they  specify  extra  work,  lineal  foot 
price,  unit  prices.    Look  at  them. 

A.     Which  do  you  refer  to? 

Q.     All  three  of  them.     Do  you  recognize  them? 

A.     Yes. 

Q.  Isn't  it  a  fact  that  Mr.  Pollia,  the  very  first 
time  any  welding  in  the  pits  came  up,  told  you  that 
there  had  to  be  a  separate  charge  for  it  ? 

A.     No,  I  do  not  believe  so. 

Q.  You  do  not  believe  so.  Are  you  just  guess- 
ing, or  do  you  know? 

A.  I  am  reasonably  sure.  I  cannot  recall  any 
question  ever  coming  up  as  to  whether  Mr.  Pollia 
was  to  do  or  was  not  to  do  the  welding  in  the  pits, 
as  shown  by  the  original  plans  and  specifications, 
and  there  never  was  at  any  time  any  question.    Any 
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argument  or  discussion  we  had   concerning   extra 
work  was  caused  by  subsequent  change  orders  as 
received  by  us  from  the  Navy. 

Q.  Now,  the  extra  work  caused  by  the  change 
orders,  didn't  the  Flotation  write  this  letter  of 
August  23,  1940,  Plaintiff's  Exhibit  10? 

A.     That  is  entirely  correct. 

Redirect  Examination 

Mr.  Harloe:  Q.  I  will  just  ask  you  this  :7en- 
eral  question:  All  of  the  work  mentioned  in  those 
exhibits  9,  10,  and  12,  just  shown  you  by  Mr.  Doyle, 
all  of  the  work  set  forth  on  those  w^as  not  in  the 
original  plans  and  specifications,  was  it'? 

Mr.  Doyle :  That  is  calling  for  an  interpretation 
of  the  letter,  and  asking  the  witness  to  pass  upon  a 
question  that  your  Honor  has  to  pass  upon. 

Mr.  Harloe :  Q.  You  know  of  your  own  knowl- 
edge whether  or  not  that  work  was  originally  in  the 
plans  and  specifications,  do  you  not  ?  [210] 

Mr.  Doyle:     The  same  objection. 

A.  Might  I  see  the  statement  there,  the  state- 
ment of  partial  payment,  before  I  answer  that  ques- 
tion?  I  don't  know  the  number  of  the  exhibit. 

The  Court:  I  will  permit  the  question,  subject 
to  the  objection. 

A.  The  two  orders  to  Mr.  Pollia,  I  believe  the 
two  you  have  there,  the  letter  dated  August  23  and 
the  letter  dated  August  7,  the  intent  of  those  let- 
ters that  they  were  caused  by  extra  orders  received 
from  the  Navy,  and  with  regard  to  this  statement 
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of  August  1,  at  the  top  of  the  statement  is  an  esti- 
mate of  the  work  completed  on  the  original  con- 
tract, and  then  in  addition  are  set  down  additional 
items  caused  by  these  change  orders  as  authorized 
by  orders  from  us. 

Mr.  Harloe:  Q.  Mr.  Snyder,  I  will  show  you  a 
check  dated  July  9,  1940,  made  out  to  Andrew  Pol- 
lia,  and  endorsed  by  him  and  endorsed  by  Shan- 
mac  Company,  and  a  check  of  July  8th,  payable 
to  Andrew  Pollia,  and  by  him  endorsed  to  Shan- 
mac  Company,  for  $695.  Do  you  know  why  the 
check  of  $949.74  was  given  on  July  9? 

A.     No,  I  don't  know  the  exact  reason. 

Q.  Mr.  Snyder,  prior  to  or  about  the  time  that 
these  pajnuents  were  made  to  Mr.  Shannon,  or  Shan- 
mac  Company,  did  you  have  a  conversation  with 
either  Mr.  Shannon  or  Mrs.  Shannon,  with  refer- 
ence to  the  amount  of  money  paid  them  by  Mr.  Pol- 
lia, and,  if  so,  for  w^hat  job  it  was? 

A.  Not  at  the  time  of  the  first  payment  we  made 
to  Mr.  Pollia. 

Q.     Not  at  the  time  of  the  first  payment? 

A.  No,  not  for  work  up  to  July  1;  there  was 
no  question  at  that  time.  We  simply  asked  Mr. 
Shannon  how  much  money  he  had  coming,  and  he 
gave  us  a  statement,  and  requested  that  one  of  our 
checks  to  Mr.  Pollia  [211]  be  made  out  in  that 
amount. 

Q.  You  did  have  a  conversation  with  Mr.  or 
Mrs.  Shannon,  or  both  of  them,  did  you,  with  re- 
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spect  to  the  amount  of  work  they  had  done   for 

Mr.  Pollia?  A.     At  a  later  date. 

Q.     At  a  later  date?  A.     Yes. 

Q.  Do  you  remember  approxhnately  when  that 
was? 

A.  I  would  estimate,  as  near  as  I  can  remem- 
ber, sometime  in  September. 

Q.     Sometime  in  September?  A.     Yes. 

Q.     Where  was  that  conversation  held? 

A.     At  the  field  office  at  Alameda. 

Q.     Do  you  know  who  was  present? 

A.  Mr.  Shannon,  at  one  time — Mr.  Shannon  was 
present  on  the  job  practically  at  all  times,  and  he 
and  I  discussed  it  at  the  Air  Base  numerous  times, 
and  one  time  Mrs.  Shannon  came  over  to  the  office 
at  Alameda  and  called  on  me,  and  Mrs.  Shannon 
and  I  discussed  it  in  the  presence  of  Mr.  Frazier. 

Q.  What  was  said  by  Mrs.  Shannon  relative  to 
the  payment  made  by  Flotation  Systems  to  Shan- 
mac  Company  for  work  done  on  both  contracts? 

Mr.  Stark:  To  which  we  object  as  immaterial,  ir- 
relevant, and  incompetent. 

The  Court:     The  objection  is  good. 

Mr.  Harloe:  Q.  Did  you  have  a  conversation 
with  Mr.  Shannon?  A.     Yes. 

Q.     Relative  to  payment  for  work  that  was  done 
by  him  for  Mr.  Pollia  on  both  jobs? 
A.     Yes,  Mr.  Shannon  and  T. 
Mr.  Stark:     We  submit  he  should  identify  when 
and  where  this  conversation  took  place. 
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Mr.  Harloe:  Q.  Approximately  when  did  this 
conversation  [212]  take  place? 

A.  The  conversation  was  at  the  Alameda  Navy 
Air  Base. 

Q.     Approximately  when? 

A.  The  first  came  up  approximately  in  the  month 
of  September,  1940,  I  would  say  approximately  the 
15th  of  September,  that  is,  the  first  discussion,  and 
there  were  frequent  discussions  between  Mr.  Shan- 
non and  myself  after  that,  also  at  the  Navy  Air 
Base. 

Q.  You,  at  that  time,  requested  from  Mr.  Shan- 
non a  detailed  statement  of  the  number  of  hours  that 
Mr.  Shannon  had  worked  on  your  job? 

A.     That  is  right. 

Q.  And  he  at  that  time  never  gave  it  to  you,  as 
T  understood  your  testimony?  A.     No. 

Q.  Did  he  tell  you  why  he  could  not  give  it  to 
you? 

A.  He  said  that  he  had  rented  the  machinery  to 
Mr.  Pollia,  and  as  far  as  his  interests  were  con- 
cerned he  assumed  that  Mr.  Pollia  would  pay 
him  for  it,  and  therefore  he  never  kept  a  record 
of  the  exact  location  where  the  machine  was  used, 
whether  Mr.  Pollia  used  it  on  our  job  or  on  the 
Central  Construction  Company  job. 

Q.  What  did  he  tell  you  in  that  conversation 
relative  to  the  pa3^ment  by  Flotation  Systems  for 
work  by  Shanmac  Company  on  the  job? 

A.     He  said  that  the  only  money  he  had  ever  re- 
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ceived  for  work  on  the  Alameda  Air  Base  was  re- 
ceived on  our  check. 

The  Court:  This  is  testimony  that  has  already 
been  covered. 

Mr.  Harloe:  I  do  not  think  that  has  been 
brought  out,  it  may  have  been. 

The  Court:  The  record  will  show  if  you  have 
any  doubt  about  it. 

Mr.  Harloe:  It  may  be,  but  I  think  I  had  not 
brought  it  out.    That  is  all. 

Mr.  Stark:  Are  you  going  to  introduce  the  last 
check  you  [213]  showed  the  witness? 

Mr.  Harloe:  I  will  offer  in  evidence,  if  your 
Honor  please,  a  check  dated  July  9,  for  $949.74, 
made  payable  to  Andrew  Pollia,  and  endorsed  by 
Shanmac  Co.  by  T.  G.  Shannon. 

(The  check  was  marked  ^'Defendants'   Ex- 
hibit F.") 

Recross-Examination 

Mr.  Stark:  Q.  That  check  for  $949.74  is  dated 
July  9?  A.     Yes. 

Q.  What  period  of  time  would  that  have  been 
paid  for? 

A.  As  I  recall  it,  that  was  one  of  a  number  of 
checks  that  Mr.  Pollia  requested  in  pa^anent,  for 
his  first  partial  payment,  for  work  up  to  July  1. 

Q.  If  the  machine  that  Shanmac  Company  op- 
erated on  the  job  in  July,  after  July  1,  this  check 
could  not  have  been  a  payment  for  the  time  after 
July  1? 
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A.     I  do  not  believe  so,  Mr.  Stark. 

Q.     You  know  so,  don't  you"? 

A.     I  am  reasonably  certain,  yes. 

Q.  You  have  not  the  slightest  idea  as  to  the 
number  of  hours  the  machine  worked  on  either  the 
Flotation  Systems  job  or  the  Central  California 
Construction  Company  job,  have  you? 

A.  Oh,  I  could  make  a  rough  estimate  of  the 
number  of  hours  they  worked  on  both  jobs,  and 
also  a  very  rough  estimate  on  the  segregation  of 
the  time  between  the  two  jobs. 

Q.     You  kept  no  record  of  that,  however? 

A.  I  kept  no  actual  record  of  it,  it  was  not  our 
business  to  do  so. 

Q.  You  say  that  you  asked  the  Shanmac  Com- 
pany to  get  a  statement  at  one  time  ? 

A.  After  this  argument  with  Mr.  Pollia  came 
up. 

Q.     Did  you  get  that  statement? 

A.  No — I  received  a  statement  from  Mr.  Shan- 
non, but  Mr.  Shannon  admitted  that  the  statement 
was  for  the  balance  of  payment  due  him  for  all 
the  work  that  he  had  done  with  his  machinery  at 
the  Alameda  Air  Base.  [214] 

Q.     Where  is  that  statement? 

A.  I  may  have  it  in  my  files,  there.  I  do  not 
seem  to  have  it  here.  I  may  have  turned  it  over 
to  Mr.  Harloe. 

Mr.  Stark:     Have  you  got  it,  Mr.  Harloe? 

Mr.  Harloe:     I  am  looking  now. 
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Mr.  Stark:  Q.  You  say  that  statement  certified 
or  showed  that  Mr.  Shannon  had  been  paid,  or 
the  Shanmac  Company  had  been  paid  for  all  the 
work  done  at  the  Alameda  Air  Base  ? 

A.  The  statement  did  not  certify  that,  but  when 
I  questioned  Mr.  Shanmac  that  was  the  advice  he 
gave  me,  and  that  was  the  reason  that  the  bill  was 
in  dispute. 

Q.  Was  the  machine  still  on  the  job  at  that 
time  ? 

A.     At  the  time  I  received  the  statement? 

Q.     Yes. 

A.  I  do  not  believe  so.  I  think  the  work  had 
been  completed. 

Q.     What  was  the  date  of  the  statement? 

A.     Not  having  it  here,  I  don't  know. 

Q.  You  know  it  would  be  very  important  in 
this  litigation  if  what  you  say  is  true,  it  would  be 
the  end  of  the  case,  as  far  as  Shanmac  is  con- 
cerned, wouldn't  it? 

Mr.  Harloe:     I  object  to  that. 

Mr.  Stark:  This  witness  has  said  my  client  told 
him  he  had  received  all  of  the  money  that  was  com- 
ing to  him,  and  I  am  in  the  position  that  my  cli- 
ent cliams  that  he  had  not  received  it. 

The  Witness:  That  is  not  the  statement  I  in- 
tended to  make,  exactly,  Mr.  Stark. 

Q.     Let  us  get  exactly  what  you  intend  to  say. 

Mr.    Doyle:     That   was   the   witness'   interpreta 
tion  of  the  conversation. 
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A.  The  statement  I  intended  to  make  was  that 
we  received  a  bill  [215]  from  Mr.  Shannon's  com- 
pany for  $1000  and  some  odd,  I  do  not  recall  exactly, 
and  Mr.  Shannon  advised  us  that  this  bill  was  paid 
— if  this  bill  were  to  be  paid  it  would  pay  him  for 
all  the  work  he  had  done  on  the  Alameda  Navy 
Air  Base. 

Mr.  Harloe:     We  have  found  it. 

A.     You  have  found  the  statement? 

Mr.  Harloe:     Yes. 

Mr.  Stark :  Q.  He  told  you  that  this  was  all  he 
had  coming? 

A.  He  told  us,  as  I  just  testified,  that  if  he 
received  the  amount  of  that  bill  that  would  pay 
him  for  all  the  work  he  had  done  at  the  Alameda 
Air  Base,  that  was  all  he  had  coming  on  both 
jobs. 

Q.  Exactly,  if  we  received  $1040.73,  covered  by 
this  bill  here  in  counsel's  file,  which  has  not  been 
paid,  we  will  receive  all  of  the  money  that  we  have 
coming  on  this  job. 

A.  On  the  Flotation  Systems  job  and  Central 
California  Construction  Company. 

Q.     No,  on  the  Flotation  Systems  job. 

A.     No. 

Q.     You  know  it?  A.     No,  I  do  not. 

Q.  I  may  have  misunderstood  you,  but  I  under- 
stood you  to  say  that  Mr.  Shannon  told  you  that  he 
had  gotten  all  of  the  money  that  was  coming  to 
him. 
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A.  No,  you  misunderstood  me.  What  I  meant 
to  say  was,  if  he  received  that  one  thousand  odd  dol- 
lars that  is  on  that  bill  that  he  would  have  received 
all  the  money. 

Q.     That  clarifies  it  in  my  mind. 

Mr.  Harloe:  Do  you  want  to  offer  this  in  evi- 
dence ? 

The  Court:  Was  this  last  document  testified  to 
by  the  witness  offered  in  evidence? 

Mr.  Stark:  I  simply  showed  him  a  document 
which  was  given  to  me  by  counsel,  which  is  an 
exact  duplicate  of  my  Exhibit  No.  1,  which  was 
offered  the  first  day  of  the  trial.  [216] 

The  Court:     It  is  already  offered  in  evidence? 

Mr.  Stark:     Yes. 

Mr.  Harloe :  Now,  I  am  going  to  offer  these  two 
in  evidence. 

Q.  I  show  you  a  bill  made  out  by  Shanmac 
Company  to  Andy  Pollia,  for  work  in  the  sum  of 
$695,  and  on  the  bottom  it  says,  ^^Paid  in  Full 
July  9,  1940."  A.     Yes. 

Q.  Is  that  the  bill  for  which  the  check  of  July 
8  was  made  payable?  A.     That  is  correct. 

Q.  Now,  then,  I  show  you  a  bill  dated  August 
1,  1940,  and  it  has  on  the  bottom  thereof,  '^Paid 
E.  M.  Shannon."  Do  you  know  wlio  E.  M.  Shannon 
is  ?  A.     No,  I  do  not. 

Q.  But,  in  any  event,  that  is  tlie  bill  for  which 
the  check  of  $1213.43  was  paid? 

A.     That  is  right. 
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Q.  Did  you  ever  receive  any  bill  showing  the 
amount  of  $949.74,  paid  through  Pollia  to  Shanmac? 

A.     No. 

Q.     Covered  by  the  check  of  July  9? 

A.     No,  I  did  not. 

Q.  Now,  these  two  bills  that  I  have  showed  you, 
Mr.  Snyder,  set  forth  the  days  and  hours  of  work? 

A.     Yes. 

Q.  Is  there  anything  on  these  bills  from  which 
you  can  tell  how  many  hours  was  work  on  the  Flo- 
tation project,  and  how  many  hours  was  work 
on  the  Central  California  Construction  project? 

A.  No,  there  is  not.  The  bills  were  made  out 
to  Andrew  A.  Pollia,  and  there  is  no  designation 
that  I  can  see  as  to  where  the  work  was  done. 

Mr.  Stark:     Q.     What  is  the  date  of  those  bills? 

Mr.  Harloe:  One  was  June  28,  and  the  other 
August  1.    We  offer  these  in  evidence. 

Mr.  Stark:     Are  those  the  ones  that  were  paid? 

Mr.  Harloe:     Yes. 

Mr.  Stark :  Q.  Did  I  understand  you  to  say  you 
don't  know  [217]  whether  the  machine  had  worked 
for  you  or  for  somebody  else?  A.     Yes. 

Q.     What  did  you  pay  the  bill  for? 

Mr.  Harloe:  Just  a  minute.  That  was  not  the 
testimony.  The  question  I  asked  w^as,  was  there 
anything  on  those  bills  that  would  show  the  amount 
of  work  by  hours,  on  the  Flotation  System,  and 
the  amount  of  work  on  the  Central  Construction 
Company. 
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Mr.  Stark :     Let  me  ref rame  the  question. 
The  Court:     They  may  be  admitted. 

(The  bill  of  June  28,  1940  was  marked  '^De- 
fendant's Exhibit  G,"  and  the  bill  of  August 
1,  1940,  was  marked  ''Defendant's  Exhibit 
H.") 

Mr.  Stark:  Q.  You  testified  there  was  nothing 
on  these  two  bills  just  handed  you  by  your  attor- 
ney to  show  what  hours  the  machine  worked  for 
the  Flotation  System  and  the  hours  it  worked  for 
somebody  else.  A.     That  is  right. 

Q.  Don't  you  know  that  all  of  the  hours  on  that 
bill  were  for  you? 

A.  We  assumed  that  at  the  time  we  paid  the 
bills,  that  they  were. 

Q.     Because  you  paid  him  the  money  for  it? 

A.  We  assumed  that,  yes,  but  at  a  later  time  we 
were  told  otherwise  by  Mr.  Shannon. 

Q.  At  a  later  time  you  were  told  otherwise  by 
Mr.  Shannon?  A.     Yes. 

Q.     When  was  this  conversation? 

A.  The  period  of  time  I  received  that  informa- 
tion was  sometime  in  the  vicinity  of  September 
15,  1940. 

Q.  Did  you  make  any  memorandum  of  that  con- 
versation ? 

A.  I  do  not  believe  so,  we  went  over  it  so  many 
times. 

Q.  Look  here,  Mr.  Snyder,  your  money  was  paid 
over   to    Mr.    Pollia   for   the   use   of  the    Shanmac 
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machine,  money  for  the  operation  of  [218]  that  ma- 
chine, on  some  job  that  was  a  complete  stranger  to 
you.    Isn't  that  right? 

A.     That  is  what  we  learned  later,  yes. 

Q.     Mr.  Shannon  told  you  that?  A.     Yes. 

Q.     He  was  the  owner  of  the  machine? 

A.    Yes. 

Q.  Did  you  make  any  record,  or  notes,  or  give 
any  information  to  your  employer  to  that  effect  ? 

A.  Yes,  I  w^rote  and  we  discussed  that,  but  I 
am  not  positive  just  what  is  in  that  correspondence 
file,  that  is  two  years  ago.  There  may  be  something 
in  that  file  if  you  want  me  to  look. 

Q.  That  was  after  the  controversy  arose,  was  it 
not?  A.     It   was   during  the   controversy. 

Q.  After  you  began  to  interpret  the  Pollia  con- 
tract? 

A.  That  was  after  the  controversy  over  the  Pol- 
lia contract  had  arisen. 

Mr.  Stark:     That  is  all,  Mr.  Snyder. 

Cross-Examination 
By  Mr.  Doyle : 

Mr.  Doyle :  Q.  You  say  now  that  Mr.  Shannon 
told  you  in  some  conversation  that  the  bills  in  ques- 
tion were  partly  for  the  Pollia  job,  the  Flotation 
Systems  job,  and  partly  for  the  Central  California 
Construction  Company  job? 

A.     That  is  correct. 

Q.  Did  you  ask  Mr.  Shannon,  or  did  you  state 
to  Mr.  Shannon  in  that  conversation  that  the  Shan- 
mac  bills  were   only  addressed  to   Pollia? 
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A.     I  believe  I  did,  yes. 

Q.  Did  you  tell  Mr.  Shannon  at  that  time,  or 
did  you  state  to  him  why  the  California  Construc- 
tion Company  job  was  not  mentioned  on  that  bill, 
also  ?  A.     Yes. 

Q.     What  did  he  say? 

A.  He  said  that  he  was  renting  the  equipment  to 
Mr.  Pollia  and  he  assumed  he  would  get  that  money, 
and  he  had  no  occasion  to  give  any  description, 
he  merely  addressed  the  bill  to  Mr.  Pollia  because 
he  was  doing  the  work  for  Mr.  Pollia,  [219]  and 
he  was  not  interested  in  where  Mr.  Pollia  used  his 
equipment,  or  what  job  he  worked  on. 

Q.  When  you  had  that  information  from  Mr. 
Shannon,  did  you  ever  talk  to  Mr.  Pollia  about 
this  matter?  A.     Yes. 

Q.     What  did  he  say? 

A.  He  refused  to  give  me  any  description  of  the 
time  between  the  two  jobs. 

Q.     When  was  that? 

A.  Along  about  that  time,  September  15,  as  I 
recall. 

Q.  Isn't  it  true,  Mr.  Snyder,  that  before  you 
passed  a  Shanmac  bill  for  payment  that  it  had  to 
have  Pollia 's  O.  K.  for  the  work  done  on  the  Pollia 
job,  or,  putting  it  in  another  way,  didn't  any  bill 
that  you  got  from  Shanmac  bear  Mr.  Pollia 's  O.  K.  ? 

A.  That  is  right.  Mr.  Pollia  also  had  both 
checks. 
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Mr.  Doyle:  I  move  that  the  latter  part  be 
stricken. 

The  Court:  That  may  go  out,  that  latter  re- 
mark. 

Mr.  Doyle :  Q.  You  say  that  there  were  changes 
in  the  plans;  did  I  understand  you  correctly? 

Mr.  Harloe:  I  am  going  to  object  to  this  line  of 
examination  at  this  time,  it  has  nothing  to  do  with 
the  testimony  of  the  witness  on  the  Shanmac  bill. 
He  has  gone  into  that  before. 

Mr.  Doyle :  Mr.  Harloe  took  him  back  and  asked 
him  about  any  changes  in  the  plans  and  specifica- 
tions. 

Mr.  Harloe:     I  will  withdraw  the  objection. 

Mr.  Doyle :  Q.  Did  I  understand  you  to  say  that 
there  were  or  were  not  changes  in  the  plans  and  spe- 
cifications ? 

A.  There  were  changes  in  the  Navy  plans  from 
time  to  time  during  the  job,  yes. 

Q.  Now,  what  were  the  changes  in  the  plans, 
change  of  location,  mechanical  equipment,  or  what? 

A.  Well,  the  majority  of  the  [220]  changes  in 
the  plans  were  as  to  D  pit. 

Q.     Would  you  call  those  mechanical  changes? 

A.     Yes,  I  would  call  them  mechanical  changes. 

Q.     What  do  you  mean  by  a  mechanical  change  ? 

A.  By  mechanical  change,  I  mean  the  original 
plans  showed  certain  fittings,  certain  valves,  cer- 
tain special  equipment  to  be  installed  and  con- 
nected up  in  a  certain  manner. 
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Q.     What  did  those  changes  involve? 

A.  The  change  involved  a  fev^  fittings,  putting 
in  additional  pipe  fittings  over  and  above  what  the 
original  plans  indicated. 

Q.     When  were  those  changes  made  ? 

A.     I  do  not  have  the  exact  date. 

Q.     Approximately. 

A.     Well,  there  were  quite  a  number  of  them. 

Q.     When  was  the  first  one? 

A.  The  first  change  I  would  say  came  up  ap- 
proximately about  the  middle  of  June. 

Q.     Of  1940?  A.     Of  1940. 

Q.     In  what  pit? 

A.  I  believe  the  first  change  that  came  up  was 
in  E  pit. 

Q.  Did  you  ever  talk  to  Mr.  Pollia  about  those 
changes,  and  about  the  departures,  so-called? 

A.  Oh,  yes,  we  were  in  frequent  conversation 
about  all  of  these  changes. 

Q.     What   did  Mr.   Pollia  tell  you  about   that? 

A.  He  said  every  time  anything  of  this  nature 
came  up  that  was  not  in  the  plans  and  was  not  in 
the  specifications,  and  he  was  not  going  to  do  it 
unless  we  gave  him  an  order  to  do  it. 

Q.     Did  you  give  him  an  order? 

A.     Yes,  it  has  been  submitted  in  evidence. 

Q.     These  changes  were  not  in  the  original  plans? 
A.     They  were  not  shown  on  the  original  plans, 
no,  they  are  not  shown  in  detail. 

Q.     Are  you  interpreting  the  original  plans? 
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A.     What  do  you  mean?  [221] 

Q.  I  understood  you  to  testify  that  when  you 
were  up  there  on  the  job  you  were  very  careful  in 
looking  at  and  construing  the  original  plans. 

A.     Yes. 

Q.  These  changes  that  you  have  just  testified 
to,  were  they  on  the  original  plans? 

A.  No.  There  would  have  been  no  occasion  for 
any  order  to  be  given  if  they  had  been. 

Q.  Isn't  it  a  fact,  Mr.  Snyder,  in  view  of  your 
last  answer,  that  those  changes  could  not  have  been 
in  contemplation  and  were  not  reduced  to  writing 
in  the  contract  of  May  28,  1940? 

A.  Those  changes  were  not  contemplated  at  the 
time  that  the  original  contract  was  signed. 

Mr.  Harloe:  I  do  not  want  to  make  an  objec- 
tion, and  I  have  no  objection  to  your  going  on  for- 
ever, but  I  want  to  make  this  statement,  that  we 
have  admitted  that  those  were  extras,  they  were  an 
extra  charge,  and  we  have  given  you  credit  for  them 
as  extra  charges  in  addition  to  the  contract. 

Mr.  Doyle:     Q.     When  was  the  next  change? 

A.  There  were  many  changes,  so  many  I  could 
not  state  when. 

Q.     Give  me  any  of  the  numerous  other  changes. 

A.  Well,  one  of  the  changes  that  came  up  about 
that  time  was  a  change  in  the  D  pit  which  involved 
the  elevation  at  which  the  pipe  line  came  into  the 
pit,  made  it  necessary  to  raise  the  elevation  of  the 
pipe  line  and  do  some  additional  fittings  in  this  pit. 
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That    occurred    somewhere    around,    I    would    say, 

between  the  1st  and  15th  of  August. 

Q.     Did  you  issue  an  extra  order  on  that? 

A.     Yes. 

Q.  That  was  not  on  the  original  plans  and  spe- 
cifications ? 

A.  No,  the  original  plans  showed  the  pipe  com- 
ing into  this  pit  at  one  elevation,  and  subsequently 
we  found  out  we  had  to  bring  it  in  at  a  different 
elevation.  [222] 

Q.  That  was  the  same  type  of  order  that  you 
issued,  270,  281,  284,  1150,  and  1207? 

A.     I  would  have  to  see  that  letter  to  verify  it. 

Q.  That  was  Exhibit  No.  10.  Mr.  Pollia  told 
you  he  would  not  do  the  work  unless  he  got  an 
extra  order  on  it,  is  that  it? 

A.     That  is  right. 

Further  Redirect  Examination 

Mr.  Harloe:  Q.  He  told  you  he  would  not  do 
the  work  because  of  the  fact  that  it  was  not  in  the 
original  contract?  A.     Yes. 

Q.  He  was  not  going  to  do  it  under  the  original 
contract,  and  w^anted  an  extra  order  for  it? 

A.     Yes. 

Q.     And  you  gave  it  to  him? 

A.     That  is  right. 

Q.     At   the   price   he   requested?  A.     Yes. 

Further  Recross-Examination 
Mr.  Doyle:     Q.     When  he  told  you  that  was  not 
included   in   the   original   plans   and   original   con- 
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tract,  did  you  go  into  your  office  and  checl^  your 

copy  of  the  contract  and  verify  Mr.  Pollia 's  claim? 

A.     I  checked  the  plans,  not  the  contract. 

Q.     Did  you  check  the  contract? 

A.  No,  beause  we  assumed  at  all  times  that  Mr. 
Pollia  had  entered  into  a  contract  to  install  this 
pipe  work  and  pipe  fittings  as  per  plans,  and  we 
always  referred  to  the  plans  and  not  the  contract. 

Q.  Irrespective  of  your  assumption,  you  could 
have  checked  your  contract  ? 

A.  We  could  have,  but  we  had  no  occasion  to 
do  so. 

Further  Redirect  Examination 

Mr.  Harloe:  Q.  It  could  not  have  been  in  the 
original  plans  and  specifications,  could  it? 

A.     No,  because  it  was  changed. 

Q.  Of  course,  it  was  a  change  in  the  plans  and 
specifications  at  a  later  date?  A.     It  was. 

Mr.  Harloe :     That  is  all.  [223] 

Further  Recross-Examination 
Mr.  Doyle:     Q.     Mr.  Snyder,  since  adjournment 

have  you  personally  looked  for  this  inventory  that 

you  prepared  for  Mr.  Pollia  before  Mr.  Pollia  left 

for  Los  Angeles? 

A.     Well,  we  have  three  inventories  in  our  file, 

and  there  was  one  inventory  that  I  thought  was 

it,  but  Mr.  Pollia  denies  it. 

Q.     Did  you  send  down  to  the  Los  Angeles  office 

to  find  out  if  they  had  one?  A.     No. 
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Q.  Did  you  check  with  the  Los  Angeles  office 
to  ascertain  whether  or  not  it  was  down  there? 

A.  No.  We  have  the  files  on  the  case,  here,  and 
to  my  knowledge  there  are  no  additional  files  in  Los 
Angeles. 

Mr.  Doyle :     That  is  all. 

Mr.  Harloe:  That  is  all.  That  is  the  defen- 
dant's case,  your  Honor. 

Mr.  Doyle:     We  will  recall  Mr.  Ceriat. 


EUGENE  CERIAT, 

Recalled  for  Plaintiff  in  Rebuttal. 

Mr.  Doyle:  Q.  Mr.  Ceriat,  you  were  on  the  job 
at  Alameda  before  this  contract  of  May  28,  1940 
was  entered  into?  A.     Yes. 

Q.  How  long  did  you  stay  on  the  job  in  Alameda 
before  you  returned  to  Los  Angeles? 

A.     I  stayed  on  the  job  until — how  do  you  mean? 

Q.     How  long  were  you  with  the  job? 

A.     Until  I  quit  the  job? 

Q.     Yes. 

A.  T  think  it  was  August  31,  because  I  was  going 
back  and  forth  all  the  time. 

Q.  You  w^ere  there  from  at  least  May  27,  1940, 
to  your  best  recollection,  until  August  31,  1940? 

A.     Yes.  [224] 

Q.     NoAv,  when  you  left  the  job,  what  was  the  per- 
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centage  of  construction  work  that  had  been  com- 
pleted, either  by  Flotation  or  by  Pollia? 

A.  The  pipe  work  was  all  completed  when  I 
left  the  job,  that  is,  nearly  all  completed,  the  pipe, 
and  they  were  only  starting  to  do  the  work  in  the 
pits. 

Q.  When  you  say  they  were  starting  to  do  the 
work  on  the  pits,  to  whom  do  you  refer? 

A.     The  Flotation. 

Q.  All  that  remained  was  to  install  the  special 
equipment?  A.     That  is  right. 

Q.  Do  you  believe  that  Mr.  Pollia  had  completed 
80  per  cent,  of  the  work  when  you  left  the  job? 

A.     I  do  not  think  so. 

Q.  Now,  you  were  in  Los  Angeles  the  morning 
that  Mr.  Pollia  went  down  to  get  some  money, 
weren't  you?  A.     Yes. 

Q.     You  were  at  the  Flotation  office? 

A.     Yes. 

Q.  Who  was  there  when  the  question  came  up 
about  this  money  ? 

A.     I  was  in  my  office  and  they  called  me. 

Q.     Who  are  ^^they"? 

A.     Mr.  Fred  Kalte,  and  Jim  Henry,  and  Pollia. 

Q.  What  was  the  conversation  when  you  came 
into  Mr.  Henry's  office,  or  Mr.  Kalte 's  office? 

A.  Well,  they  brought  out  the  contract  and 
talked  about  the  difference  in  the  contract,  and 
after  the  conversation  Mr.  Henry  said,  after  ex- 
amining the  contract  they  would  be  probably  forced 
to  pay  Mr.  Pollia. 
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Q.  What  did  everybody  say?  Give  us  the  sub- 
stance of  what  Mr.  Henry  said,  what  Mr.  Kalte 
said,  w4iat  Mr.  PoUia  said,  and  what  you,  yourself, 
said. 

A.  Mr.  Henry,  I  believe,  asked  me  what  I 
thought  about  the  contract,  and  he  said  we  would 
have  to  pay  Mr.  Pollia,  he  said  Mr.  Pollia  is  the 
only  business  man  who  knew  about  the  contract 
and  we  did  not. 

Q.     Anything  else  ? 

A.  I  think  they  gave  Mr.  Pollia  a  thousand  [225] 
dollars,  and  asked  him  to  come  back  the  next  day. 

Q.  Did  you  hear  any  statement  by  anybody  at 
that  conversation  that  Mr.  Pollia  was  gypping 
them,  or  chiseling?  A.     No,  I  did  not. 

Mr.  Doyle:     Take  the  witness. 

Cross-Examination 

Mr.  Harloe:  Q.  I  will  show  you  Defendant's 
Exhibit  No.  B,  Mr.  Ceriat.  Is  that  your  signature 
at  the  bottom  of  it?  A.     Yes. 

0.  This  is  a  letter  written  by  you  to  the  Flo- 
tation Systems  on  May  23,  1940? 

A.  Yes.  Tt  was  not  wa-itten  by  me,  but  I  signed 
it. 

Q.     You  signed  it,  anyhow?  A.     Yes. 

Q.     It  was  written  at  your  direction? 

A.     Yes. 

Q.  Now,  in  this  letter  you  say,  ^^We  have  just 
received   another  bid   from   Mr.   Pollia,   who    crave 
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US  the  previous  bid  of  89  cents  per  foot  for  lay- 
ing all  gasoline  and  water  lines  as  follows." 

A.     Yes. 

Q.  ^'He  proposes  to  do  all  the  pipe  work  on  this 
job,  complete  and  according  to  Naval  inspections." 

A.     Yes. 

Q.  ^'Including  installation  of  all  water  piping 
and  fittings,  installation  of  all  gasoline  piping  and 
fittings,  including  welding.  Furnish  and  install  all 
12-inch  clay  pipe  and  fittings,  complete,  for  the 
drain  line  at  the  total  depth  of  6  feet;  for  each 
extra  foot  in  depth  add  $1.60  per  cubic  yard  of 
additional  dirt  removed."  A.     That  is  right. 

Q.     ^^ Install  equipment  in  all  pits." 

A.     That  is  right. 

Q.  ''Except  the  fueling  pits." — those  were  the 
pits  that  were  marked  'T"  that  were  not  in  his 
contract  ?  A.     Yes. 

Q.  ''Complete,  including  the  installation  of  small 
tanks,  including  one  pit  A,  one  pit  B,  two  pits  C-2, 
8  pits  D,  and  16  pits  E.  [226]  All  of  this  work  is 
to  conform  strictly  to  the  plans  and  specifications. 
He  wdll  furnish  all  equipment,  welding  tools, 
rock  subbase  under  piping  and  back-fill.  He 
proposes  to  do  this  work  for  a  total  lump  sum  price 
of  $16,040.  In  effect,  this  bid  takes  care  of  every- 
thing outside  of  burying  tanks,  complete  work, 
electrical  work  and  installation  of  special  equip- 
ment in  pit  F."  A.     Yes. 
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Q.  Under  this  proposal  he  made  you  he  did 
not  propose  to  do  any  work  in  pit  F,  which  were 
the  fueling  pits.     Is  that  correct "?  A.     Yes. 

Q.  At  the  bottom  of  the  letter  there  is  a  refer- 
ence to  union  regulations,  that  has  nothing  to  do 
with  the  draft  of  the  contract,  that  is  so,  is  it  not? 

A.     Yes. 

Q.  It  says,  *^We  find  that  the  union  regulations 
here  wdll  require  that  we  employ  a  local  steam- 
fitter  to  lay  out  the  steel  pipe,  in  addition  to  a 
qualified  welder  to  do  the  actual  welding." 

A.    Yes. 

Q.  Now,  Mr.  Ceriat,  pursuant  to  that  letter 
which  you  wrote  to  Flotation  Systems,  you  got  a 
letter  back  signed  by  Mr.  Kalte,  didn't  you? 

A.     That  is  right. 

Q.     This  is  a  copy  of  the  letter  is  it? 

A.     Yes. 

Q.  It  says,  ^^We  have  just  received  your  letter 
regarding  the  quotation  of  Mr.  Pollia  for  the  sum 
of  $16,040  for  doing  all  the  pipe  work,  ditching, 
etc."  A.     Yes. 

Q.  Then  it  -^ays,  '^  After  a  conference,  we  find 
that  you  shouid  have  Mr.  Pollia  write  up  a  con- 
tract in  triplicate  immediately,  stating  everything 
clearly,  also  including  the  wrapping  of  pipe  joints 
after  welding,  also  the  wrapping  of  the  welding 
fittings  and  painting  of  pipe  in  the  pit  boxes  out- 
side of  fueling  pits,  which  we  understand  we  are 
to  do."    Now,  in  the  contract  [227]  you  have  drawn 
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up  you  did  provide  for  the  welding,  as  suggested 

there,  didn't  you? 

Mr.  Doyle:  Read  the  rest  of  it. 
Mr.  Harloe:  Q.  ''In  other  words,  if  you  are 
thoroughly  satisfied  with  the  wording  of  his  con- 
tract and  that  everything  is  included  that  you 
think  should  be,  you  can  forward  us  the  copies 
for  signature  and  return  one  copy  to  him." 

A.  Yes.  When  I  received  that  letter  I  asked 
Mr.  Pollia  to  draw  up  a  contract. 

Q.     You  asked  Mr.  Pollia  to  draw  the  contract? 
A.     Yes. 

Q.  Thereupon,  after  this  contract  was  drawn 
up  it  was  sent  down  to  the  Flotation  Systems,  was 
it  not.  Plaintiff's  Exhibit  No.  2?  A.     Yes. 

Q.  On  the  second  page  this  ''Accepted  by 
Eugene  Ceriat,  Date  5/28/40,"  that  is  your  signa- 
ture? 

A.  Yes.  I  asked  him  to  draw  this  contract. 
Q.  Now,  then,  Mr.  Ceriat,  this  contract  pro- 
vides for  the  welding  and  the  wrapping  of  joints 
and  for  the  "painting  of  all  piping  installed  by 
us  inside  of  pit  boxes  A,  B,  C,  D,  and  E,"  as 
suggested  in  the  letter  received  from  Mr.  Kalte, 
didn't  it? 

A.     Yes,   but   I  don't  know  why  they  changed 

the  wording  to  all  piping  to  the  pit.    I  believe 

Mr.  Doyle:    Just  a  minute. 

Mr.  Harloe :    Let  him  finish. 

Mr.  Doyle:     He  stated  "I  believe."     I  move  to 
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strike  that  out  as  not  responsive  to  the  question. 

Mr.  Harloe:  How  do  you  know  it  is  not  re- 
sponsive ?    I  asked  him  the  question. 

Mr.  Doyle:     He  has  answered  your  question. 

Mr.  Harloe :  I  ask  that  the  witness  be  permitted 
to  answer  [228]  the  question. 

Mr.  Doyle:     He  has  already  answered  it. 

Mr.  Harloe:  That  is  your  interpretation.  May 
the  witness  be  permitted  to  complete  his  answer? 

The  Court:  I  will  permit  it  subject  to  the  mo- 
tion. 

Mr.  Harloe:  Suppose  I  withdrew  that  question 
and  ask  it  over  again. 

Q.  Mr.  Ceriat,  this  letter  that  you  received 
from  Mr.  Kalte  after  you  had  sent  down  your  letter 
stating  what  Mr.  Pollia  proposed  to  do,  and  that 
letter  stated,  as  you  have  already  testified,  that 
you  should  have  Mr.  Pollia  provide  in  his  contract 
that  he  should  paint  the  fittings  inside  of  the  pits 
and  in  the  boxes,  and  also  wrap  the  welded  joints, 
that  you  provided  for  in  this  contract,  ^  including 
welding  and  testing  all  joints  and  all  connections 
to  pit  boxes." 

A.     To  pit  boxes — all  connections  to  pit  boxes. 

Q.  What  does  it  mean*?  It  says,  ^Svelding  and 
testing  all  joints  and  all  connection  to  pit  boxes.'' 

A.     That  is  right. 

Q.  Welding  and  testing  all  joints  and  all  connec- 
tions to  pit  boxes?  A.     Yes. 

Q.  Now,  it  also  provides  for  the  wrapping  of 
the  joints,  doesn't  it?  A.     To  the  pits. 
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Q.  Wrapping  of  joints — is  there  any  joint  wrap- 
ping inside  of  the  pit  boxes? 

A.     I  do  not  think  so. 

Q.  Mr.  Ceriat,  you  knew  that  in  your  letter  to 
Mr.  Kalte,  stating  Mr.  Pollia 's  proposal,  that  he 
proposed  to  do  all  the  fittings  in  the  pit  boxes, 
didn't  you?  A.     Yes. 

Q.  There  was  no  question  in  your  mind  that 
that  is  what  he  agreed  to  do,  is  there? 

A.     Well,  there  was  not  in  my  mind,  no. 

Q.  There  is  no  question  in  your  mind,  that 
that  is  what  he  agreed  [229]  to  do — your  conversa- 
tions and  negotiations  were  with  him — when  you 
wrote  this  letter  to  the  Flotation,  that  he  agreed 
to  put  all  the  fittings  in  the  pit  boxes? 

A.     No. 

Mr.  Doyle:  You  asked  the  witness  if  that  was 
in  his  mind  and  he  said  no. 

Mr.  Harloe:    Let  us  go  back  to  it  again. 

Q.  If  you  say  ^'No,"  why  did  you  write  in  that 
letter  down  to  the  Flotation  Systems,  ^^  Install 
equipment  in  all  pits."  Answer  this  question  first. 
If  you  had  no  conversation  with  Mr.  Pollia  about 
installing  equipment  in  the  pits,  why  did  you  put 
it  in  the  letter  that  he  proposed  to  do  it? 

A.     It  would  be  my  proposal  to  Mr.  Pollia. 

Q.  It  would  have  been  your  proposal  to  Mr. 
Pollia.  Your  proposal  to  Mr.  Pollia  was  that  he 
put  all  the  equipment  in  the  pits? 

A.     It  would  be  up  to  him  to  do  that. 
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Mr.  Doyle :  Q.  Did  he  accept  your  proposal  as 
to  the  work  that  you  wanted  him  to  do,  the  work 
in  the  pits?  A.     No. 

Mr.  Harloe:  Q.  Don't  you  say  he  proposed  to 
do  that?  A.     No,  I  proposed  to  do  that. 

Q,  No,  you  did  not.  I  will  read  the  letter  again. 
I  will  be  fair  with  you.  It  says,  '^He  proposes  to 
do  all  the  pipe  work  on  this  job,  complete  and 
according  to  Naval  inspection,  including  installa- 
tion of  all  water  piping  and  fittings.  Installation 
of  all  gasoline  piping  and  fittings,  including  weld- 
ing. Furnish  and  install  all  12-inch  clay  pipe  and 
fittings  complete  for  the  drain  line,  at  the  total 
depth  of  6  feet;  for  each  extra  foot  in  depth  add 
$1.60  per  cubic  yard  of  additional  dirt  removed. 
Install  equipment  in  all  pits."  A.     Yes. 

Q.     You  wrote  that,  didn't  you?  A.     Yes. 

[230] 

Q.  And  you  wrote  that  because  you  had  a  con- 
versation with  Mr.  Pollia  that  that  is  what  you 
wanted  him  to  do? 

A.     That  is  what  I  wanted  him  to  do. 

Q.  Why  did  you  say  he  proposed  to  do  that  if 
he  did  not? 

A.  Well,  I  don't  remember  exactly,  but  that 
is  the  proposal  I  sent  in  to  the  Flotation,  and  then 
when  they  told  me  to  have  Mr.  Pollia  draw  the 
contract  and  explain  everything  that  he  wanted  to 
do,  I  asked  Mr.  Pollia  to  draw  this  contract,  and 
we  started  discussing  it,  I  had  my  own  contract, 
which  I  had   in  longhand  writing  there,  which   I 
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suggested  to  Mr.  Pollia,  and  Mr.  Pollia  did  not 
accept  it.  So,  finally  I  was  very  busy  with  my 
other  construction  work,  and  Mr.  Snyder  was  work- 
ing with  the  mechanical  work,  and  more  familiar 
with  it,  so  I  left  it  with  Synder  and  Mr.  Pollia 
to  get  together  to  draw  a  contract  satisfactory  to 
both,  and  if  I  remember  right  they  got  together 
and  settled  together  what  they  were  going  to  do. 

Q.  They  settled  together  what  they  were  going 
to  do? 

A.     Yes,  Mr.  Snyder  and  Mr.  Pollia. 

Q.  Then  you  say  Mr.  Snyder's  testimony  is  all 
wrong  when  he  said  he  had  no  negotiations  with 
Mr.  Pollia  for  the  doing  of  this  work? 

A.  Mr.  Snyder  had  negotiations  with  him  to 
draw  the  final  contract — Mr.  Snyder  and  Mr.  Pollia, 
I  was  not  even  present  then. 

Q.  But  when  you  mentioned  that  Pollia  was  to 
install  the  equipment  in  all  pits,  you  were  in  charge 
of  the  work  at  that  time,  weren't  you? 

A.     That  is  right. 

Q.  You  were  the  one  that  wrote  to  them  about 
the  contract?  A.     Yes. 

Q.  You  told  them  that  Mr.  Pollia  proposed  to 
do  that,  didn't  you? 

A.     He  proposed  to  do  that. 

Q.  He  had  proposed  to  you  he  would  do  that, 
hadn't  he?  A.     Yes.  [231] 

Q.  And  you  wrote  it  to  Flotations,  because  he 
had  proposed  it?  A.     That  is  right. 

Mr.  Harloe:     That  is  all. 
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The  Court:     We  will  take  our  recess  until  two 
o'clock. 

(A  recess  was  here  taken  until  2:00  o'clock 
p.  m.)  [232] 


Afternoon  Session 
2:00  O'clock  P.   M. 

ANDREW  A.  POLLIA, 

Recalled  by  Plaintiff  in  Rebuttal. 

Mr.  Doyle:  Q.  Mr.  Pollia,  you  heard  Mr. 
Snyder  testify  with  reference  to  the  items  contained 
in  Exhibit  B,  attached  to  the  Answer  of  the  De- 
fendant Flotation  Systems,  as  to  the  hose  reels, 
lumber  purchased,  damage  to  tools  and  equipment, 
etc.,  in  the  sum  of  $705.72.  That  item  on  that  list 
of  Exhibit  B,  the  installation  of  the  hose  reels  was 
not  done  by  you,  was  it,  in  the  sum  of  $150? 

A.     That  is  what  they  have  charged  up  against  me. 

Q.     Did  you  damage  any  of  the  equipment? 

A.     No. 

Q.  Now,  the  hose  reels  were  to  be  installed  in 
the  pits  when  they  were  received?  A.     Yes. 

Q.  And  they  were  not  installed  by  you  by  reason 
of  the  fact  that  they  had  not  been  received  ? 

A.     Yes. 

Q.  You  told  the  Flotation  Systems  when  they 
received  them  you  would  install  them? 

A.     Yes. 
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Q.  Were  you  ever  advised  that  they  had  been 
received  ?  A.     No. 

Q.     And  you  did  not  install  them  for  that  reason  ? 

A.     That  is  right. 

Q.  You  heard  some  testimony  about  some 
changes  in  the  plans  and  specifications.  Were  there 
any  changes  in  the  plans  and  specifications? 

A.     No,  there  was  not. 

Q.  Have  you  a  blueprint  covering  some  of  the 
work  in  this  case?  A.     Yes. 

Q.  By  the  way,  where  did  you  get  that  blue- 
print? A.     Mr.   Snyder  gave  it  to  me. 

Q.     When  did  you  get  it? 

A.  Sometime  after  I  started  work  on  [233]  the 
job. 

Q.  Now,  referring  to  the  blueprint  that  you 
have  in  your  hand,  will  you  disclose  to  his  Honor 
on  the  blueprint  what  diagram  corresponds  with 
this  diagram  on  1210-43-3? 

A.  This  diagram,  here  was  prepared  by  Mr. 
Snyder,  and  it  is  identical  to  the  one  prepared  by 
the  Bureau  of  Yards  and  Docks. 

Q.  Were  there  any  changes  in  either  one  of 
these  ? 

A.  The  only  change  that  was  made  was  that 
the  Flotation  made  a  change  in  the  equipment;  it 
had  to  be  installed  identically  the  way  the  Bureau 
of  Yards  and  Docks  designated  it. 

Q.  In  other  words,  the  blueprint  was  prepared 
by  Mr.  Snyder  in  accordance  with  the  original? 
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A.     In  strict  accordance  with  the  original  plans. 

Q.     What  is  the  date  on  this  blueprint? 

A.     It  is  dated  May  15,  1940. 

Q.  That  was  before  you  entered  into  the  con- 
tract of  May  28,  1940?  A.     Yes. 

Q.  When  was  there  mention  made  about  the 
changes  in  that  equipment,  when  did  that  first  come 
up — about  when  did  it  first  come  up? 

A.  A  few  of  these  pits  were  constructed,  and 
the  Aqua  man  was  ready  to  install  some  special 
equipment. 

Q.     What  happened? 

A.  They  required  some  nipples,  and  flanges  in- 
stalled inside  of  the  pits. 

Q.     Who  were  'Hhey"? 

A.     The  Flotation  Systems. 

Q.     Was  that  mentioned  to  you? 

A.  They  came  to  me  and  asked  me  to  install 
these  8-inch  nipples  and  flanges  and  6-inch  nipples 
and  flanges. 

Q.     Who  was  ^^they'^?  A.     Mr.  Snyder. 

Q.  When  Mr.  Snyder  came  to  you  the  first  time 
and  asked  you  to  make  these  installations,  what 
happened? 

A.  I  asked  him  who  [234]  was  going  to  pay 
for  it. 

Q.     What  did  he  say? 

A.  He  said,  *'Well,  give  us  a  price  and  we 
will  give  you  an  order  to  do  the  work." 

Q.     Did  you  give  him  the  price?  A.     Yes. 
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Q.     Did  you  get  some  order  to  do  the  work? 

A.    Yes. 

Q.  I  wdll  show  you  now  Plaintiff's  Exhibit  12, 
dated  August  1,  1940,  Plaintiff's  Exhibit  9,  dated 
August  7,  1940,  and  Plaintiff's  Exhibit  10  dated 
August  23,  1940.  Will  you  please  explain  these 
extra  work  orders  in  connection  with  your  con- 
versation just  related  with  Mr.  Snyder  about  the 
extra  work? 

A.  The  first  extra  w^ork  ordered  was  as  shown 
on  my  August  1  statement,  which  related  to  these 
8-inch  and  6-inch  nipples  installed  in  pits,  known 
as  pits  E;  then  from  then  on  additional  work 
orders  w^ere  given  to  complete  other  work  in  the 
various  pits.  On  these  others  in  Exhibit  9  and 
10,  the  first  one  was  in  July,  which  we  rendered 
a  bill  for  the  work  performed  in  July,  which  we 
were  paid  for  in  the  early  part  of  August. 

Q.  Every  time  extra  work  came  up  you  got 
an  extra  work  order?  A.     Yes. 

Q.     You  prepared  a  statement  on  August  29? 

A.     Yes. 

Q.     Plaintiff's  Exhibit  11?  A.     Yes. 

Q.  That  was  the  time  you  w^ent  down  to  Los 
Angeles  to  get  some  money?  A.     Yes. 

Q.     Your  original  contract  price  was  $16,040? 

A.     Yes. 

Q.  Now,  the  work  that  you  did  up  to  that  time 
on  the  extra  work  orders,  according  to  the  state- 
ment that  you  prepared,  showed  that  there  was  a 
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balance  due  you  of  how  much  money  at  that  time? 

A.     Do  you  mean  as  to  the  contract,  or  as  to 
the  extra  work  orders  I  got? 

Q.  Both  as  to  the  contract  and  work  orders 
when  you  rendered  this  [235]  statement? 

A.  This  statement  making  application  for  pay- 
ment No.  3,  the  balance  on  the  contract  entered 
into  May  28,  1940  to  me  was  $2154.89.  During  the 
month  of  August  I  installed  extra  $208  on  one, 
$165,  and  one  of  $107.60,  and  some  wrapping  of 
some  pipe  joints  covered  by  a  letter  issued  August 
23,  1940,  of  $1760,  the  rental  of  the  Shanmac  crane 
to  the  Flotation  Systems  for  $404,  the  statement 
of  work  done  to  date  in  A  pit,  $163.95,  work  done 
up  to  date  in  B  pit,  $163.95,  the  complete  work 
done  to  date  in  C  pit,  two  of  them,  $160.50,  com- 
plete work  done  in  D  pit,  eight  of  them,  $1233.40, 
and  complete  work  done  in  E  pit,  16  of  them,  $892. 
That  made  the  amount  due  of  $7493.14.  They  ad- 
vanced me  on  payroll  $1574,  leaving  the  amount  due 
of  $5919.14. 

Q.  Deducting  the  extra  vv^ork  orders  from  the 
amount  that  was  due  you  when  you  went  down  to 
Los  Angeles,  did  the  Flotation  Systems  owe  you 
money,  or  did  you  owe  the  Flotation  Systems 
money  ? 

A.  Well,  if  I  did  not  have  the  money  due  me 
on  the  extra  work  orders  I  would  have  owed  the 
Flotation  Company  money  when  I  presented  this 
application  for  payment  No.  3. 
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Q.     Was  there  any  question  raised  about  that? 

A.     No. 

Q.     That  was  the  day  you  got  the  $1000? 

A.     Yes. 

Q.  When  you  had  this  conversation  in  Los  An- 
geles about  this  statement  of  August  29,  1940  and 
the  inventory  that  had  been  prepared  for  you,  did 
Mr.  Kalte,  Mr.  Henry  and  yourself  and  Mr.  Ceriat 
discuss  it  at  the  time?  A.     Yes. 

Q.  You  heard  Mr.  Kalte's  testimony  about  the 
conversation  you  had  down  there  about  that  money  ? 

A.     Yes. 

Mr.  Harloe:  If  your  Honor  please,  I  do  not 
want  to  object,  but  this  is  not  rebuttal,  this  was 
gone  into  in  the  case  in  chief.  He  testified  all  about 
that  meeting,  and  everything  else,  [236]  and  there 
is  no  rebuttal  to  it,  and  I  object  to  it  on  that 
ground. 

The  Court:  Unless  it  is  directed  to  certain  testi- 
mony of  the  witness. 

Mr.  Doyle:  I  am  coming  to  that,  your  Honor, 
having  laid  that  foundation. 

Q.  You  heard  Mr.  Kalte  testify  that  he  thought 
that  they  were  being  chiseled  or  gypped.  Did  you 
hear  that  testimony?  A.     Yes. 

Q.     Was  that  said? 

A.     Mr.  Kalte  never  said  that. 

Q.     When  did  you  complete  your  work? 

A.     August  1. 

Q.     Was  it  August,  or  October? 

A.     October  1. 
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Q.  Do  you  know,  as  a  matter  of  fact,  that  on 
October  1,  1940,  your  attorney,  Mr.  Tamba,  wrote 
a  letter  to  Mr.  Harloe  and  advised  Mr.  Harloe  that 
the  work  had  been  completed  ?  A.     Yes. 

Mr.  Doyle:  Have  you  got  that  letter,  Mr.  Har- 
loe? 

Mr.  Harloe:    What  date? 

Mr.  Doyle :    October  1,  1940. 

Mr.  Harloe:     I  think  so. 

Mr.  Doyle :  Q.  While  Mr.  Harloe  is  looking  for 
that,  Mr.  Pollia,  isn't  it  true  that  not  only  was 
there  not  such  a  conversation  about  gypping  or 
chiseling,  but  that  Mr.  Kalte  phoned  to  a  Mr.  Ham- 
ilton to  get  you  a  job?  A.     Yes. 

Q.    Who  was  he? 

A.  He  was  connected  with  the  Contintental  Pipe 
&  Engineering,  I  believe,  he  is  one  of  the  o^vners, 
and  they  had  undertaken  to  do  all  the  pipe  line 
work  at  the  Hamilton  Air  Base,  and  Mr.  Kalte 
arranged  for  me  to  go  over  there  and  discuss  it 
with  him. 

Mr.  Doyle:  Have  you  the  letter  of  September 
25,  1940,  from  Mr.  Tamba? 

Mr.  Harloe :    No,  I  have  not  got  that,  Mr.  Doyle. 

Mr.  Doyle:  Q.  Pursuant  to  Mr.  Tamba 's  in- 
structions to  you  [237]  when  you  completed  this 
job,  he  wrote  this  letter  to  Mr.  Harloe? 

A.     Yes. 

Mr.  Harloe:     Are  you  offering  that  in  evidence? 

Mr.  Doyle:     Yes. 
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Mr.  Harloe:  I  object  to  it  as  immaterial,  irreve- 
lant,  and  incompetent.  It  in  a  communication  be- 
tween attorneys  in  relation  to  settling  a  case.  It 
is  addressed  to  me  and  not  to  the  Flotation  Sys- 
tems at  all.  If  it  is  addressed  to  me  it  would  not 
be  binding  on  them,  and  therefore,  I  object  to  it. 
I  do  not  see  the  relevancy  of  it,  I  do  not  want  to 
clutter  up  the  record.  It  is  a  letter  from  Mr. 
Tamba  to  me,  informing  me  that  the  work  had 
been  completed. 

The  Court :  Is  there  any  other  matter  than  that 
that  you  want? 

Mr.  Doyle:  I  think  we  could  have  Mr.  Tamba 
come  in  and  testify. 

Mr.  Harloe:  He  would  not  testify.  How  could 
he  testify  to  what  Mr.  Pollia  told  him,  not  in  our 
presence,  and  then  writing  me  a  letter?  If  you 
want  a  stipulation,  I  will  stipulate  there  is  a  state- 
ment by  Mr.  Pollia  that  he  finished  his  contract, 
save  and  except  the  installation  of  some  hose  reels 
that  he  did  not  install  by  reason  of  the  fact  that 
the  Flotation  Systems  did  not  have  the  material  on 
hand  to  install. 

Mr.  Doyle:    That  is  all  we  want. 

Mr.  Harloe:    If  you  want  that  you  can  have  it. 

Mr.  Doyle:  No  further  questions — Might  I  in- 
terrupt for  just  a  moment?  In  view  of  that  stipu- 
lation, Mr.  Pollia,  when  was  the  first  time  that 
you  heard  any  question  about  whether  or  not  you 
had  completed  the  work? 
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A.     This  morning,  here  in  court. 
Mr.  Doyle:     That  is  all.  [238] 

Cross  Examination 

Mr.  Harloe:  Q.  I  show  you  these  orders  273  and 
274,  that  was  entirely  extra  and  separate  from  any 
work  under  the  contract — entirely  separate — is  that 
right  ?  A.     Yes. 

Q.  Now,  these  other  work  orders,  is  it  your 
contention,  Mr.  Pollia,  that  the  work  that  is  men- 
tioned in  those  work  orders  was  shown  on  the  plans 
and  specifications?  A.     What  is  that  again? 

Q.  I  am  asking  you,  do  I  understand  you  to 
testify  that  the  work  done  on  these  extra  work 
orders  was  shown  on  the  plans  and  specifications? 

A.     Oh,  no. 

Q.  Then  I  misunderstood  you.  The  work  done 
on  these  extra  work  orders  is  not  shown  on  these 
plans  and  specifications?  A.     No. 

Q.  They  are  extra  work  for  which  you  were 
entitled  to  be  paid  at  the  prices  agreed  on  between 
you  ?  A.     Yes. 

Q.  Coming  to  your  letter  of  August  29,  ^^  Com- 
plete work  in  pits  A,  B,  C,  D,  and  E." 

A.     Yes. 

Q.  Was  the  work  done  by  you  as  shown  in  your 
statement  shown  on  the  plans  and  specifications? 

A.     Was  the  work  done  by  me? 

Q.  Yes.  I  am  not  trying  to  mislead  you.  You 
actually  did  that  work? 
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A.     Yes,  I  did  that  work. 

Q.  Now,  was  that  shown  on  the  plans  and  spe- 
cifications,  or   on  that  blueprint? 

A.     That  was  shown  on  these  plans. 

Mr.  Harloe:    That  is  all. 

Mr.  Doyle :   That  is  all.   Plaintiff  rests. 

Mr.  Harloe:    The  defendant  rests. 

Mr.  Stark:    The  intervenor  rests. 

The  Court:  You  may  proceed  with  the  argu- 
ment. 

[Endorsed] :   Filed  Dec.  23,  1942.  [239] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Flotation  Systems, 
Inc.,  a  corporation,  and  United  States  Fidelity  and 
Guaranty  Company,  a  corporation,  defendants  above 
named  hereby  appeal  to  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  the  final  judg- 
ment entered  in  this  action  on  the  1st  day  of  July, 
1942. 

JOHN  D.  HARLOE 

Attorney  for  Appellants 

1005    de Young    Building, 
San  Francisco,  California 

[Endorsed] :  Filed  Dec.  23,  1942.  [240] 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD 

Appellants  designate  for  inclusion  the  complete 
record  and  all  the  proceedings  and  evidence  taken 
in  the  action. 

Points  relied  upon  by  appellants: 
The  evidence  is  absolutely  insufficient  to  sustain 
the  judgment  and  the  Court  erred  in  the  interpre- 
tation of  the  contract. 

JOHN  D.  HARLOE 

Attorney  for  Appellants 

[Endorsed]:    Filed  Dec.  23,  1942.  [241] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  RE  RECORD  ON  APPEAL 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  hereto  that  the  record  on  appeal  of  the 
above-entitled  case  shall  consist  of  the  Complaint 
and  the  Answer  thereto,  the  Complaint  in  Inter- 
vention and  the  Answer  thereto  and  the  testimony 
of  the  witnesses,  and  the  Bill  of  Particulars. 
Dated:  Jan.  5th,  1943. 

JOHN  D.  HARLOE 

Attorney  for  Appellants 
J.   J.   DOYLE 

Attorney  for  Appellee 

[Endorsed] :     Filed  Jan.  7,  1943.  [242] 
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District  Court  of  the  United  States 
Northern  District  of  California 

CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

I,  Walter  B.  Maling,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  242 
pages,  numbered  from  1  to  242,  inclusive,  contain 
a  full,  true,  and  correct  transcript  of  the  records 
and  proceedings  in  the  case  of  United  States  for  use 
of  Andrew  Pollia,  Plaintiff,  Flotation  Systems,  Inc., 
a  corporation,  et  al.  No.  21905-W,  as  the  same  now 
remain  on  file  and  of  record  in  my  office. 

I  further  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  transcript  of  record  on 
appeal  is  the  sum  of  Thirty-six  Dollars  and  Fif- 
teen Cents  ($36.15)  and  that  the  said  amount  has 
been  paid  to  me  by  the  Attorney  for  the  appellant 
herein. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
San  Francisco,  California,  this  30th  day  of  Janu- 
ary, A.  D.  1943. 

[Seal]  WALTER  B.  MALINO 

Clerk 
WM.  J.  CROSBY 
Deputy  Clerk 
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[Endorsed]:  No.  10359.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Flotation 
Systems,  Inc.,  a  corporation,  and  United  States 
Fidelity  and  Guaranty  Company,  a  corporation, 
Appellants,  vs.  United  States  for  use  of  Andrew 
PoUia,  T.  G.  Shannon  and  B.  W.  Mackie,  co-part- 
ners doing  business  under  the  fictitious  name  and 
style  of  Shanmac  Co.,  Appellees.  Transcript  of 
Record  Upon  Appeal  from  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
California,  Southern  Division. 

Filed  February  1,  1943. 

PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.   10359 

FLOTATION  SYSTEMS,  INC., 

Appellant, 

vs. 

UNITED     STATES     for     use     of     ANDREW 
POLLIA, 

Respondent. 

POINTS  RELIED  UPON  BY  APPELLANT 

I 

Erroneous  interpretation  of  the  contract  materi- 
ally effecting  the  rights  of  the  parties. 

II 

That  the  evidence  is  insufficient  to  support  the 
findings  or  the  judgment. 

JOHN  D.  HARLOE 

Attorney  for  Appellant 

[Endorsed]:  Filed  Feb.  5,  1943.  Paul  P.  O'Brien, 
Clerk. 
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No.  10,359 


IN  THE 


United  States  Circuit  Court  of  Appeals 


For  the  Ninth  Circuit 


Flotation  Systems,  Inc.  (a  corpora- 
tion), and  United  States  Fidelity  and 
Guaranty  Company  (a  corporation). 

Appellants, 
vs. 

United  States  for  use  of  Andrew  Pol-  > 
LiA,  T.  G.  'Shannon  and  B.  W.  Mackie, 
co-partners  doing  business  under  the 
fictitious  name  and  style  of  Shanmac 
Co., 

Appellees. 


APPELLANTS'  OPENING  BRIEF. 


JURISDICTIONAL  FACTS. 

This  is  a  suit  in  the  name  of  the  United  States  for 
the  use  of  Andrew  Pollia,  as  sub-contractor  against  the 
Flotation  Systems,  Inc.,  a  corporation,  general  con- 
tractor, and  United  States  Fidelity  Company,  a  cor- 
poration, sureties  on  the  bond  of  Flotation  Systems, 
Inc. 

Flotation  Systems,  Inc.,  were  the  general  contractors 
for  the  United  States  in  the  installation  of  a  certain 


gasoline  distribution  system  at  Alameda,  in  the  State 
of  California,  and  as  such  general  contractor  entered 
into  a  sub-contract  with  Andrew  Pollia. 

The  jurisdiction  of  the  District  Court  to  hear  and 
decide  this  case  is  under  Title  40,  U.  S.  C.  A., 
Sec.  270a,  enacted  Aug.  24, 1935,  c.  642, 
Sec.  1,  49  Stat.  793,  and 
Sec.  270b,  enacted  Aug.  24,  1935,  c.  642, 
Sec.  2,  49  Stat.  794,  Federal  Rules  of  Civil  Pro- 
cedure. 


STATEMENT  OP  THE  CASE  AND  PLEADINGS. 

Flotation  Systems,  Inc.,  were  the  general  contractors 
for  the  installation  of  the  gasoline  distribution  system 
at  the  Naval  Air  Base  in  Alameda,  California.  As 
such  general  contractors,  it  entered  into  a  sub-contract 
with  Adrew  Pollia  for  the  installation  of  the  gasoline 
and  water  pipes  as  shown  on  the  plans  and  specifica- 
tions of  the  contract  between  Flotation  Systems,  Inc., 
and  the  Naval  Department  of  the  United  States. 

As  the  work  progressed  certain  changes  were  made 
by  the  naval  authorities  and  Andrew  Pollia  as  sub- 
contractor was  given  extra  work  orders  for  the  doing 
of  this  extra  work.  After  the  work  had  progressed 
for  some  time,  a  question  arose  as  to  the  interpreta- 
tion of  the  contract  between  the  parties.  Andrew 
Pollia  claimed  that  imder  the  contract  he  was  not 
required  to  do  any  work  in  the  pits  and  Flotation 
Systems,  Inc.,  claimed  that  all  work  shown  in  the 
plans  and  specifications  had  to  be  perfoiTned  by  Pollia 
under  his  contract. 


This  action  was  filed  by  Andrew  PoUia  on  the  21st 
day  of  June,  1941.  (R.  2.)  A  bill  of  particulars  was 
demanded  of  and  furnished  by  Andrew  A.  PoUia  and 
filed  on  the  1st  day  of  August,  1941.  (R.  6.)  The 
answ^er  of  Flotation  Systems,  Inc.,  was  filed  on  Au- 
gust 8th,  1941.  (R.  8.)  On  September  29th,  1941,  T. 
G.  Shaimon  &  B.  W.  Mackie,  copartners  doing  busi- 
ness under  the  fictitious  name  and  style  of  Shanmac 
Co.,  were  granted  leave  to  intervene.  (R.  16.)  Com- 
plaint in  intervention  w^as  filed  September  29th,  1941. 
(R.  12.)  Flotation  Systems,  Inc.,  answer  to  complaint 
in  intervention  was  filed  October  8th,  1941  (R.  23), 
and  the  cause  was  heard  before  the  Court,  Honorable 
Frank  H.  Norcross,  presiding,  February  17th,  18th 
and  20th. 

On  Jime  12th,  1942,  the  Court  filed  its  memorandum 
decision.  (R.  26.)  Findings  were  filed  on  the  1st  day 
of  July,  1942  (R.  28),  and  judgment  entered  on  the 
1st  day  of  July,  1942.  (R.  38.)  Motion  for  a  new  trial 
was  duly  and  regularly  made  w^ithin  the  time  provided 
for  which  motion  was  by  the  Court  denied  and  this 
appeal  was  thereupon  timely  taken. 

Appellants  were  the  general  contractors  for  the 
installation  of  the  gasoline  distribution  system  at  the 
Naval  Air  Base  in  Alameda,  California.  Appellants 
entered  into  a  subcontract  with  Andrew  A.  Pollia, 
for  the  installation  of  the  gasoline  and  w^ater  pipes  as 
shown  on  the  plans  and  specifications  of  the  contract 
between  appellants  and  the  United  States. 

Appellants'  main  office  was  in  Los  Angeles.  One, 
Eugene   Ceriat,  the  employee  of  appellants,  was  in 


charge  of  the  work  at  the  Naval  Air  Base  at  Alameda. 
Ceriat  and  Pollia  had  certain  negotiations  which  cul- 
minated in  Pollia  proposing  to  do  certain  work  imder 
a  subcontract.  Ceriat  wrote  to  appellants  in  Los  An- 
geles, stating  what  Pollia  proposed  to  do.  This  letter 
was  offered  in  evidence  and  marked  plaintiffs'  ^^ Ex- 
hibit 1".  (R.  110.) 

On  receipt  of  this  letter  appellants  notified  Ceriat 
to  have  Pollia  draw  up  a  contract,  which  Pollia  did, 
and  thereafter  it  was  executed  by  the  parties.  The 
contract  was  admitted  in  evidence,  marked  plaintiffs' 
*^  Exhibit  2",  and  is  in  the  words  and  figures  following : 

^^May28,1940 

Re:  Gasoline  Storage  and  Distribution  and  Dis- 
tribution System  Naval  Air  Station,  Ala- 
meda, Calif.   Specification  No.  9505. 

Flotation  Systems,  Inc., 
4031  Goodwin  Avenue 
Los  Angeles,  California 

Gentlemen : 

For  the  sum  of  Sixteen  Thousand  and  Forty 
Dollars,  ($16,040.00),  I  propose  to  furnish  the 
following  labor  and  material,  all  in  strict  accord- 
ance with  Bureau  of  Yards  and  Docks  Specifica- 
tion 9505 : 

Item  1:  Complete  installation  of  all  gasoline 
pipe  line  as  covered  by  plans  accompanying  Spec. 
9505,  including  necessary  excavation,  backfill,  re- 
placement of  red  rock  surfacing,  repairs  to  any 
existing  roads,  welding  and  testing  all  joints,  and 
all  connections  to  Pit  Boxes  A  (1),  B  (1),  C-2 
(2),  D  (8),  and  E  (16).  It  is  understood  that 
Flotation  Systems,  Inc.  will  furnish  all  necessary 


pipe  and  fittings,  and  I  will  furnish  all  welding 
materials  and  equipment. 

Item  2:  Complete  installation  of  all  Cast  Iron 
U.  S.  Joint  Water  lines  as  covered  by  plans  ac- 
companying Spec.  9505,  including  necessary  exca- 
vation, backfill,  replacement  of  red  rock  surfacing, 
repairs  to  any  existing  roads,  connection  and 
testing  of  all  joints,  and  all  connections  to  Pit 
Boxes  A  (1),  B  (1),  C-2  (2),  D  (8),  and  E  (16). 
It  is  understood  that  Flotation  Systems,  Inc.  will 
furnish  all  pipe,  fittings,  follower  rings,  and  gas- 
kets, and  that  I  will  furnish  the  10"  rock  base 
under  the  pipe  lines  in  the  trench. 

Item  3:  Complete  installation  of  a  12"  terra- 
cotta drain  pipe,  to  be  installed  in  lieu  of  the  8" 
drain  line  as  covered  by  the  plans  accompanying 
Spec.  9505,  and  including  necessary  excavation, 
backfill,  replacement  of  red  rock  surfacing,  re- 
pairs to  any  existing  roads,  connection  of  joints, 
and  all  connections  to  Pit  Boxes  C-2  (2)  and 
D  (8).  It  is  understood  that  I  will  furnish  the 
12"  terra-cotta  pipe,  all  fittings  required  and  the 
10"  rock  fill  under  pipe  in  trenches.  It  is  further 
understood  that  in  the  event  any  excavating  below 
a  depth  of  six  feet  is  required  on  this  line,  I  will 
receive  $1.60  per  cubic  yard  of  excavation  done 
below  this  depth,  in  addition  to  the  amount  stipu- 
lated above. 

Item  4:  Painting  of  all  piping  installed  by  us 
inside  of  pit  boxes  xi,  B,  C,  D,  and  E. 

I  agree  to  wra})  all  joints  and  fittings  installed 
under  Item  1,  above,  for  the  following  prices,  to 
be  paid  in  addition  to  the  amount  stiijulated 
above : 


6 


6"  joints  and  fittings  ® $2.10  each 

5"  joints  and  fittings  ® 1.70  each 

4"  joints  and  fittings  ® 1.40  each 

3"  joints  and  fittings  ® 1.10  each 

I  agree  to  begin  work  within  three  days  (holi- 
days excluded)  after  acceptance  of  this  agree- 
ment, and  to  complete  all  w^ork  after  acceptance 
of  this  agreement,  and  to  complete  all  work  cov- 
ered by  this  agreement  within  forty-five  (45)  days 
after  acceptance  of  this  agreement;  and  that  in 
the  event  of  my  failure  to  do  so,  Flotation  Sys- 
tems, Inc.,  will  have  the  right  to  proceed  with  the 
work  and  charge  the  cost  of  completing  same 
against  the  amount  stipulated  in  this  agreement. 
Terms  are  to  be  payments  monthly  on  the  basis 
of  90%  of  the  work  completed,  and  the  balance  of 
10%  to  be  paid  upon  completion  of  work. 
Respectfully  yours, 

Andrew  A.  PoUia. 

Accepted  by  Engene  Ceriat. 
Date  5-28-40." 


POINTS  ON  APPEAL. 

1.  Erroneous  interpretation  of  the   contract  ma- 
terially affecting  the  rights  of  the  parties. 

2.  The  evidence  is  insufficient  to  support  the  find- 
ings or  the  judgment. 


ARGUMENT. 
First  Point:     Erroneous  interpretation  of  the  con- 
tract materially  affecting  the  rights  of  the  parties : 


It  is  the  contention  of  the  appellants  that  the  Court 
misconstrued  the  contract.  In  its  memorandum  deci- 
sion set  forth  in  the  record,  page  27,  the  Court  held 
that  the  expression  used  in  the  contract  ^'to  pit  boxes" 
applied  to  the  installation  of  piping  and  fitting  in  the 
pit  boxes  as  well  as  welding  and  testing  all  joints  to 
pit  boxes. 

Item  1  and  Item  2  of  the  contract  are  identical, 
except  that  Item  1  applies  to  the  installation  of  gaso- 
line pipe  lines  and  Item  2  applies  to  the  installation 
of  cast  iron  water  lines.  In  Item  1,  PoUia  proposes 
to  furnish  the  labor  and  material  for  the  ^^  Complete 
installation  of  all  gasoline  pipe  line  as  covered  by 
plans  accompanying  Spec.  9505".  In  addition  thereto 
the  item  continues,  ^  including  necessary  excavations, 
backfill,  replacement  of  red  rock,  surfacing,  repairs 
to  any  existing  roads,  welding  and  testing  all  joints 
and  all  connections  to  pit  boxes".  Pollia  contends  that 
under  this  wording  of  the  contract  he  was  not  required 
to  install  any  pipes  or  fittings  in  the  pit  boxes  even 
though  they  were  shown  on  the  plans  accompanying 
the  specifications. 

Appellants  claims  that  the  correspondence  between 
the  parties,  prior  to  the  entering  into  the  contract 
shows  that  it  was  the  intention  of  the  parties  that 
Pollia  would  perform  all  the  work  of  installing  the 
piping  and  fittings  in  the  pit  boxes. 

The  first  clause  of  Item  1  of  the  contract  provides 
for  ''complete  installation  of  all  gasolinei  pipe  line  as 
covered  by  plans  accompanying  Spec.  9505".  If  the 
contract  had  stopped  there,  I  do  not  think  there  could 
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have  been  any  question  that  all  of  the  piping  shown 
on  the  plans,  whether  inside  or  outside  of  the  pits, 
would  have  had  to  have  been  installed  by  PoUia.  The 
word  ^ including"  must,  under  a  proper  interpreta- 
tion of  the  contract,  be  inserted  before  each  of  the 
provisions  following,  that  is,  the  word  *  including" 
provides  for  other  and  additional  work  and  does  not 
pertain  to  the  installation,  but  only  to  welding  and 
testing  all  joints  and  all  connections  to  pit  boxes. 

Proper  construction  of  those  clauses  of  the  contract 
would  be  as  follows : 

Including  all  necessary  excavation ; 
Including  backfill ; 
Including  replacement  of  red  rock ; 
Including  surfacing; 
Including  repairs  to  existing  roads ; 
Including  welding,  and  testing  all  joints,  and 
all  connections  to  pit  boxes. 

The  expression  ''to  pit  boxes"  applies  only  to  the 
welding  and  testing  of  joints  and  does  not  apply  to 
the  installation  thereof. 

PoUia  testified  (R.  53)  that  he  saw  the  original 
plans  and  specifications,  and  also  that  he  checked  the 
original  plans  and  specifications  (R.  117)  before  sub- 
mitting a  bid. 

As  the  work  progressed  and  changes  were  made 
which  entailed  extra  work,  before  doing  or  perform- 
ing the  work  caused  by  these  changes,  PoUia  demanded 
an  extra  work  order.  He  never  demanded  an  extra 
work  order  for  the  installation  of  the  piping  and  fit- 
tings installed  by  him  in  the  pits  shown  on  the  original 


9 


plans  and  specifications  and  had  performed  80  7^  of 
the  installation  of  the  piping  and  fittings  inside  the 
pits  before  he  raised  any  question  as  to  whether  or  not 
this  work  was  in  the  contract.  (Testimony  of  Snyder, 
R.  136  and  137.) 

These  two  facts  are  significant, 

First:  That  no  extra  work  order  was  ever  de- 
manded by  Pollia  for  the  doing  of  work  inside  the 
pits ; 

Second:  That  he  had  performed  80%  of  said  work 
before  raising  any  question  about  it.  (R.  137.) 

The  last  item  in  the  bill  of  particulars  is  four  thou- 
sand nine  hundred  three  and  20/100  ($4903.20)  dol- 
lars, predicated  upon  the  letter  dated  August  23rd, 
1940.  This  letter  was  admitted  in  evidence  marked 
plaintiffs'  ''Exhibit  10",  and  is  in  the  words  and 
figures  following,  to-wit : 

'^P.O.Box  416 
Alameda,  California 
August  23, 1940 
Andrew  A.  Pollia 
San  Francisco,  California 

Dear  Mr.  Pollia : 

In  regard  to  agreement  entered  into  May  28th, 
1940  for  certain  pipe  laying  and  pkunbing  work 
in  conjunction  with  Contract  NOy-3850  at  the 
Naval  Air  Station,  Alameda,  California,  you  are 
authorized  to  proceed  as  instructed  by  us  with 
any  additional  work  necessary  to  complete  the 
pit  piping,  but  not  covered  by  the  original  plans 
and  specifications.  For  any  such  work  not  cov- 
ered by  above  agreement  and  not  shown  in  the 
plans  and  specifications  at  the  time  the  agreement 
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was  entered  into,  you  are  to  receive  payment  on 
the  basis  of  the  following  unit  prices,  and  the 
quantities  involved  are  to  be  determined  by  in- 
ventory at  the  end  of  the  job: 

Bolting  up  4"  Flange  Joints . .  $2.50  each 
"         "   &'        "  "     ,,     3.75     " 

"   21/2''     "  "     ,.     1.50     " 

4"  Pipe  Welds 1.75    " 

5"      "        "       2.40    " 

&'      "        "       3.60    " 

11/2''  "        "       1.05    " 

Installing  4''  Valves 6.50    " 

Installing  6'' Valves 13.50    " 

Patch  Wrapping  on  Pipe  Lines    1.10  per  foot 

This  authorization  does  not  supercede  that  cov- 
ered by  our  letter  of  August  7,  1940,  and  the 
above  prices  on  welding  apply  only  to  welds  that 
must  be  made  in  place,  inside  the  pits.  On  any 
welding  that  can  be  done  at  the  bench,  the  price 
of  $0.04  per  inch  applies. 

Very  truly  yours, 

Flotation  Systems,  Inc. 

By  A.  S. 

Arthur  T.  Snyder,  Engineer. 
ATs- 
cc-L.A.Office.'' 

It  is  the  contention  of  Pollia  that  this  letter  is  an 
authorization  by  Flotation  Systems,  Inc.,  for  him  to 
do  all  of  the  work  of  the  installation  of  piping  and 
fittings  inside  of  the  pits  even  though  most  of  that 
work  was  shown  on  the  original  plans  and  specifica- 
tions and  even  though  he  had  performed  80%  of  this 
work  prior  to  August  23rd,  1940. 
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It  is  his  claim  that  this  letter  was  an  extra  work 
order  for  the  doing  of  this  work  ^s  under  his  inter- 
pretation of  the  contract  he  was  only  to  lay  the 
pipes  up  to  the  pits  and  not  in  the  pits. 

PoUia's  own  testimony  (R.  75)  is  a  direct  contra- 
diction of  this  contention.  This  letter  specifically 
exempts  or  excludes  any  work  or  piping  shown  on 
the  original  plans  and  specifications  and  was  issued 
to  cover  only  extra  work  caused  by  changes  in  the 
original  plans. 

That  PoUia  clearly  understood  that  this  letter  was 
for  the  doing  of  extra  work  not  shown  on  the  original 
plans  is  shown  by  his  testimony  (R.  75),  wherein  he 
testified  that  this  letter  was  given  to  him  to  cover 
extra  work  inside  of  the  pits  on  a  unit  basis.  It  is 
quite  evident  therefore,  that  from  the  time  of  enter- 
ing into  the  contract,  to-wit,  May  28th,  1940,  up  imtil 
the  date  of  this  letter,  August  23rd,  1940,  that  PoUia 
interpreted  the  contract  to  mean  that  he  had  to  per- 
form the  work  shown  on  the  plans  and  specifications 
inside  of  the  pits  as  well  as  outside.  It  was  only 
after  he  received  this  letter  of  August  28th,  1940,  that 
any  question  was  raised  as  to  the  interpretation  of 
the  meaning  of  the  expression  in  the  contract  to  pit 
boxes,  and  that  Pollia  up  until  August  23rd,  1940,  in- 
terpreted the  contract  to  mean  that  he  should  install 
all  the  piping  and  fittings  as  shown  on  the  plans  and 
specifications  in  accordance  with  the  first  paragraph 
of  the  contract  which  provides, 

^'For  the  sum  of  $16040.00,  I  propose  to  furnish 
the  following  labor  and  materials,  all  in  strict 
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accordance  with  the  Bureau  of  Yards  and  Docks 
Spec.  9505" 

''Item  1:  Complete  installation  of  all  gasoline 
pine  line  as  covered  by  plans  accompanying  Spec. 
9505." 

It  therefore  follows  that  from  the  time  Pollia  drew 
up  the  contract  on  May  28th,  1940,  to  the  23rd  of 
August,  1940,  it  was  his  understanding  that  under 
the  contract  he  was  required  to  install  all  pipe  and 
fittings  in  pits  shown  on  original  plans  and  speci- 
fications and  therefore,  the  Court's  interpretation  of 
the  contract,  that  Pollia  was  not  required  to  install 
the  pipe  and  fittings  in  the  pits,  shown  on  the  plans 
and  specifications,  is  contrary  to  the  intention  of  the 
parties  and  an  erroneous  interpretation. 

Second  Point:  The  evidence  is  insufficient  to  sup- 
port the  findings  or  the  judgment : 

The  testimony  of  Andrew  A.  Pollia,  the  plaintiff, 
was  very  indefinite  and  he  does  not  even  attempt  to 
justify  the  items  of  his  bill  of  particulars.  On  the 
other  hand  the  testimony  of  Arthur  F.  Snyder,  com- 
mencing on  page  139,  of  the  record,  shows  that  he 
kept  complete  records  and  detailed  accounts  of  the 
work  done  by  Pollia,  and  from  his  records  he  testified 
in  detail  as  to  each  and  every  item  of  the  bill  of  par- 
ticulars : 
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Proper 
Charge 
^^Item  1 — In  the  Bill  of  Particulars  is 
an  extra  work  order,  Plaintiffs'  ^Ex- 
hibit 9',  it  is  a  letter  dated  August  7, 
1940,  and  the  pertinent  part  thereof  is 
as  follows :  You  are  authorized  to  pro- 
ceed with  the  following  extra  work  in 
addition  to  that  covered  by  our  con- 
tract  agreement   dated  iMay  28th,   at 
the  unit  prices  shown  below: 
Wrap  approximately  269-6'^  joints  and 

fittings  at  $2.10. 
Wrap  approximately  5-5''  joints  and 

fittings  at  $1.70. 
Wrap  approximately  46-4"  joints  and 

fittings  at  $1.40. 
Wrap  approximately  18-3"  joints  and 
fittings  at  $1.10. 

269-6"  ®  $2.10 $564.90 

5-5"  ®  $1.70 8.50 

46-4"  ®  $1.40 64.40 

18-3"  ®  $1.10 19.80 

Total $657.60 

Item  1  of  the  Bill  of  Particulars  makes 

a  charge  of  $663.60;  it  should  be. . . .    $657.60 

Item  2 — No  joints  were  welded  other 
than  those  covered  in  the  contract  and 
these  especially  authorized  by  extra 
work  orders  which  orders  were  ad- 
mitted in  evidence.  This  item  two  of 
the  Bill  of  Particulars  does  not  appear 
in  any  of  the  work  orders,  it  should 
be  eliminated  (R.  139). 
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Proper 
Charge 
Item  3 — In  item  3,  the  testimony  was 
that  the  amount  agreed  upon  between 
Mr.  Pollia  and  Mr.  Snyder  was  20% 
hours  at  $7.50  per  hour,  making  a  total 
of  $143.50,  instead  of  $164.00  (R.  140)      143.50 

Item  4 — The  same  agreement  was  en- 
tered into.  Mr.  Snyder's  record  showed 
that  there  was  50%  hours  at  $7.50  per 
hour  which  would  make  a  total  of 
$353.50  instead  of  $404.00  (R.  140) . .      353.50 

Items  5  and  6 — Snyder's  testimony  (R. 
141)  shows  that  all  pipe  except  that 
in  Item  7,  of  the  Bill  of  Particulars, 
was  wrapped  by  the  Non  Corrosive 
Products  Company  and  delivered  to 
Pollia  in  a  perfect  condition.  Any  dam- 
age to  the  wrapping  that  might  re- 
quire patching  was  due  to  the  care- 
less manner  in  which  the  pipe  was 
handled  by  Mr.  Pollia  and  no  order 
for  the  doing  of  this  was  demanded  or 
obtained  by  Pollia  and  should  be 
eliminated.  And  it  is  to  be  noted 
that  imder  Item  7,  of  the  Bill  of 
Particulars,  which  was  extra  that  Mr. 
Pollia  required  a  work  order  for 
this,  which  authorization  was  contained 
in  the  letter  of  August  23rd,  1940, 
and  amounts  only  to  $36.00.  These 
two  items  5  and  6  in  the  Bill  of  Par- 
ticulars were  not  extra  and  no  orders 
were  ever  obtained  for  the  doing  of 
any  of  this  work.     It  seems  strange 
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Proper 
Charge 
that  Mr.  Pollia  would  obtain  an  extra 
work  order  for  the  doing  of  $36.00 
worth  of  work  and  did  not  obtain  an 
extra  work  order  for  the  doing  of 
work  charged  in  Items  5  and  6  amount- 
ing to  $2145.00.  Further,  all  pipe  and 
joint  wrapping  done  on  the  job  was 
done  by  A.  R.  Reed  &  Co.,  and  his 
total  bill  for  labor  and  material  for 
this  was  $487.52.  (R.  143.) 

Item  7 — Is  correct.  That  was  for  wrap- 
ping 120  feet  of  4"  pipe  at  30^  a 
foot    36.00 

Item  8 — Clearly  was  a  part  of  Mr.  Pol- 
lia's  contract.  The  pipe  was  dis- 
tributed by  the  carrier  beside  the 
trenches  where  it  was  to  be  installed 
(R.  144),  and  no  mention  was  ever 
made  by  Mr.  Pollia  to  the  effect  that 
the  distribution  of  this  pipe  was  not 
part  of  his  contract  and  this  item 
should  be  eliminated. 

Item  9 — Should  be  eliminated  as  this 
was  part  of  the  testing  which  Pollia 
agreed  to  do  in  the  contract. 

Item  10 — Should  be  eliminated  as  this  is 
part  of  the  testing. 

Item  11 — Should  be  eliminated  as  this  is 
part  of  the  contract.  The  pipe  can- 
not be  installed  unless  it  is  cut  and 
fitted. 
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Proper 
Charge 
Item  12— Mr.  Snyder  testified  that  Pol- 
lia  told  him  the  amount  due  for  the 
use  of  the  Civil  Engineer  was  the  sum 
of  $4.35 4.35 

Item   13 — Is   correct    and   was   covered 

under  the  extra  work  order  No.  1215      242.00 

Item  14— Item  14  of  the  Bill  of  Particu- 
lars is  extra  work  as  ordered  by  work 
orders  273  and  274.  These  two  orders 
applied  to  the  same  work.  (R.  149.) 
This  work  applied  to  the  installation  of 
equipment  in  ten  (10)  fueling  pits 
which  were  not  in  the  original  contract ; 
they  were  known  as  Pits  ^F'.  There 
were  ten  fueling  pits  at  the  price  of 
$77.00  per  pit,  but  by  reason  of  the 
fact  that  equipment  was  not  available 
there  were  two  hose  reels  in  each  pit 
which  were  not  installed  by  Pollia. 
Cost  of  installing  these  was  $10.00  a 
hose  reel  which  would  make  a  deduc- 
tion of  $200.00.  This  charge  instead  of 
$770.00  should  be  $570.00  (R.  150)  ....      570.00 

Item  15 — is  correct 165.00 

Item  16— is  correct 208.00 

Item  17 — The  letter  dated  August  23rd, 
mentioned  in  the  Bill  of  Particulars, 
Plaintiffs'  'Exhibit  10'  (R.  76),  is  as 
follows : 

^In  regard  to  agreement  entered  into 
May  28th,  1940,  for  certain  pipe  laying 
and  plumbing  work  in  conjunction  with 
Contract  No.  t-3850  at  the  Naval  Air 
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Station,  Alameda,  California,  you  are 
authorized  to  proceed  as  instructed  by 
us  with  any  additional  work  necessary 
to  complete  the  pit  piping,  but  not 
covered  by  the  original  plans  and 
specifications.  For  any  such  work  not 
covered  by  above  agreement  and  not 
shown  in  the  plans  and  specifications 
at  the  time  the  agreement  was  entered 
into,  you  are  to  receive  payment  on 
the  basis  of  the  following  unit  prices 
and  the  quantities  involved  are  to  be 
determined  by  inventory  at  the  end  of 
the  job. 
Belting  up  4''  Flange  Joints   $2.50  each 


a 


& 


a 


a 


$3.75 
21/2"    "        "        $1.50 

4'^  Pipe  Welds $1.75 

5''      "  "     $2.40 

6"      "  "     $3.60 

11/2''  "  "     $1.05 

Installing  4''  Valves $6.50 

6"       "      $13.50 

Patch  Wrapping  on  Pipe 

Lines   (per  foot) $1.10 

This  authorization  does  not 
supersede  that  covered  by  our  let- 
ter of  August  7,  1940,  and  the 
above  prices  on  welding  apply 
only  to  welds  that  must  be  made 
in  place,  inside  the  pits.  On  any 
welding  that  can  be  done  at  the 
bench,  the  price  of  $0.04  per 
inch  applies." 

Mr.  Snyder  testified  that  he  kept  a  detailed  rec- 
ord of  all  the  work  and  of  all  changes  from  original 
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plans  and  specifications  and  all  additional  work  caused 
by  such  changes  and  from  these  records  he  testified  in 
full  as  to  the  amount  of  extras  to  which  PoUia  was 
entitled  under  and  pursuant  to  the  letter  of  August 
23,  and  that  amount  was  the  sum  of  $269.73.  (R.  151 
and  152.) 

In  this  connection  there  is  an  error  in  computa- 
tion in  the  record  as  follows: 

^^Now  the  amount  of  welded  flani^'es  for 
the  storage  tanks  32-6"  bench  w^lds  at 
88^  each,  the  record  says  a  total  of 
$128.16."  This  figure  is  incorrect,  it 
should  be  $28.16,  as  32  welds  at  88^  each, 
total  $28.16. 

Pollia's  testimony  with  reference  to  this 
work  is  found  in  R.  75  and  76,  and  the 
only  mention  of  work  done  by  him  under 
and  pursuant  to  this  letter  is  bolting  up 
4"  flange  joints  at  $2.50  apiece.  (R.  75 
and  76.)  Pollia  said  he  did  that  extra 
work.  Mr.  Snyder's  testimony  above 
referred  to  set  forth  in  detail  w^hat  was 
done  under  the  letter  of  August  23rd, 
or  plaintiffs'  ^^ Exhibit  10",  the  charge 
in  the  Bill  of  Particulars  for  this  is 
$4903.20. 

There  is  no  testimony  in  the  record  save 
and  except  the  above  referred  to  as  to 
what  constitutes  this  charge.  The  proper 
amount  for  this   should  be   $269.73....    $269.73 

The  balance,  to-wit,  of  four  thousand  six  hundred 
forty-three  and  47/100  ($4643.47)  dollars,  in  Item  17, 
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of  the  Bill  of  Particulars,  is  a  charge  by  PoUia  for 
the  doing  of  the  work  in  the  pits  ishown  on  the 
plans  and  specifications.  PoUia  claims  that  the  letter 
of  August  23rd,  1940,  plaintiffs'  ^^ Exhibit  10'',  was 
an  authorization  for  the  doing  of  this  work. 

This  letter  specifically  exempts  or  excludes  any 
work  or  piping  shown  on  the  original  plans  and  speci- 
fications and  it  was  issued  to  cover  only  extra  work. 
That  Pollia  clearly  understood  that  the  letter  was 
for  the  doing  of  extra  work  is  shown  by  his  testi- 
mony (R.  75)  when  he  testified  that  this  letter  was 
issued  to  cover  extra  work  inside  of  the  pits  on  a 
unit  basis.  That  certain  w^ork  inside  of  the  pits  was 
being  done  by  the  Aqua  Systems  and  that  it  re- 
quired bolting  up  of  the  valves  where  the  Aqua 
Systems  terminated  their  work.  That  all  of  this  work 
was  shown  on  the  plans  and  specifications  and  Pollia 
knew  that  it  w^as  on  the  plans  and  specifications  is 
borne  out  by  his  testimony  (R.  300  and  301)  : 

^^Q.     Coming  to  your  letter  of  August  29th, 
complete  work  in  pits  A,  B,  C,  D,  and  E. 
A.    Yes. 

Q.    Was  the  work  done  by  you  as  shown  in 
your  statement  shown  on  the  plans  and  specifi- 
cations? 
A.    Was  the  work  done  by  me? 
Q.    Yes.    I  am  not  trying  to  mislead  you.  You 
actually  did  that  work? 
A.     Yes,  I  did  that  work. 
Q.     Now  was  that  shown  on  the  plans  and  speci- 
fications or  on  that  blue  print? 

A.     That  was  shown  on  these  plans." 
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It  is  quite  evident  that  Pollia  knew  that  there  was 
considerable  piping  and  fitting  to  be  installed  in  the 
pits  and  also  that  this  letter  of  August  23rd,  was 
an  authorization  for  the  installation  of  extra  work 
caused  by  changes  in  the  plans,  and  therefore  could 
not  be  an  authorization  for  the  doing  of  the  work 
in  the  pits  shown  on  the  plans  and  specifications. 


COUNTER  CLAIMS  AND  OFFSETS. 

Appellants,  Flotation  Systems,  Inc.,  pleaded  in  its 
answer  offsets  and  counterclaims  amounting  to  the 
sum  of  two  thousand  one  hmidred  seventy-one  and 
30/100  ($2171.30)  dollars.  These  offsets  and  counter- 
claims were  itemized  and  attached  to  the  answer  as 
^^Exhibits  B  and  C".  (R.  14  and  15.) 

There  is  an  error  in  the  record  with  reference  to 
the  total  amount  of  items  set  forth  in  ^'Exhibit  C. 
The  record  set  forth  the  amount  of  one  thousand 
three  hundred  sixty-five  and  58/100  ($1365.58)  dol- 
lars, but  the  correct  figure  should  be  one  thousand 
four  hundred  sixty-five  and  58/100  ($1465.58)  dol- 
lars. 

The  items  set  forth  in  ^^  Exhibit  C"  of  the  answer 
are  bills  fbr  labor  and  material  contracted  for  by 
plaintiff  Pollia,  and  these  bills  not  having  been  paid, 
demand  was  made  upon  Flotation  Systems,  Inc.,  for 
the  amount  thereof  and  subsequently  the  payment 
of  these  accounts  was  authorized  by  Pollia,  testimony 
of  Tamba  (R.  101  and  105),  and  in  the  trial  of  the 
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action  plaintiff  did  not  dispute  the  correctness  of 
these  bills  so  paid  by  Flotation  Systems,  Inc.,  appel- 
lants herein. 

With  respect  to  the  items  set  forth  in  ''Exhibit  B", 
totaling  seven  hundred  five  and  72/100  ($705.72)  Dol- 
lars, Arthur  Snyder  testified  as  to  the  correctness  of 
these  amounts  and  the  payment  thereof  by  Flotation 
Systems,  Inc.  (R.  211,  212,  213,  214  and  215.)  There 
was  no  contradiction  or  refutation  of  this  testimony 
by  the  plaintiff  and  therefore  the  correctness  of  the 
amounts  and  the  payment  thereof  by  Flotation  Sys- 
tems, Inc.,  was  admitted  by  plaintiff  PoUia. 

Neither  the  findings  nor  the  judgment  contained 
any  reference  to  these  admitted  offsets  and  counter- 
claims. 

A  recapitulation  of  the  amounts  and  admitted  off- 
sets is  as  follows: 

''Offsets  and  credits  due  from  Pollia 
to  Flotation  Systems: 

'Exhibit  B'   $     705.72 

'Exhibit  C   1,465.58 

Total   $2,171.30 

Contract  $16,040.00 

Extras 2,649.68 

Total   $18,689.68 

Payments 17,272.04 

Balance  due  Pollia $1,417.64 

Over  payment  to  Pollia $   753.66" 
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We  submit  that  the  Court's  interpretation  of  the 
contract  is  erroneous  and  that  the  finding  that  plain- 
tiff is  entitled  to  judgment  as  prayed  for  is  wholly 
unsupported  by  the  evidence  and  that  for  the  rea- 
sons herein  set  out,  judgment  must  be  reversed. 

Dated,  San  Francisco, 
April  12, 1943. 

John  D.  Harloe, 

Attorney  foi-  Appellants, 
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BRIEF  FOR  APPELLEES. 


STATEMENT  OF  QUESTIONS  PRESENTED. 

1.  Did  the  trial  Court  erroneously  interpret  the 
contract  ? 

2.  Is  the  evidence  sufficient  to  support  the  findings 
and  judgment? 


STATEMENT  OF  FACTS. 

On  the  22nd  day  of  January,  1940,  Flotation  Sys- 
tems, Inc.,  a  corporation,  was  awarded  a  contract  by 


the  United  States  of  America  for  the  installation  of 
a  gasoline  storage  and  distribution  system  at  the 
Naval  Air  Station  located  in  the  City  of  Alameda, 
Comity  of  Alameda,  State  of  California  (R.  3). 

The  Flotation  Systems,  Inc.,  a  corporation,  as 
principal,  and  United  States  Fidelity  and  Guaranty 
Company,  a  corporation,  as  surety,  executed  and  de- 
livered to  the  Navy  Department  of  the  United  States 
of  America  a  certain  security  bond  in  the  penal  sum 
of  one  hundred  seventy-five  thousand  dollars  ($175,- 
000.00),  guaranteeing  the  faithful  performance  by  the 
Flotation  Systems,  Inc.,  a  corporation,  of  said  con- 
tract in  the  payment  of  all  claims  of  laborers  and 
material  men  and  sub-contractors  (R.  3). 

In  May,  1940,  one  Andrew  PoUia  was  at  the  site 
engaged  in  the  performance  of  some  work  in  no  way 
connected  with  this  litigation  (R.  49). 

Eugene  Ceriat,  superintendent  of  construction  for 
Flotation  Systems,  Inc.,  a  corporation  (R.  49-62-111), 
approached  Pollia  to  ascertain  whether  or  not  Pollia 
would  be  interested  in  submitting  a  bid  for  installing 
pipe   lines   relative   to   gasoline   storage   system    (R. 
49-50).    Pollia   submitted   a  bid— letter   of  May  27, 
1940,  Plaintiff's  Exhibit  1  for  identification  (R.  50), 
which  bid  was  not  acceptable    (R.  51)  ;   after  some 
discussion  between  Messrs.  Ceriat,  Pollia  and  Snyder 
(R.  50-51-81-82)  the  latter  carried  on  the  company's 
payroll  and  record  as  an  engineer  (R.  131)  but  acting 
as  a  general  clerk   (R.  51-131)   revised  Pollia 's  pro- 
posal (R.  132)  thereafter  drew  up  (R.  167-168)  and 
typed   (R.  81-131)   a  contract  on  Pollia 's  stationery 
(R.  51). 


On  the  28th  day  of  May,  1940,  mider  the  circum- 
stances set  forth  in  the  preceding  paragraph,  said 
document  was  signed  by  Pollia  and  submitted  to 
Ceriat  ^'who  read  it  carefully  *  *  *  did  not  go  into 
details  *  *  *  satisfactory  to  me"  (R.  112)  and  the 
same  was  ^^  Accepted  by  Eugene  Ceriat,  Date  5-28-40" 
(R.  52). 

Thereafter  said  contract,  Plaintiff's  Exhibit  2  in 
evidence,  was  forwarded  to  the  main  affice  of  Flota- 
tion Systems,  Inc.,  a  corporation,  at  Los  Angeles, 
where  it  was  received,  checked,  or  at  least  read  (R. 
223-244-245)  by  Fred  E.  Kalte,  A'ice  President  (R. 
222)  of  Flotation  Systems,  Inc.,  a  corporation,  and 
then  passed  same  to  James  Q.  Henry  (R.  224),  Presi- 
dent (R.  224)  of  Flotation  Systems,  Inc.,  a  corpora- 
tion, who,  in  ink  and  by  longhand,  made  the  following 
notation  ''O.  K.  James  Q.  Henry"  and  then  said 
document  filed  (R.  224). 

Pollia  actively  undertook  the  performance  of  said 
contract  prior  to  the  time  said  document  was  actually 
okayed  by  James  Q.  Henry  (R.  53). 

On  the  1st  day  of  August,  1940,  Pollia,  pursuant 
to  request,  arranged  for  and  obtained  an  itemization 
(R.  64)  totaling  Four  Thousand  Seven  Hundred 
Thirty-seven  Dollars  and  forty-nine  cents  ($4,737.49) 
(R.  73)  to  be  used  as  a  basis  of  partial  payment, 
during  which  and  for  the  first  time  an  issue  as  to 
interpretation  of  the  contract  was  raised  by  Mr. 
Snyder  (R.  66-72-81-162-193-225-236). 

Pollia  thereafter  proceeded  to  Flotation 's  Los 
Angeles  office  where  further  discussion  was  had  on 


the  subject  (R.  65).  N'orwithstanding  the  aforemen- 
tioned conversations,  Flotation  issued,  on  account,  a 
check  to  Pollia  in  the  sum  of  One  Thousand  Dollars 
($1000.00)  with  the  advice  balance  would  be  paid 
next  day  (R.  69-89) — ^*next  trip  to  Alameda  in  a  week 
or  so''  (R.  68-73). 

Pollia  then  returned  to  San  Francisco  and  job 
site  (R.  68). 

Several  days  later  Pollia  was  informed  by  Flota- 
tion's  Mr.  Taylor  that  ^^he  had  taken  the  matter  up 
with  their  attorney  *  *  *  was  included  in  the  contract 
and  that  they  were  not  going  to  pay  it  *  *  *'',  (R. 
69)  and  that  irrespective  of  any  discussions  at  Ala- 
meda, Los  Angeles,  partial  payment  and  continuation 
of  his  sub-contract,  that  payment  would  not  be  made 
^^because  he  (Taylor)  understood  the  contract  to 
mean"  *  *  *  ^*he  believed,  or  had  been  informed,  that 
his  contract  provided  that  you  (Pollia)  should  do  all 
the  work  in  the  pits"  (R.  90-91). 

Pollia  completed  sub-contract  according  to  plans 
and  specifications  (R.  62-72)  and  has  not  been  paid 
(R.  72)  the  balance  due  and  owing  being  the  sum  of 
Nine  Thousand  Seven  Hundred  Twenty-seven  Dollars 
and  twenty-one  cents  ($9,727.21)  (R.  76). 

Flotation 's  point  as  to  interpretation  involves  the 
use  of  the  words  ''to  pit  boxes". 


ARGUMENT. 

I. 

DID  THE  TRIAL  COURT  ERRONEOUSLY  INTERPRET 
THE  CONTRACT? 

Litigants  are  not  excepted  from  the  statutes  which 
provide. 

^'A  contract  is  an  agreement  to  do  or  not  to  do 
a  certain  thing." 

Civil  Code  of  the  State  of  California,  Sec.  1549. 

^^  Express  contract  is  one,  the  terms  of  which  are 
stated  in  words. '^ 
Civil  Code  of  the  State  of  California,  Sec.  1620. 

^^The  execution  of  a  contract  in  writing,  whether 
the  law  requires  it  to  be  written  or  not,  super- 
sedes all  the  negotiations  or  stipulations  concern- 
ing its  matter  which  preceded  or  accompanied  the 
execution  of  the  instrmnent.'^ 

Civil  Code  of  the  State  of  California,  Sec.  1625. 

The  record  discloses  that  in  plaintiffs'  exhibit  in 
evidence  No.  2,  items  1,  2,  3  and  4,  that  the  phrase 
^Ho  the  pits"  is  used. 

Appellants  contend  that  Appellee  under  the  con- 
tract required  to  perform  work  ''in  the  pits",  although 
the  contract  is  lacking  the  use  of  any  such  words  as 
''addition",  "also",  '^in",  "inside",  "including",  or 
even  words  of  similar  import. 

In  this  connection  it  is  to  be  noted  that  defend- 
ants saw  to  it:  That  the  word  "addition"  was  used 
in  Plaintiff's  Exhibit  in  Evidence  No.  9,  and  "addi- 
tional" in  Plaintiff's  Exhibit  in  Evidence  No.  10. 


It  is  also  to  be  specifically  noted  that  in  Appellants' 
opening  brief,  page  8,  that  goodly  use  is  made  of  the 
word  ^* including''. 

It  is  most  difficult  to  appreciate  that  while  Appel- 
lants made  use  of  the  words  ^^ addition",  *^ additional", 
and  now  make  use  of  the  word  ^ including"  upon  some 
occasions,  yet  did  not  so  do  in  Plaintiff's  Exhibit  in 
Evidence  No.  2,  why  it  is  urged  and/or  expected  that 
^'proper  construction"  requires  the  incorporation  and 
reading  of  the  above  quoted  words  into  the  contract 
of  May  28,  1940  in  order  to  obtain  ^^the  proper  con- 
struction". 

In  order  to  ascertain  w^hether  or  not  the  Court 
erroneously  interpreted  the  contract,  consideration 
must  be  given  as  to  what  the  word  ^Ho"  means: 

^^to — primarily  to  express  the  relation  of  direc- 
tion of  approach  and  arrival,  making  its  governed 
word  denote  the  terminus  *  *  *  approach  and 
reaching  so  as  to  attain  or  reach  as  a  limit". 
Webster's  Netv  International  Dictionary — Sec- 
ond Ed.  Unabridged. 

As  to  what  sense  (interpretation)  the  word  ^^to" 
is  used 

'^The  langua.2:e  of  a  contract  is  to  govern  its  in- 
terpretation if  the  language  is  clear  and  implicit 
and  does  not  involve  an  absurdity." 

Civil  Code  of  the  State  of  California,  Sec.  1638. 

''The  words  of  a  contract  are  to  be  understood  in 
their  ordinary  and  popular  sense  rather  than  ac- 
cording to  their  strict  legal  meaning  unless  used 
by  the  parties  in  a  technical  sense  or  unless  a 


special  meaning  is  given  to  them  by  usage,  in 
which  case  the  latter  must  be  followed/' 

Civil  Code  of  the  State  of  California,  Sec.  1644. 

''Words  are  to  be  understood  in  their  plain  and 
literal  meaning." 

Clark  071  Contracts,  3rd  Edition  502,  Par.  219. 

''Further,  a  eourt  will  not  resort  to  construction 
where  the  intent  of  the  parties  is  expressed  in 
clear  and  unambiguous  language  but  will  enforce 
the  contract  according  to  its  terms. 

A  contract  is  not  ambiguous  where  the  court  can 
determine  its  meaning  without  any  other  guide 
than  a  knowledge  of  the  simple  facts  on  which 
from  the  nature  of  language  in  general,  its  mean- 
ing depends.'' 

13  Corpus  Juris  520,  Par.  481. 

"The  intention  of  the  parties  is  to  be  deduced 
from  the  language  employed  by  them  and  the 
terms  of  the  contract  where  unambiguous  are  con- 
clusive in  the  absence  of  averment  and  proof  of 
mistake.  The  question  being  not  what  intention 
existed  in  the  minds  of  the  parties  but  what  inten- 
tion is  expressed  by  the  language  used.  When  a 
written  contract  is  clear  and  unequivocal,  its 
meaning  must  be  determined  by  its  contents  alone 
and  a  meaning  cannot  be  given  it  other  than  that 
expressed.  Hence  words  cannot  be  read  into  a 
contract  which  import  an  intent  wholly  unex- 
pressed when  the  contract  was  executed.  Where 
the  contract  evidences  care  in  its  preparation,  it 
will  be  presumed  that  its  words  were  employed 
deliberately  and  with  intention. 
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It  is  not  the  province  of  the  court  to  alter  a 
contract  b}^  construction  or  to  make  a  new  con- 
tract for  the  i^arties.  Its  duty  is  confined  to  the 
interpretation  of  the  one  which  they  have  made 
for  themselves  without  regard  to  its  wisdom  or 
folly  as  the  court  cannot  supply  material  stipula- 
tions or  read  into  the  contract  words  which  it 
does  not  contain/' 

13  Corpus  Juris  524,  Par.  485  (3). 

^^in  construing  a  written  contract  the  words  em- 
ployed will  be  given  their  ordinary  and  popu- 
larly accepted  meaning  in  the  absence  of  any- 
thing to  show  that  they  were  used  in  a  different 
sense/' 

13  Corpus  Juris  531,  Par.  489. 

Hurried  consideration  establishes  that  the  word 
^'to"  is  one  most  frequently  used  in  the  English  lan- 
guage. Few  people  would  seriously  contend  that  the 
word  ''to"  is  analogous,  means,  or  is  synonymous 
with  the  words  ''addition",  "also",  "in",  "inside", 
"including". 

Even  Mr.  Kalte  finally  conceded 

"Q.  Isn't  it  true  that  in  looking  over  the  agree- 
ment, it  was  your  opinion  at  that  time  that  Mr. 
Pollia  did  not  have  to  do  the  w^ork  in  the  pits — 
I  am  talking  about  the  morning  in  Los  Angeles? 

A.  I  w^ould  say  that  according  to  the  way  I 
read  the  agreement,  it  could  be  interpreted  that 
way,  but  personally  I  did  not  think  it  was." 

R-234. 

Now  Appellants  urge  that  the  trial  Court  erro- 
neously interpreted  the  contract  the  very  moment  the 


Judge  failed  to  construe  the  word  ^Ho"  so  as  to  not 
coincide  with  Mr.  Kalte's  personal  idea  on  the  sub- 
ject. 

Notwithstanding  such  admission,  appellants  want 
this  Court  to  do  two  things:  First,  to  rule  that  the 
trial  Judge  erroneously  inteipreted  the  contract,  and 
second,  in  effect  re-write  the  contract. 


II. 

IS  THE  EVIDENCE  SUFPIOIENT  TO  SUPPORT  THE 
FINDINGS  AND  JUDGMENT? 

The  pertinent  sections  applicable  to  this  appeal  are : 
^^  Issues  of  fact  in  civil  cases  in  any  District  Court 
may  be  tried  and  determined  by  the  Court  with- 
out the  intervention  of  a  jury,  whenever  the 
parties  or  their  attorneys  of  record  file  with  the 
clerk  a  stipulation  in  writing  waiving  a  jury. 
The  findings  of  the  Court  upon  the  facts  which 
may  be  either  general  or  special  shall  have  the 
same  effect  as  the  verdict  of  a  jury." 
U.  S,  Code  Annotated,  Title  28,  Sec.  773, 

and 

''when  an  issue  of  fact  in  any  civil  cause  in  a 
District  Court  is  tried  and  determined  by  the 
Court  without  the  intervention  of  a  jury  accord- 
ing to  Sec.  773  of  this  title,  the  rulings  of  the 
Court  in  the  progress  of  the  trial  of  the  cause, 
as  excepted  to  at  the  time  and  duly  presented  by 
a  Bill  of  Exceptions,  may  be  reviewed  upon  a 
writ  of  error  or  upon  appeal,  and  when  the  find- 
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ing  is  special,  the  review  may  extend  to  the  de- 
termination of  the  sufficiency  of  the  facts  fomid 
to  support  the  judgment/' 

TJ.  S.  Code  Annotated,  Title  28,  Sec.  875. 

Under  the  two  questions  presented,  interpretation 
and  sufficiency  of  the  evidence,  Appellants  are  re- 
quired to  convince  or  demonstrate,  if  their  appeal  is 
to  be  successful,  that  the  record  discloses  neither  con- 
flict nor  contradiction.  That  Appellants'  theory  is  un- 
tenable may  be  readily  ascertained  by  reference  to 
Appellee's  statement  of  facts.  The  case  is  therefore 
brought  well  within  the  rule  that 

'^Conflicts  or  contradictions  in  the  evidence  are 

subjects  for  consideration  by  the  trial  Court  and 

its  findings  will  not  be  set  aside  because  thereof." 

Pabst  Brewing  Co.  v.  E,  Clemens  Horst  Co. 

(CCA.  Cal.  1920),  264  F.  909. 

^^  Findings  of  Court  based  on  conflict  of  evidence 
are  conclusive  on  appeal." 

Galle  V.  Hamburg   (N.  Y.  1916),  233  F.  424, 
147  CCA.  360. 

**In  an  action  at  law  tried  by  the  Court  without 
a  jury,  where  special  findings  are  not  made,  the 
general  finding  is  conclusive  on  the  facts,  and  an 
Appellate  Court  cannot  review  the  evidence  by 
only  rulings  made  during  the  progress  of  the 
trial  duly  excepted  to  and  presented  by  Bill  of 
Exceptions  in  view  of  this  section." 

S,  P.  Co,  V,  Kalbaugh  (CCA.  Cal.  1927),  18  F. 
(2d)  837. 
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^'When  the  findings  in  the  trial  Court  involves 
mixed  questions  of  law  and  fact  and  is  general  in 
its  form,  nothing  is  open  to  review  in  the  Circuit 
Court  of  Appeals  except  the  ruling  made  in  the 
progress  of  the  trial,  the  findings  being  conclusive 
as  to  the  facts." 

Humphreys  v,  3rd  National  Bank  (Ohio  1896), 
75  F.  852,  21  CCA.  538  affirming  CC  1895. 

^^When  a  common  law  action  is  tried  to  the  Court, 
its  findings  of  fact  are  conclusive  on  appeal,  and 
if  the  facts  found  are  sufficient  in  law  to  support 
the  judgment,  it  must  stand  unless  the  Court 
erred  in  admitting  or  reviewing  evidence  over  the 
objection  of  the  complaining  party.'' 

Eli  Mining  and  Land  Co,  v.  Carleton  (Colo. 
1901),  108  F.  24,  47  CCA.  166. 

*^In  an  action  tried  to  the  Court,  findings  of  fact 
are  conclusive  in  the  Appellate  Court,  though  it 
might  have  reached  a  different  conclusion  on  the 
evidence.'' 

National  Surety  Co.  v.  Globe  Graifi  and  Milling 
Co.  (CCA.  Cal.  1919),  256  F.  601. 

'^  Where  an  action  at  law  is  by  stipulation  tried 
to  the  court  under  the  provisions  of  this  section 
and  Sec.  773  of  this  title,  the  findings  of  fact  by 
the  court  are  not  reviewable  by  Appellate  Court 
if  there  is  any  competent  evidence  on  w^hich  that 
could  have  been  made." 

Chautauqua  Institution  v.  Zimmerman  (Ohio 
1916),  233  F.  371,  147  CCA.  307; 

///.  Surety  Co.  v.  U.  S.  (N.  Y.  196),  229  F.  527. 
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*^The  court's  findings  upon  question  of  fact,  a 
jury  having  been  waived,  are  not  subject  to  re- 
view by  a  reviewing  court  if  there  was  any  evi- 
dence upon  which  such  findings  could  be  made." 
Kissel  Motor  Car  Co.  v.  Walker  (CCA.  Tex. 
1921),  270  P.  492. 

^'An  assiginnent  that  the  court  erred  in  making 
a  particular  finding  of  fact  is  not  re\dewable  on 
appeal  if  there  is  any  evidence  on  which  to  base 
the  finding." 

San  Fernando   Copper  Mining   Co,   v,   Hum- 
phreys (Cal.  1904),  130  F.  298. 

^^  Findings  of  lower  court  on  the  evidence  will 
not  be  disturbed  unless  they  are  manifestly 
wrong.'' 

Boteler  v.  Phigge  (App.  D.  C  1927),  17  F.  (2d) 
221. 

'*  Findings  supported  by  any  evidence  should  not 
be  disturbed  where  jury  is  waived." 
Boack    V,    Rohie    (CCA.    111.    1926),    16    F. 
(2d)  33. 

''Finding  which  is  not  shown  to  be  clearly  wrong 
will  not  be  disturbed  on  appeal." 
J.  Ochoa  and  Hermano  v.  Perez  Blanco  (CCA. 
Porto  Rico  1926),  15  P.  (2d)  618. 

''A  finding  by  the  trial  court  will  not  be  dis- 
turbed by  the  court  on  appeal  when  there  is  any 
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evidence  to  support  it  or  the  evidence  tends  to 
support  if 

Dooley  v.  Pease  (III  1901),  21  S.  Ct.  329,  180 
U.  S.  126. 

^*In  a  case  tried  by  the  court  without  a  jury- 
under  this  section  and  Sec.  773  of  this  title,  the 
Supreme  Court  on  a  writ  of  error  (or  appeal) 
cannot  pass  on  the  weight  and  sufficiency  of  the 
evidence." 

Dirst  V.  Morris  (111.  1872),  14  Wall.  484. 

^^  Findings  of  fact  on  the  weight  of  the  evidence 
are  not  reviewable." 
Hathaway  v.  First  Nat'l,  Bank  (Mass.  1890), 
10  S.  Ct.  608,  610,  134  U.  S.  494. 

^^  Errors  alleged  in  the  findings  of  the  court  on  a 
trial  without  a  jury  are  not  subject  to  revision 
by  the  Circuit  Court  of  Appeals,  that  Court  being 
limited  in  that  connection  to  the  question  whether 
there  is  any  evidence  upon  which  such  findings 
could  be  made." 

Paid  V,  Delatvare  Co.  (C.C.  N.  Y.  1904),  130 
P.  951; 

Supreme  Lodge  Knights  of  Pythias  v,  England 
(Ark.  1899),  94  F.  369,  36  CCA.  298. 

Appellee   submits  that  xmder  the  record  and  the 
law  that  the  judgment  be  affirmed. 

Dated,  San  Francisco, 
May  12,  1943. 

J.  J.  Doyle, 

Attorney  for  Appellee, 
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Stipulation  of  Counsel. 

It  is  hereby  stipulated  that  this  brief  may  be  also 
considered  the  brief  of  T.  G.  Shannon  and  B.  W. 
Maekie,  co-partners,  doing  business  under  the  fictiti- 
ous name  and  style  of  Shanmac  Co. 

Dated,  San  Francisco, 
May  12,  1943. 

John  D.  Harloe, 

Attorney  for  Appellants, 

TORREGANO  AND  StARK, 

By  Charles  M.  Stark, 
Attorneys  for  Appellees^  T.  G.  Shannon 
and  B.  W,  Mackie,  co-partners  doing 
business  under  the  fictitious  name  ayid 
style  of  Shanmac  Co. 
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United  States  Circuit  Court  of  Appeals 


For  the  Ninth  Circuit 


Flotation  Systems,  Inc.  (a  corporation), 
and  United  States  Fidelity  and  Guar- 
anty Company  (a  corporation). 
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United  States  for  use  of  Andrew  Pollia, 
T.  G.  Shannon  and  B.  W.  Mackie,  co- 
partners doing  business  under  the  ficti- 
tious name  and  style  of  Shanmac  Co., 

Appellees, 


APPELLANTS'  REPLY  BRIEF, 


Appellants  have  no  quarrel  with  and  admit  that  the 
elementary  principles  of  law  cited  by  appellee  in  his 
brief  are  correct. 

The  appellants  claim  that  the  law  cited  by  appellee 
is  not  applicable  to  the  facts  of  the  case.  Appellee 
states,  page  2  of  his  brief,  that  there  were  discussions 
prior  to  entering  into  the  contract  between  Ceriat, 
Pollia  and  Snyder  and  that  after  said  discussions 
Snyder  drew  up  and  typed  a  contract.  Mr.  Snyder's 
testimony  on  this  question  was  to  the  effect  (R.  167), 
that  he  had  no  discussion  with  Mr.  Pollia  or  Mr. 


Ceriat  regarding  the  terms  of  the  contract,  but  that 
after  they  had  agreed  upon  the  terms  he  merely  went 
over  the  contract  with  a  view  of  checking  the  wording 
to  see  if  it  read  right.  He  further  testified  that  he 
had  no  knowledge,  at  the  time,  w^hat  Mr.  Pollia  and 
Mr.  Ceriat  had  agreed  to.    (R.  168.) 

On  page  3  of  his  brief  appellee  states  that  pur- 
suant to  a  request  he  arranged  for  and  obtained  an 
itemization  of  work  totaling  four  thousand  seven 
hundred  thirty-seven  and  49/100  ($4737.49)  dollars. 
At  Mr.  Pollia 's  request  an  inventory  of  the  work 
already  done  was  prepared  by  Mr.  Snyder  (R.  162), 
and  at  page  193  of  the  record,  Mr.  Snyder  testified  as 
to  what  and  why  this  inventory  was  made.  His  testi- 
mony is  that  Mr.  Pollia  stated  that  he  was  going  to 
get  paid  for  all  of  the  work  inside  of  the  pits  and  he 
wanted  an  inventory  of  the  work  already  performed 
by  him  and  Mr.  Snyder  took  an  inventory  of  the  work 
that  he  had  done. 

On  page  194  he  testified  that  Mr.  Pollia  was  the 
first  one  to  raise  any  question  about  payment  for 
work  inside  of  the  pits  and  this  inventory,  that  was 
made  up  by  Mr.  Snyder,  had  nothing  to  do  with  the 
item  of  four  thousand  seven  hundred  thirty-seven 
and  49/100  ($4737.49)  dollars.  (R.  171.)  This  item 
was  a  number  of  payments  which  had  already  been 
made  totaling  that  amount.    (R.  74.) 

Mr.  Pollia,  himself,  testified  that  there  were  various 
checks  that  were  issued  totaling  $4737.49,  which  cov- 
ered extra  work  orders  and  work  performed  pursuant 
to  the  contract.    (R.  74.) 


This  amount  of  four  thousand  seven  hundred  thirty - 
seven  and  49/100  ($4737.49)  dollars,  was  contained  in 
the  statement  or  letter  of  August  29th,  and  was  listed 
therein  as  payment  No.  2  (R.  208),  which  had  been 
paid  prior  to  this  date.  It  therefore  could  not  have 
been  used  as  a  basis  for  partial  payment  and  the  ques- 
tion raised  with  reference  to  work  done  in  the  pits  was 
first  raised  by  Mr.  PoUia.  (R.  194.)  The  reason  for 
the  payment  of  the  one  thousand  ($1000.00)  dollars, 
is  explained  by  Mr.  Kalte.    (R.  229.) 

Rmming  through  the  entire  record  there  is  the  un- 
disputed evidence  that  for  each  and  every  bit  of  work 
which  Mr.  PoUia  did,  which  under  his  interpretation 
was  not  included  in  the  contract^  that  before  the  doing 
thereof  he  demanded  an  extra  work  order  and  never 
having  demanded  an  extra  work  order  for  the  doing 
of  the  work  inside  of  the  pits  shown  on  the  plans  and 
specifications,  it  is  conclusive  that  he  at  all  times  up 
until  the  discussion  arose,  interpreted  the  contract  to 
mean  that  he  was  to  do  this  work.  The  undisputed 
testimony  is,  that  he  had  performed  approximately 
80%  of  this  work  before  this  discussion  arose. 
(R.  137.) 

Appellants  submit  that  there  is  no  evidence  to  sus- 
tain the  findings  or  the  judgment. 

Dated,  San  Francisco, 
May  21, 1943. 

Respectfully  submitted, 

John  D.  Harloe, 

Attorney  for  Appellants, 
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No.  10,359 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circnit 


Flotation  Systems,  Inc.  (a  corporation), 
and  United  States  Fidelity  and  Guar- 
anty Company  (a  corporation). 

Appellants^ 
vs. 

United  Staines  for  use  of  Andrew  Pollia, 
T.  Gr.  Shannon  and  B.  W.  Mackie,  co- 
partners doing"  business  under  the  ficti- 
tious name  and  style  of  Shanmac  Co., 

Appellees, 


APPELLANTS'  PETITION  FOR  A  REHEARING, 


To  the  Honorable  Curtis  D.  Wilbur,  Presiding  Judge, 
and  to  the  Associate  Judges  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit: 

The  appellants  respectfully  ask  for  a  rehearing  in 
this  cause  upon  all  the  grounds  which  are  set  forth  in 
the  appellants'  briefs  in  the  cause  but  as  we  feel  that 
it  is  probable  that  the  Court  will,  on  a  petition  for 
rehearing,  consider  only  those  points  which  its  opinion 
failed  to  note  or  in  connection  with  which  we  believe 
mistake  has  been  made,  we  shall  confine  our  argument 
on  this  petition  to  only  one  point,  to-wit : 


POINT  ONE. 

THAT  THE  COURT  TOOK  INTO  CONSIDERATION  ONLY  PART 
OF  THE  OFFSETS  PLEADED  IN  ITS  ANSWER  BY  APPEL- 
LANTS. 

We  quote  that  part  of  the  opinion : 

^^In  its  answer  Flotation  pleaded  by  way  of  off- 
set the  sum  of  $705.72  paid  by  it  in  discharge  of 
certain  bills  which  it  was  said  Pollia  should  have, 
but  did  not,  pay." 

Flotation  in  its  answer  pleaded  by  way  of  oft'set  and 
counterclaim  two  separate  distinct  amounts,  one  for 
materials  paid  by  it  for  Pollia,  an  itemized  account  of 
which  was  attached  to  the  answer  and  marked  '^Ex- 
hibit B'',  totaling  the  sum  of  $705.72.  This  offset  was 
taken  into  consideration  by  this  Court  in  its  modifica- 
tion of  the  judgment.  Flotation  also  pleaded  in  its 
answer  certain  bills  paid  to  materialmen  in  the  sum 
of  $1465.58  which  bills  were  itemized  and  attached  to 
the  answer  and  marked  ^^  Exhibit  C.  This  offset  was 
not  taken  into  consideration  by  this  Court. 

Again  quoting  from  the  opinion : 

^^  Flotation  offered  evidence  in  support  of  this 
oft'set,  and  so  far  as  we  can  see  there  is  no  counter- 
Availing  proof.'' 

The  same  applies  to  the  offsets  pleaded  and  itemized 
in  ^^  Exhibit  C"  in  the  sum  of  $1465.58  and  in  the  trial 
of  the  action,  plaintiff  not  only  did  not  dispute  the 
correctness  of  these  bils  or  these  items  of  ''Exhibit 
C",  but  specifically  authorized  the  payment  thereof 
(R.  101  and  105),  wherein  Theodore  Tamba,  attorney 
for  Pollia,  testified  as  follows : 


^^ There  was  discussion  between  Mr.  Harloe  and 
me  regarding  the  payment  of  certain  claims  which 
were  made  against  the  Flotation  by  reason  of  work 
furnished  to  Mr.  Pollia  by  certain  materialmen 
and  Mr.  Harloe  asked  me,  in  Mr.  Pollia 's  presence, 
if  it  would  be  aliight  to  pay  those  claims  or  those 
materialmen,  whatever  they  were  and  I  said  that 
was  agreeable.^' 

Therefore,  the  payment  of  these  bills  having  been 
authorized  by  plaintiff  and  Flotation  having  proved 
the  payment  thereof  and  said  proof  not  having  been 
disputed  by  plaintiff,  the  correctness  is  admitted. 

We  therefore  submit  that  this  offset  in  the  sum  of 
$1465.58  sliould  be  allowed,  making  the  total  offset  and 
modification  in  the  smn  of  $2171.30. 

Dated,  San  Francisco, 
July  16, 1943. 

Respectfully  submitted, 

John  D.  Harloe, 

Attorney  for  Appellants 
and  Petitioners, 


Certificate  of  Counsel. 

I  hereby  certify  that  I  am  counsel  for  appellants  in 
the  above-entitled  cause  and  in  my  judgment  the  fore- 
going petition  for  rehearing  is  well  founded  in  point 
of  law  as  well  as  in  fact  and  that  said  petition  for  a 
rehearing  is  not  interposed  for  delay. 

Dated,  San  Francisco, 
July  16, 1943. 

John  D.  Harloe, 

Counsel  for  Appellants 
and  Petitioners, 


